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LQ�ZKLFK�KH�GHFODUHG�WKDW��

>D@� WKH�2IILFH�RI�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�LV�QRW�VXEMHFW�WR�WHUPLQDWLRQ�E\�HIIOX[LRQ�

RI�WLPH��

>E@� WKH� FRQWUDFWXDO� FODXVH� DSSRLQWLQJ� 0U�� 0DOFROP� +ROGLS� WR� WKH� RIILFH� RI� 'LUHFWRU� RI�

3XEOLF�3URVHFXWLRQV�IRU�WZR�\HDUV�LV�QXOO��YRLG�DQG�RI�QR�HIIHFW��DQG��

>F@� 0U��+ROGLS�KROGV�RIILFH�VXEMHFW� WR� WHUPLQDWLRQ� LQ�DFFRUGDQFH�ZLWK� WKH�SURYLVLRQV�RI�

WKH�&RQVWLWXWLRQ�DQG�QRW�RWKHUZLVH��
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7KH�)DFWXDO�%DFNJURXQG�

>�@� %\� DQ� LQVWUXPHQW� GDWHG� ��WK� 1RYHPEHU�� ������ +LV� ([FHOOHQF\� WKH� *RYHUQRU�*HQHUDO�

DSSRLQWHG�0U��0DOFROP�+ROGLS�WR�WKH�RIILFH�RI�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�IRU�D�SHULRG�RI�

WZR� \HDUV� ZLWK� HIIHFW� IURP� �QG� -DQXDU\� ������ JLYLQJ� HIIHFW� WR� D� FRQWUDFW� LQWR� ZKLFK�0U��

+ROGLS� KDG�HQWHUHG�� �$W� WKH�HQG�RI� WKH� WZR� \HDUV� WKH�*RYHUQPHQW� UHIXVHG� WR� UHQHZ�KLV�

FRQWUDFW���7KHVH�SURFHHGLQJV�ZHUH�LQVWLWXWHG�E\�WKH�*UHQDGD�%DU�$VVRFLDWLRQ���0U��+ROGLS�

UHPDLQHG�LQ�WKH�SRVW�SHQGLQJ�WKH�RXWFRPH�RI�WKH�FDVH��ZLWK�WKH�FRQVHQW�RI�DOO�SDUWLHV���$W�

WKH�FRPPHQFHPHQW�RI� WKH�DSSHDO��0UV��(GZDUGV� LQIRUPHG� WKH�FRXUW� WKDW�0U��+ROGLS�KDG�

YROXQWDULO\�GHPLWWHG�RIILFH�DIWHU� MXGJPHQW�KDG�EHHQ�JLYHQ� LQ� WKH�FRXUW�EHORZ�DQG�KDG�OHIW�

*UHQDGD�SUHVXPDEO\�IRU�JUHHQHU�SDVWXUHV��

7KH�$SSHDO�

>�@� 7KH�OHDUQHG�WULDO�-XGJH�KDG�PDGH�D�FRPSUHKHQVLYH�UHYLHZ�RI�WKH�FRQVWLWXWLRQDO�DQG�OHJDO�

SULQFLSOHV� DSSOLFDEOH�� � &RXQVHO� IRU� WKH� DSSHOODQW� JHQHUDOL]HG� WKH� JURXQGV� RQ� ZKLFK� KH�

GHWHUPLQHG�WR�FKDOOHQJH�WKH�GHFLVLRQ�XQGHU�WKH�EURDG�TXHVWLRQV���

>D@� :KHWKHU�WKH�RIILFH�RI�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�ZDV�HQGRZHG�ZLWK�WHQXUH�

E\�WKH�&RQVWLWXWLRQ��

>E@� 'LG� WKH� DJUHHPHQW� RI� WKH�'LUHFWRU� RI� 3XEOLF�3URVHFXWLRQV� WR� D� WHUP� RSHUDWH� DV� D�

ZDLYHU�RU�HVWRSSHO"�

>F@� 'LG�WKH�DSSRLQWPHQW�WR�DQ�XQFRQVWLWXWLRQDO�WHUP�PDNH�WKH�HQWLUH�DSSRLQWPHQW�LQYDOLG��

RU�FRXOG�LW�EH�VHYHUHG"�

7KH�&RQVWLWXWLRQDO�3URYLVLRQV�

>�@� 7KH�UHOHYDQW�SURYLVLRQV�RI�WKH�&RQVWLWXWLRQ�RI�*UHQDGD�DUH�WR�EH�IRXQG�LQ�VHFWLRQ�����7KH\�

DUH�VXE�VHFWLRQV���������������DQG������

³������ 7KH�'LUHFWRU� RI� 3XEOLF�3URVHFXWLRQV� VKDOO� EH� DSSRLQWHG� E\� WKH�*RYHUQRU�
*HQHUDO�DFWLQJ� LQ�DFFRUGDQFH�ZLWK� WKH�DGYLFH�RI� WKH�-XGLFLDO�DQG�/HJDO�6HUYLFHV�
&RPPLVVLRQ��

�����6XEMHFW�WR�WKH�SURYLVLRQV�RI�VXEVHFWLRQ�����RI�WKLV�VHFWLRQ��WKH�'LUHFWRU�RI�3XEOLF�
3URVHFXWLRQV�VKDOO�YDFDWH�KLV�RIILFH�ZKHQ�KH�DWWDLQV�WKH�SUHVFULEHG�DJH��
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����$�SHUVRQ�KROGLQJ�WKH�RIILFH�RI�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�PD\�EH�UHPRYHG�
IURP�RIILFH�RQO\�IRU�LQDELOLW\�WR�H[HUFLVH�WKH�IXQFWLRQV�RI�KLV�RIILFH��ZKHWKHU�DULVLQJ�
IURP�LQILUPLW\�RI�ERG\�RU�PLQG�RU�DQ\�RWKHU�FDXVH��RU�IRU�PLVEHKDYLRXU�DQG�VKDOO�QRW�
EH�VR�UHPRYHG�H[FHSW�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ��

���� 7KH� 'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV� PD\� EH� UHPRYHG� IURP� RIILFH� E\� WKH�
*RYHUQRU�*HQHUDO�LI�WKH�TXHVWLRQ�RI�KLV�UHPRYDO�IURP�RIILFH�KDV�EHHQ�UHIHUUHG�WR�D�
WULEXQDO� DSSRLQWHG� XQGHU� VXEVHFWLRQ� ���� RI� WKLV� VHFWLRQ� DQG� WKH� WULEXQDO� KDV�
UHFRPPHQGHG�WR� WKH�*RYHUQRU�*HQHUDO� WKDW�KH�RXJKW� WR�EH�UHPRYHG�IRU� LQDELOLW\�
DV�DIRUHVDLG�RU�IRU�PLVEHKDYLRXU´��

>�@� 7KH�TXHVWLRQ� UDLVHG�E\� WKLV� VHFWLRQ�RI� WKH�&RQVWLWXWLRQ� LV� LQ� UHDOLW\� RQH�RI� LQWHUSUHWDWLRQ��

'RHV� WKH� H[HUFLVH� RI� WKH� SRZHU� RI� DSSRLQWPHQW� XQGHU� VHFWLRQ� ������ RI� WKH�&RQVWLWXWLRQ�

FUHDWH�DQ�DSSRLQWPHQW�XQWLO� WKH�SUHVFULEHG�DJH�RU�GRHV� LW�DOORZ�WKH�*RYHUQRU�*HQHUDO� WR�

DSSRLQW� IRU� D� VKRUWHU� WHUP� E\� DJUHHPHQW� RU� RWKHUZLVH"� 7KH� DSSHOODQW� FRQWHQGV� WKDW�

³DSSRLQWPHQW´�GRHV�QRW�VWLSXODWH�D�SHULRG�RI�WLPH��DQG�³YDFDWH�RIILFH´�UHIHUV�VLPSO\�WR�WKH�

WLPH� EH\RQG� ZKLFK� WKH� RIILFH� FRXOG� QRW� EH� KHOG�� 7KH� UHVSRQGHQW� FRQWHQGV� WKDW� WKH�

FRPELQHG� LPSRUW� RI� WKH� VHFWLRQ� LV� WKDW� WKH� DSSRLQWHH� KROGV� RIILFH� XQWLO� KH� UHDFKHV� WKH�

SUHVFULEHG�DJH�RI����\HDUV�VXEMHFW�RQO\�WR�UHPRYDO�IRU�LQDELOLW\�DQG�PLVEHKDYLRXU��

7KH�3ULQFLSOHV�RI�,QWHUSUHWDWLRQ�

>�@� 7KH�SULQFLSOHV� WKDW�JRYHUQ� WKH� LQWHUSUHWDWLRQ�RI�&RQVWLWXWLRQV�KDYH�EHHQ�FRQVLGHUHG�IURP�

WLPH�WR�WLPH��$V�D�VXLWDEOH�VWDUWLQJ�SRLQW�,�ZRXOG�OLNH�WR�DGDSW�WKH�HOHJDQW�GHVFULSWLRQ�RI�WKH�

EDVLF�SULQFLSOH�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�VHW�RXW�E\�6LU�9LQFHQW�)ORLVVDF�&�-��LQ�6DYDULQ�Y�

:LOOLDPV� 'RPLQLFD� &LYLO� $SSHDO� 1R��� RI� ����� DW� S���� � 7KH� EDVLF� SULQFLSOH� LV� WKDW� WKH�

LQWHUSUHWDWLRQ� RI� HYHU\� ZRUG� RU� SKUDVH� RI� D� FRQVWLWXWLRQDO� SURYLVLRQ� LV� GHULYHG� IURP� WKH�

LQWHQWLRQ�RI� WKH� IUDPHUV�RI� WKH�&RQVWLWXWLRQ� LQ�UHJDUG� WR� WKH�PHDQLQJ� WKDW�ZRUG�RU�SKUDVH�

VKRXOG�EHDU��7KDW� LQWHQWLRQ� LV�DQ� LQIHUHQFH�GUDZQ� IURP� WKH�SULPDU\�PHDQLQJ�RI� WKH�ZRUG�

DQG�SKUDVH�ZLWK�VXFK�PRGLILFDWLRQV�DV�PD\�EH�QHFHVVDU\�WR�PDNH�LW�FRQFRUGDQW�ZLWK�WKH�

FRQWH[W�RI�WKH�&RQVWLWXWLRQ���,Q�WKLV�UHJDUG�WKH�FRQWH[W�RI�WKH�&RQVWLWXWLRQ�FRPSULVHV�HYHU\�

RWKHU�ZRUG�DQG�SKUDVH�XVHG�LQ�WKH�&RQVWLWXWLRQ�DV�D�ZKROH��DOO�WKH�LPSOLFDWLRQV�WKHUH�IURP�

DQG�DOO�UHOHYDQW�VXUURXQGLQJ�FLUFXPVWDQFHV�ZKLFK�PD\�SURSHUO\�EH�XVHG�DV�LQGLFDWLRQV�RI�

WKH� LQWHQWLRQ�RI� WKH� IUDPHUV�RI� WKH�&RQVWLWXWLRQ��7KH� UHOHYDQW� VXUURXQGLQJ� FLUFXPVWDQFHV�

LQFOXGH� WKH� DQWHFHGHQWV� IURP�ZKLFK� XQGHUO\LQJ� SULQFLSOHV� DUH� GUDZQ�� ,Q� WKH� ZHOO� NQRZQ�

FDVH�RI�0LQLVWHU�RI�+RPH�$IIDLUV�Y�)LVKHU��������$(5����/RUG�:LOEHUIRUFH�UHPLQGV�WKDW�
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WKHVH�DQWHFHGHQWV� LQFOXGH� WKH�(XURSHDQ�&RQYHQWLRQ� IRU� WKH�SURWHFWLRQ�RI�+XPDQ�5LJKWV�

DQG� )XQGDPHQWDO� )UHHGRPV� DQG� WKH� 8QLWHG� 1DWLRQV� 8QLYHUVDO� 'HFODUDWLRQ� RI� +XPDQ�

5LJKWV������ZKLFK�HQFRXUDJH�D�JHQHURXV�LQWHUSUHWDWLRQ�DYRLGLQJ�µWKH�DXVWHULW\�RI�WDEXODWHG�

OHJDOLVP¶�WR�HQVXUH�WKDW�WKH�IXOO�EHQHILW�RI�WKH�FRQVWLWXWLRQDO�SURYLVLRQV�DUH�HQMR\HG��,Q�'RZ�

Y�$WWRUQH\�*HQHUDO�>����@�/5&��&RQVW������$JXGD�-�$��SDLQWHG�KLV�VXPPDWLRQ�DW�������

³,Q�P\�YLHZ�WKH�RYHUULGLQJ�SULQFLSOH�PXVW�EH�DQ�DGKHUHQFH�WR�WKH�JHQHUDO�SLFWXUH�
SUHVHQWHG�E\�WKH�&RQVWLWXWLRQ�LQWR�ZKLFK�HDFK�LQGLYLGXDO�SURYLVLRQ�PXVW�ILW�LQ�RUGHU�
WR�PDLQWDLQ�LQ�HVVHQWLDO�GHWDLOV�WKH�SLFWXUH�RI�ZKLFK�WKH�IUDPHUV�FRXOG�KDYH�SDLQWHG�
KDG�WKH\�EHHQ�IDFHG�ZLWK�WKH�FLUFXPVWDQFHV�RI�WRGD\�´�

>�@� 7KH�QDWXUH�RI�D�&RQVWLWXWLRQ�UHTXLUHV�WKDW�D�EURDG��JHQHURXV�DQG�SXUSRVLYH�DSSURDFK�EH�

DGRSWHG�WR�HQVXUH�WKDW�LWV�LQWHUSUHWDWLRQ�UHIOHFWV�WKH�GHHSHU�LQVSLUDWLRQ�DQG�DVSLUDWLRQ�RI�WKH�

EDVLF� FRQFHSWV� RQ� ZKLFK� WKH� &RQVWLWXWLRQ� LV� IRXQGHG�� 5HVSHFW� PXVW� EH� SDLG� WR� WKH�

ODQJXDJH�WKDW�LV�XVHG�DQG�LWV�FRQWH[W��E\�FRQVLGHULQJ�DOO�UHOHYDQW�SURYLVLRQV�EHDULQJ�RQ�WKH�

VXEMHFW� IRU� LQWHUSUHWDWLRQ�DV�D�ZKROH��DQG� WR� WKH� WUDGLWLRQV�DQG�XVDJHV�ZKLFK�KDYH�JLYHQ�

PHDQLQJ�WR�WKDW�ODQJXDJH��LQ�RUGHU�WR�HIIHFW�WKH�REMHFWLYH�RI�WKH�&RQVWLWXWLRQ��,Q�RUGHU�WR�GR�

WKLV�WKH�FRXUW�PXVW�KDYH�D�VREHU�DQG�REMHFWLYH�DSSUDLVDO�RI�WKH�JHQHUDO�FDQYDV�XSRQ�ZKLFK�

WKH�GHWDLOV�RI�WKH�FRQVWLWXWLRQDO�SLFWXUH�DUH�SDLQWHG��

7KH�1DWXUH�RI�WKH�&RQVWLWXWLRQ�

>�@� ,Q�RXU�MXULVGLFWLRQ�WKHUH�KDYH�EHHQ�VHYHUDO�FDVHV�ZKLFK�KDYH�EHHQ�GHFLGHG�RQ�WKH�SUHPLVH�

WKDW� WKH� &RQVWLWXWLRQV� RI� WKH� &RPPRQZHDOWK� &DULEEHDQ� KDYH� DGRSWHG� WKH� VWUXFWXUH� RI�

GLYLGLQJ� WKH� DJHQFLHV� RI� JRYHUQPHQW� LQWR� WKH� WKUHH� EUDQFKHV� RU� DUPV� RI� ([HFXWLYH��

/HJLVODWXUH� DQG� -XGLFLDU\�� 7KLV� LV� EDVHG� RQ� WKH� GRFWULQH� RI� WKH� VHSDUDWLRQ� RI� SRZHUV� LQ�

ZKLFK� WKH� IXQFWLRQV�RI� WKHVH�EUDQFKHV�DUH�HQWUXVWHG� VROHO\� WR� WKH�DSSURSULDWH�EUDQFK�RI�

JRYHUQPHQW�� � 7KXV� WKH�&RQVWLWXWLRQV� KDYH� EHHQ� KHOG� WR� KDYH� LQVWLWXWLRQDOL]HG�D�SROLWLFDO�

WKHRU\�LQWHQGHG�WR�HVWDEOLVK�D�V\VWHP�WKDW�SURYLGHV�PXWXDO�FKHFNV�DQG�EDODQFHV��WKHUHE\�

OLPLWLQJ�DUELWUDULQHVV�DQG�DEXVH�RI�SRZHU� LQ�*RYHUQPHQW�DQG�SURPRWLQJ�WKH�OLEHUW\�RI�WKH�

LQGLYLGXDO��&KDSWHU���RI�WKH�*UHQDGD�&RQVWLWXWLRQ�FRQWDLQV�SURYLVLRQV�IRU�WKH�SURWHFWLRQ�RI�

IXQGDPHQWDO�ULJKWV�DQG�IUHHGRPV�LQFOXGLQJ�WKH�ULJKW�WR�WKH�SURWHFWLRQ�RI�WKH�ODZ���6HFWLRQ���

RI� WKH�&RQVWLWXWLRQ�PDQGDWHV� WKDW�HYHU\�SHUVRQ�FKDUJHG�ZLWK�D�FULPLQDO�RIIHQFH�³VKDOO�EH�

DIIRUGHG� D� IDLU� KHDULQJ� ZLWKLQ� D� UHDVRQDEOH� WLPH� E\� DQ� LQGHSHQGHQW� DQG� LPSDUWLDO� FRXUW�

HVWDEOLVKHG�E\�ODZ´��7KLV�SURYLVLRQ�LQWULQVLFDOO\�OLQNV�FULPLQDO�MXVWLFH�ZLWK�WKH�FRQFHSW�RI�DQ�
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LQGHSHQGHQW�DQG�LPSDUWLDO� MXGLFLDU\���7KLV�SURYLVLRQ�PDNHV�LW�FOHDU�WKDW�WKH�LQGHSHQGHQFH�

DQG�LPSDUWLDOLW\�RI�WKH�MXGLFLDU\�LV�D�ULJKW�JUDQWHG�WR�DQG�IRU�WKH�EHQHILW�RI�WKH�FLWL]HQ�DV�DQ�

LQFLGHQW�RI�WKH�FRQVWLWXWLRQDO�JXDUDQWHH�RI�KLV�ULJKW�WR�KDYH�D�IDLU�WULDO���

>�@� 6HFXULW\� RI� WHQXUH� LV� D� FRUQHUVWRQH� RI� WKH� FRQVWLWXWLRQDO� SURYLVLRQV� IRU� MXGLFLDO�

LQGHSHQGHQFH��7KHVH�SURYLVLRQV�SUHVFULEH�WKDW�WKH�DSSRLQWPHQW�RI�WKH�MXGLFLDO�RIILFHU�LV�DQ�

DSSRLQWPHQW�XQWLO�KH�UHDFKHV�UHWLUHPHQW�DJH�VXEMHFW�WR�D�FRQGLWLRQ�SHUPLWWLQJ�KLV�UHPRYDO�

IRU� LQDELOLW\� RU� IRU�PLVEHKDYLRXU�� 7KLV� LV� LQWHQGHG� WR� LQVXODWH� KLP� IURP� WKH� WHPSWDWLRQ� WR�

FDWHU� WR� WKH�ZLVKHV� RI� WKH� SROLWLFDO� GLUHFWRUDWH� WR� SUHVHUYH�RU� SURORQJ�KLV� FRQWLQXDWLRQ� LQ�

RIILFH����

7KH�&RQWH[W�RI�WKH�&RQVWLWXWLRQ�DV�D�:KROH�

>��@� 7KH� ODWH�GLVWLQJXLVKHG�6LU�$OOHQ�/HZLV�&�-��� LQ�³7KH�6HSDUDWLRQ�RI�3RZHUV�±� LWV�UHOHYDQFH�

IRU�3DUOLDPHQWDU\�*RYHUQPHQW� LQ� WKH�&DULEEHDQ´� DQ�HVVD\�SXEOLVKHG� LQ� WKH�:HVW� ,QGLDQ�

/DZ�-RXUQDO�2FWREHU������SDJH�����VDLG��

³)XUWKHU� SURYLVLRQ� LV� PDGH� IRU� UHVWULFWLQJ� WKH� H[HUFLVH� RI� DUELWUDU\� SRZHU� E\�
LQVWLWXWLRQDOL]LQJ� WKH� GLVWLQFWLRQ� EHWZHHQ� WKH� RIILFH� RI� WKH� $WWRUQH\�*HQHUDO�� ZLWK�
UHVSRQVLELOLW\� IRU� DGPLQLVWUDWLRQ� RI� OHJDO� DIIDLUV� RI� WKH� 6WDWH�� LQFOXGLQJ� WKH�
SUHSDUDWLRQ� RI� OHJLVODWLRQ� FRQVLVWHQW� ZLWK� OHJDO� LQWHUSUHWDWLRQ� RI� WKH� &RQVWLWXWLRQ��
DQG�WKDW�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV��D�OHJDO�RIILFHU�ZLWK�WKH�VHFXUHG�WHQXUH�
DQG� LQGHSHQGHQW�VWDWXV�RI�D� MXGJH��ZLWK�UHVSRQVLELOLW\� IRU� WKH�FRQGXFW�RI�FULPLQDO�
SURFHHGLQJV�´�

>��@� &RXQVHO�IRU�WKH�UHVSRQGHQW�SUHSDUHG�D�WDEOH��WR�GHPRQVWUDWH�WKDW�WKH�WKHRU\�UHIHUUHG�WR�E\�

6LU�$OOHQ��IRXQG�H[SUHVVLRQ�LQ�WKH�&RQVWLWXWLRQ�RI�*UHQDGD��6HFWLRQ�������SUHVFULEHV�WKDW�LQ�

WKH� H[HUFLVH� RI� WKH� IXQFWLRQV� YHVWHG� LQ� KLP� E\� WKH� &RQVWLWXWLRQ�� WKH� 'LUHFWRU� RI� 3XEOLF�

3URVHFXWLRQV� ³VKDOO� QRW� EH� VXEMHFW� WR� WKH� GLUHFWLRQ� RU� FRQWURO� RI� DQ\� RWKHU� SHUVRQ� RU�

DXWKRULW\´��6HFWLRQ�������VSHFLILFDOO\�H[HPSWV�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�IURP�WKH�

DSSOLFDWLRQ�RI�VHFWLRQ�����ZKLFK�FRQIHUV� UHVSRQVLELOLW\�RQ� WKH�3XEOLF�6HUYLFH�&RPPLVVLRQ�

IRU�WKH�DSSRLQWPHQW��DQG�GLVFLSOLQDU\�FRQWURO�RI�SXEOLF�RIILFHUV��,QVWHDG�SURYLVLRQ�LV�PDGH�IRU�

WKH�UHPRYDO�RI�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�IURP�RIILFH�RQO\�RQ�WKH�JURXQG�RI�LQDELOLW\�

DQG� PLVEHKDYLRXU� DQG� RQO\� E\� WKH� VSHFLDO� SURFHGXUH� VHW� RXW� LQ� VHFWLRQ� ����������� � ,W� LV�

VLJQLILFDQW� WKDW� WKH� SURYLVLRQV� IRU� WKH� UHPRYDO� RI� D� -XGJH� VHW� RXW� LQ� WKH� &RXUWV� 2UGHU�

VHFWLRQ� ��������� SUHVFULEH� DQ� LGHQWLFDO� IRUPXOD�� DQG� OLPLW� WKH� SRZHU� RI� UHPRYDO� WR� WKH�
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LGHQWLFDO� JURXQGV� RI� LQDELOLW\� DQG�PLVEHKDYLRXU��:LWK� UHJDUG� WR� WKH� SURYLVLRQV� SURWHFWLQJ�

SHQVLRQ�� VHFWLRQ� ������ RI� WKH�&RQVWLWXWLRQ�PDNHV� HTXDO� SURYLVLRQ� IRU� WKH� -XGJH� DQG� WKH�

'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV�� DQG� ZLWK� UHJDUG� WR� VDODU\�� WKH� -XGJH¶V� SURWHFWLRQ�

SUHVFULEHG�E\�WKH�&RXUW¶V�2UGHU�VHFWLRQ�������E��DQG�������LV�VLPLODU�WR�WKDW�RI�WKH�'LUHFWRU�

RI� 3XEOLF� 3URVHFXWLRQV� SUHVFULEHG� E\� VHFWLRQ� ������ DQG� ������ RI� WKH� &RQVWLWXWLRQ�

UHVSHFWLYHO\���

>��@� ,� DP� VDWLVILHG� WKDW� WKH� FRQWH[W� RI� WKH� &RQVWLWXWLRQ� GRHV� GHPRQVWUDWH� WKDW� WKH� RIILFH� RI�

'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV� LV� UHTXLUHG� WR� EH� HQGRZHG� ZLWK� WKH� VDPH� TXDOLWLHV� RI�

LQGHSHQGHQFH�DV�WKH�MXGLFLDU\�WR�HQVXUH�WKDW�WKH�FULPLQDO�MXVWLFH�V\VWHP�LV�LQGHSHQGHQW�RI�

SROLWLFDO� DQG� RWKHU� LPSURSHU� LQIOXHQFHV� DQG� RSHUDWHV� RQ� WKH� ORIW\� SULQFLSOHV� RI� HTXDOLW\�

EHIRUH� WKH� ODZ�� 7KXV�� WKH� JHQHUDO� SLFWXUH� RI� WKH� &RQVWLWXWLRQ� RI� *UHQDGD� GHSLFWV� WKH�

MXGLFLDU\�DV�EHLQJ�LQGHSHQGHQW�DQG�LPSDUWLDO��LQ�D�VWDWH�EDVHG�RQ�WKH�VHSDUDWLRQ�RI�SRZHUV��

8QGHU�WKH�XPEUHOOD�RI�WKH�MXGLFLDU\�VWDQGV�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�DV�RQH�RI�WKH�

JXDUGLDQV�� EHLQJ� LQGHSHQGHQWO\� UHVSRQVLEOH� IRU� WKH� LQVWLWXWLRQ� DQG� FRQGXFW� RI� FULPLQDO�

SURFHHGLQJV��DFFRUGLQJ�WR�WKH�VDPH�KLJK�VWDQGDUGV�RI�HTXDOLW\�EHIRUH�WKH�ODZ��IDLUQHVV�DQG�

IUHHGRP� IURP�SROLWLFDO�RU�RWKHU� LPSURSHU� LQIOXHQFHV�� �$JDLQVW� WKLV�EDFNJURXQG�VHFWLRQ����

PXVW�EH�LQWHUSUHWHG�WR�PDLQWDLQ�WKH�HVVHQWLDO�FKDUDFWHULVWLFV�RI�WKDW�SLFWXUH��,W�ZRXOG�VHHP�

WR� P\� H\H�� WKDW� DQ\� GLPLQXWLRQ� LQ� WKH� VHFXULW\� RI� WKH� WHQXUH� RI� WKH� 'LUHFWRU� RI� 3XEOLF�

3URVHFXWLRQV� ZLOO� UHVXOW� LQ� D� GLPLQXWLRQ� RI� WKH� LQGHSHQGHQFH� RI� WKH� RIILFH� RI� 'LUHFWRU� RI�

3XEOLF�3URVHFXWLRQV��DQG�ZRXOG�EH�RXW�RI�KDUPRQ\�ZLWK�WKH�JHQHUDO�SLFWXUH��7KH�GHWDLOV�RI�

HDFK�VHFWLRQ�RI�WKH�&RQVWLWXWLRQ�PXVW�ILW�LQWR�WKH�RYHUDOO�VFKHPH�LQ�WKH�VDPH�PDQQHU�WKDW�

WKH�IUDPHUV�RI�WKH�&RQVWLWXWLRQ�ZRXOG�KDYH�FRQFHLYHG��,Q�P\�YLHZ�LW�VHHPV�FOHDU�WKDW�WKH\�

ZRXOG�KDYH�XQKHVLWDWLQJO\�HQVXUHG�WKDW�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�ZDV�LQVXODWHG�

IURP�SROLWLFDO�DQG�RWKHU�LPSURSHU�LQIOXHQFHV�WR�WKH�VDPH�H[WHQW�DV�WKH�MXGLFLDU\��

7KH�/DQJXDJH�

>��@� &RXQVHO�IRU�WKH�DSSHOODQW�JDYH�DQ�HQOLJKWHQLQJ�DQG�OHDUQHG�GLVFRXUVH�RQ�WKH�WHUP�WHQXUH�

ZKLFK�KDV�LWV�RULJLQV�LQ�ODQGKROGLQJ�LQ�IHXGDO�WLPHV�DQG�VLJQLILHV�D�ULJKW�E\�ZKLFK�ODQG�RU�DQ�

RIILFH� LV� KHOG� DQG� WKH� PRGH� RI� WKH� UHOHYDQW� KROGLQJ� RU� RFFXSDWLRQ�� +H� DUJXHG� WKDW� WKH�

&RPPRQZHDOWK� &RQVWLWXWLRQV� FRQIHUUHG� WKH� ULJKW� WR� KROG� RIILFH� E\� XVLQJ� WKH� HQDFWLQJ�
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FODXVH�³VKDOO�KROG�RIILFH´��DQG�WKDW�WKH�DEVHQFH�RI�VXFK�D�FODXVH�LQ�VHFWLRQ����LPSRUWV�WKH�

YLHZ�WKDW�QR�ULJKW�RU�PDQGDWH�WR�KROG�WKH�RIILFH�ZDV�FUHDWHG�IRU�DQ\�SDUWLFXODU�SHULRG���

>��@� +H�VXEPLWWHG� WKDW� LQ� WKH�DEVHQFH�RI�VXFK�PDQGDWH� LW�ZDV� IRU� WKH�H[HFXWLYH� WR�GR� IL[� WKH�

GXUDWLRQ�E\�ZD\�RI�FRQWUDFW��+H�UHOLHG�RQ�7KRPDV�Y�$WWRUQH\�*HQHUDO�����������:�,�5��

����DW�����ZKHUH�/RUG�'LSORFN�VDLG��

�³7KH� IXQFWLRQV� RI� WKH� 3ROLFH� 6HUYLFH� &RPPLVVLRQ� IDOO� LQWR� WZR� FODVVHV�� ���� WR�
DSSRLQW�RIILFHUV� WR� WKH�3ROLFH�6HUYLFH�� LQFOXGLQJ� WKHLU� WUDQVIHU�DQG�SURPRWLRQ�DQG�
FRQILUPDWLRQ�LQ�DSSRLQWPHQWV��DQG�����WR�UHPRYH�DQG�H[HUFLVH�GLVFLSOLQDU\�FRQWURO�
RYHU�WKHP���,W�KDV�QR�SRZHU�WR�OD\�GRZQ�WHUPV�RI�VHUYLFH�IRU�SROLFH�RIILFHUV��WKLV�LV�
IRU� WKH� OHJLVODWXUH� DQG�� LQ� UHVSHFW� RI� DQ\� PDWWHUV� QRW� GHDOW� ZLWK� E\� OHJLVODWLRQ�
�ZKHWKHU�SULPDU\�RU�VXERUGLQDWH��LW�LV�IRU�WKH�H[HFXWLYH�WR�GHDO�ZLWK�LQ�LWV�FRQWUDFW�RI�
HPSOR\PHQW� ZLWK� WKH� LQGLYLGXDO� SROLFH� RIILFHU�� � 7HUPV� RI� VHUYLFH� LQFOXGH� VXFK�
PDWWHUV�DV��D��WKH�GXUDWLRQ�RI�WKH�FRQWUDFW�RI�HPSOR\PHQW��HJ�IRU�D�IL[HG�SHULRG��IRU�
D� SHULRG� HQGLQJ� RQ� DWWDLQLQJ� UHWLULQJ� DJH�� RU� IRU� D� SUREDWLRQDU\� SHULRG� DV� LV�
HQYLVDJHG�E\�WKH�UHIHUHQFH�WR�³FRQILUPDWLRQ�RI�DSSRLQWPHQWV´�LQ�VHFWLRQ���������E��
UHPXQHUDWLRQ�DQG�SHQVLRQV��DQG��F��ZKDW�WKHLU�/RUGVKLSV�KDYH�FDOOHG�WKH�³FRGH�RI�
FRQGXFW´�WKDW�WKH�SROLFH�RIILFHU�LV�XQGHU�D�GXW\�WR�REVHUYH�´�

>��@� ,�GR�QR�WKLQN�WKDW�WKH�TXRWDWLRQ�VXSSRUWV�KLV�FRQWHQWLRQ�EHFDXVH�/RUG�'LSORFN�FOHDUO\�VWDWHV�

WKDW� WKH� SRZHU� RI� DSSRLQWPHQW� GRHV� QRW� FDUU\� ZLWK� LW� WKH� SRZHU� WR� OD\� GRZQ� WHUPV� RI�

VHUYLFH�� LQFOXGLQJ� WKH� GXUDWLRQ� RI� WKH� DSSRLQWPHQW�� 7KH� SRLQW� LV� HPSKDVL]HG� LQ�

$EH\ZLFNUHPD��Y�3DWKLUDQD�	�2UV���������/5&��&RQVW������D�FDVH�HPDQDWLQJ�IURP�6UL�

/DQND��$W� SDJH������6KDUYDQDQGD�&�-��H[SODLQHG� WKDW� WKH� UHODWLRQVKLS� WKDW� UHVXOWV� IURP�

HPSOR\PHQW�E\�WKH�6WDWH��RU�*RYHUQPHQW��LV�XVXDOO\�JRYHUQHG�E\�VWDWXV��7KH�DWWDFKPHQW�

RI� ULJKWV� DQG� GXWLHV� LV� JRYHUQHG� E\� SXEOLF� ODZ� DQG� QRW� E\� FRQWUDFW� DV� WKHVH� ULJKWV� DQG�

GXWLHV� DUH� VXEMHFW� WR� YDULDWLRQ� E\� OHJLVODWLYH� SUHVFULSWLRQ� ZLWKRXW� WKH� FRQVHQW� RI� WKH�

HPSOR\HH�� � ,Q�6DOPRQG�-XULVSUXGHQFH� ���WK�HG��S����� ³6WDWXV�VLJQLILHV�D�PDQ¶V�SHUVRQDO�

FRQGLWLRQ��VR�IDU�DV�LW�LV�LPSRVHG�XSRQ�KLP�E\�WKH�ODZ�ZLWKRXW�KLV�RZQ�FRQVHQW��DV�RSSRVHG�

WR�WKH�FRQGLWLRQ�ZKLFK�KH�KDV�DFTXLUHG�IRU�KLPVHOI�E\�DJUHHPHQW´��7KLV�UDWLRQDOH�VXSSRUWV�

WKH�FRQFOXVLRQ�WKDW�WKH�GXUDWLRQ�RI�WKH�DSSRLQWPHQW�RI�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�LV�

OHVV� OLNHO\� WR� EH� GHWHUPLQHG� E\� DQ\� FRQWUDFWXDO� DUUDQJHPHQW� WKDQ� E\� WKH� FRQVWLWXWLRQDO�

VWDWXV�RI�WKH�2IILFH��DV�HYLGHQFHG�E\�WKH�UXOHV�SUHVFULEHG�E\�WKH�&RQVWLWXWLRQ�LWVHOI��

�
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>��@� ,W�LV�ILUVW�QHFHVVDU\��WKHUHIRUH��WR�H[DPLQH�WKH�OHJLVODWLYH�LQVWUXPHQW��WKDW�LV�WKH�FRQVWLWXWLRQ��

WR�VHH�ZKHWKHU�VHFWLRQ����SURYLGHV�WKH�DQVZHU�WR�WKH�LVVXH�RI�WKH�GXUDWLRQ�RI�HPSOR\PHQW��

7KH�0HDQLQJ�RI�$SSRLQW�

>��@� 7KH� ODQJXDJH�RI�6HFWLRQ������� LV�FOHDU��FRQFLVH�DQG�LPSHUDWLYH��� ,W�VLPSO\�VWDWHV�WKDW�WKH�

'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV� ³VKDOO� EH� DSSRLQWHG� E\� WKH� *RYHUQRU�*HQHUDO´�� 7KH�

VXEVHFWLRQ� GRHV� QRW� VSHFLI\� D� SHULRG� RI� WLPH� GXULQJ� ZKLFK� WKH� DSSRLQWPHQW� LV� WR� KDYH�

HIIHFW��,W�GRHV�QRW�VWLSXODWH�WKDW�DQ\�WHUPV�DQG�FRQGLWLRQV�RI�VHUYLFH�EH�VSHFLILHG�DV�SDUW�RI�

WKH�DSSRLQWLQJ�SURFHVV��,Q�WKH�FRQWH[W�RI�WKH�VHFWLRQ�WKH�WHUP�DSSRLQW�FRXOG�PHDQ�QR�PRUH�

WKDQ�QRPLQDWH�RU�GHFODUH�WKH�RFFXSDQW�RI�WKH�RIILFH�RI�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV��7KDW�

LV�WKH�RQO\�IXQFWLRQ�RI�WKH�*RYHUQRU�*HQHUDO�LQ�UHODWLRQ�WR�WKLV�PDWWHU��:KHQ�WKH�*RYHUQRU�

*HQHUDO�KDV�GRQH�WKDW��WKH�RIILFH�LV�ILOOHG�E\�WKH�SHUVRQ�VR�DSSRLQWHG����

>��@� 6HFWLRQ�������XVHV�WKH�SKUDVHRORJ\�³�WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�VKDOO�YDFDWH�KLV�

RIILFH�ZKHQ�KH�DWWDLQV�WKH�SUHVFULEHG�DJH´���,W�LV�WKH�LQWHUSUHWDWLRQ�RI�WKLV�VXEVHFWLRQ�WKDW�LV�

FUXFLDO�� � 7KH� DSSHOODQW� FRQWHQGV� WKDW� LW� GRHV� QR� PRUH� WKDQ� VSHFLI\� WKH� PD[LPXP� DJH�

EH\RQG�ZKLFK�D�SHUVRQ�FDQQRW�KROG�WKH�RIILFH���,�ZRXOG�VD\��KRZHYHU��WKDW�WKH�SKUDVH�FRXOG�

RQO\�KDYH�WKDW�PHDQLQJ�LI�WKH�'LUHFWRU�FRXOG�EH��UHPRYHG�IURP�RIILFH�SULRU�WR�KLV�DWWDLQPHQW�

RI�WKH�SUHVFULEHG�DJH���4XLWH�FOHDUO\��KH�VKRXOG�EH�LQ�RIILFH�DW�WKDW�GDWH�LI�KH�FRXOG�QRW�EH�

UHPRYHG�HDUOLHU�� �7KH�DSSHOODQW�UHOLHG�RQ�WKH�ILUVW� LQVWDQFH�GHFLVLRQ�RI�0DWWKHZ�-���DV�KH�

WKHQ�ZDV��LQ�(PPD�+LSSRO\WH�Y�$WWRUQH\�*HQHUDO��6W��/XFLD�1R�����RI��������6RPHZKDW�

LURQLFDOO\� OHDUQHG�6HQLRU�&RXQVHO�IRU�WKH�DSSHOODQW� LQ�WKHVH�SURFHHGLQJV�LV�UHO\LQJ�RQ�WKLV�

MXGJPHQW� ZKLFK� UHMHFWHG� WKH� DUJXPHQWV� KH� KDG�PDGH� DV� FRXQVHO� IRU� WKH� SODLQWLII� LQ� WKH�

+LSSRO\WH�FDVH���,Q�WKDW�FDVH�WKH�'LUHFWRU�RI�$XGLW�FODLPHG�WKDW�VKH�ZDV�XQODZIXOO\�UHPRYHG�

IURP�KHU�SRVW�� � ,Q������VKH�KDG�HQWHUHG� LQWR�DQ�DJUHHPHQW� WR�FRQWLQXH� LQ� WKH�SRVW� IRU�D�

WZR�\HDU�SHULRG��DQG�RQ�LWV�H[SLUDWLRQ�WKH�JRYHUQPHQW�UHIXVHG�WR�UHQHZ��7KH�ZRUGLQJ�RI�WKH�

UHOHYDQW�SURYLVLRQ��VHFWLRQ������������DQG�����RI�WKH�6W��/XFLD�&RQVWLWXWLRQ��LV�LGHQWLFDO�ZLWK�

WKH�ZRUGLQJ�RI�VHFWLRQ��

���������DQG�����RI�WKH�*UHQDGD�&RQVWLWXWLRQ����$W�S����0DWWKHZ�-��VDLG���

³� 6HFWLRQ� ������ RI� WKH� FRQVWLWXWLRQ� LV� D� SUHVFULSWLRQ� DV� WR� WKH�PD[LPXP� DJH� IRU�

UHPDLQLQJ�LQ�RIILFH��QRWKLQJ�PRUH´�
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1RQHWKHOHVV��KH�ZHQW�RQ�WR�ILQG�WKDW�WKH�*RYHUQRU�*HQHUDO�GLG�QRW�DSSRLQW�WKH�SODLQWLII�IRU�

DQ\�VSHFLILF�SHULRG��DQG�WKDW�LW�ZDV�WKH�3XEOLF�6HUYLFH�&RPPLVVLRQ��ZKR�ZLWKRXW�WKH�SRZHU�

WR�DSSRLQW�� IL[HG� WKH�GXUDWLRQ�RI�KHU�HPSOR\PHQW��+H�FRQFOXGHG�WKDW�ZDV�D�XVXUSDWLRQ�RI�

WKH� *RYHUQRU�*HQHUDO¶V� IXQFWLRQ� DQG� ZDV� WKHUHIRUH� XOWUD� YLUHV�� � 7KLV� GHFLVLRQ� ZDV�

SUHPLVHG�RQ�KLV�FRQFOXVLRQ�WKDW�WKH�SRZHU�RI�DSSRLQWPHQW��ZKLFK�WKH�&RQVWLWXWLRQ�YHVWHG�LQ�

WKH�*RYHUQRU�*HQHUDO��LQFOXGHG�WKH�SRZHU�WR�IL[�WKH�GXUDWLRQ�RI�VHUYLFH���

>��@� 7KH�OHDUQHG�WULDO�-XGJH�LQ�WKLV�FDVH�UHIHUUHG�WR�WKLV�RSLQLRQ�DV�RELWHU��DQG�LQGLFDWHG�WKDW�KH�

GLVDJUHHG�ZLWK�DQG�UHIXVHG�WR�IROORZ�LW����7KH�UXOHV�RI�VWDUH�GHFLVLV�GR�QRW�UHTXLUH�WKDW�DQ\�

ILUVW�LQVWDQFH�GHFLVLRQ�LV�ELQGLQJ��DQG�ZH�DUH�DW�OLEHUW\�WR�FRQVLGHU�WKH�TXHVWLRQ�DIUHVK�DQG�

UXOH�RQ�LWV�FRUUHFWQHVV���

>��@� ,�FDQ�SRLQW�RXW� LPPHGLDWHO\�� WKDW� LQ�FRPLQJ� WR�KLV�FRQFOXVLRQ�0DWWKHZ�-� LQ�EUHDFK�RI� WKH�

SULQFLSOH� RI� FRQVWUXFWLRQ� UHTXLULQJ� KLP� WR� FRQVLGHU� WKH� FRQWH[W� RI� WKH� ZRUGV� WR� EH�

LQWHUSUHWHG�� GLG� QRW� FRQVLGHU� WKH� LPSRUW� RI� WKH� SURYLVLRQV� RI� VHFWLRQ� ������ ZKLFK� LV� WKH�

HTXLYDOHQW�RI�VHFWLRQ�������RI�WKH�*UHQDGD�&RQVWLWXWLRQ��3HUKDSV�LW�ZDV�IRU�WKDW�UHDVRQ�WKDW�

KH�GLG�QRW�ILQG�WKH�$XVWUDOLDQ�FDVH�7KH�:DWHUVLGH�:RUNHUV·�)HGHUDWLRQ�RI�$XVWUDOLD��Y��

-��0��$OH[DQGHU�/WG������������&�/�5������UHOHYDQW�� ,Q�WKDW�FDVH�WKH�DSSHOODQWV�EURXJKW�

SURFHHGLQJV� DOOHJLQJ� WKDW� WKH� UHVSRQGHQWV� KDG� EHHQ� LQ� GHIDXOW� RI� DQ� DZDUG� RI� WKH�

&RPPRQZHDOWK� &RXUW� RI� &RQFLOLDWLRQ� DQG� $UELWUDWLRQ�� 7KH� UHVSRQGHQWV� FKDOOHQJHG� WKH�

OHJDOLW\� RI� WKH� FRXUW� LQ� DV� PXFK� DV� XQGHU� WKH� UHOHYDQW� OHJLVODWLRQ� WKH� 3UHVLGHQW� ZDV�

DSSRLQWHG� IRU� VHYHQ� \HDUV� RQO\�� � 7KH� FRXUW� KDG� WR� FRQVLGHU� ZKHWKHU� VHFWLRQ� ��� RI� WKH�

&RQVWLWXWLRQ�RI�$XVWUDOLD�ZKLFK�SUHVFULEHV�WKDW��

³-XVWLFHV�RI�WKH�+LJK�&RXUW�DQG�RI�WKH�RWKHU�&RXUWV�FUHDWHG�E\�WKH�3DUOLDPHQW�VKDOO�
EH� DSSRLQWHG� E\� WKH� *RYHUQRU�*HQHUDO� LQ� &RXQFLO�� DQG� VKDOO� QRW� EH� UHPRYHG�
H[FHSW�E\�WKH�VDPH�DXWKRULW\�RQ�DGGUHVV�IURP�ERWK�+RXVHV�RI�3DUOLDPHQW�SUD\LQJ�
IRU�VXFK�UHPRYDO�RQ�VSHFLILHG�JURXQGV´�

SUHYHQWHG�WKH�FRQIHUPHQW�RI�D�WHUP�RI�\HDUV�RQ�WKH�3UHVLGHQW�RI�WKH�&RXUW��

>��@� 7KDW�6HFWLRQ�����VXSUD��FRPELQHV�WKH�SURYLVLRQV�RI�VHFWLRQ�����DQG�������RI�WKH�*UHQDGD�

&RQVWLWXWLRQ��7KH�SRZHU�RI�DSSRLQWPHQW� LV�VLPSO\�³VKDOO�EH�DSSRLQWHG´��ZLWK�QR�VWLSXODWLRQ�

DV�WR�WLPH�DV�LQ���������7KH�SRZHU�RI�UHPRYDO�LV�VLPLODU�WR�WKDW�LQ�VHFWLRQ�������DQG������,W�

VKRXOG�EH�QRWHG� WKDW� WKH�VHFWLRQ�GLG�QRW�HQDFW� WKDW� WKH� MXGJHV�³VKDOO�KROG�RIILFH´��\HW� WKH�
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WHQXUH�RI�WKH�MXGJH�ZDV�KHOG�WR�EH�SUHVFULEHG��7KH�FRXUW�FRQVLVWHG�RI�VHYHQ�PHPEHUV�DQG�

WKH\� HDFK� JDYH� UHDVRQHG� GHFLVLRQV�� � $� PDMRULW\� RI� ILYH� KHOG� WKDW� VHFWLRQ� ��� RI� WKH�

&RQVWLWXWLRQ� UHTXLUHV� WKDW� HYHU\� MXGJH�EH�DSSRLQWHG� IRU� OLIH�� ,I� WKH�$XVWUDOLDQ�FRQVWLWXWLRQ�

KDG�SURYLGHG� WKDW� WKH�RIILFH�EH�YDFDWHG�DW�D�SUHVFULEHG�DJH�� WKHQ� WKH�RIILFH�ZRXOG�KDYH�

EHHQ�KHOG�WR�WKDW�DJH�LQVWHDG�RI�IRU�OLIH���*ULIILWKV�&�-��VDLG��

³� 7KHVH� ZRUGV�� ZKLFK� DSSO\� WR� DOO� )HGHUDO� -XGJHV� DOLNH�� KDYH� DOZD\V� EHHQ�

DVVXPHG��DQG�,�WKLQN�ULJKWO\��WR�PHDQ�WKDW�WKH�WHQXUH�RI�DOO�)HGHUDO�-XGJHV�VKDOO�EH�

IRU�OLIH��VXEMHFW�WR�WKH�SRZHU�RI�UHPRYDO´��

�%DUWRQ�-�VDLG��

³�:RUGV�FRXOG�QRW�PRUH�FOHDUO\� LQGLFDWH�WKDW�XQOHVV�VXFK�DQ�DGGUHVV�EH�DGRSWHG�
KH�LV�HQWLWOHG�WR�KROG�RIILFH�DV�ORQJ�DV�KH�OLYHV��,W�ZDV�LQGHHG�DUJXHG�WKDW�D�WHQXUH�
IRU�DQ\�GHILQHG�SHULRG��KRZHYHU�EULHI��ZDV�FRPSDWLEOH�ZLWK�WKH�SURYLVLRQ��7KDW�YLHZ�
LV��,�WKLQN��FRPSOHWHO\�XQWHQDEOH��7KHUH�DUH�QR�ZRUGV�LQGLFDWLQJ�SRZHU�WR�OLPLW�WKH�
WHQXUH�LQ�WKDW�PDQQHU��DQG�KDYLQJ�UHJDUG�WR�WKH�ZKROH�VFKHPH�RI�&KDSWHU�,,,��DQG�
WR� WKH� IDFW� WKDW�DQ�DSSRLQWPHQW�GXULQJ�JRRG�EHKDYLRXU�ZLWKRXW�PRUH�KDV�DOZD\V�
EHHQ�FRQVWUXHG�DV�EHLQJ�IRU�OLIH��VXEMHFW�WR�WKDW�FRQGLWLRQ��XQOHVV�LW�LV�FRXSOHG�ZLWK�
DQ�H[SUHVV� OLPLWDWLRQ�RI� WHQXUH� LQ�SRLQW�RI� WLPH�� ,�GR�QRW� WKLQN� WKDW� WKH�DUJXPHQW�
QHFHVVLWDWHV�H[WHQGHG�GLVFXVVLRQ�´��

,W�ZDV�SRLQWHG�RXW�E\�,VDDFV�DQG�5LFK�--�LQ�D�MRLQW�RSLQLRQ�WKDW�WKH�SRZHU�WR�IL[�D�WHUP�JDYH�

WKH�SRZHU�WR�IL[�DQ\�WHUP���

>��@� ,Q�P\�YLHZ�WKHUH�LV� OLWWOH�GLIIHUHQFH�LQ�WKH�FRQFHSW�RI�IL[LQJ�D�WHUP�WKDW�LV�GHWHUPLQDEOH�RQ�

WKH� RFFXUUHQFH� RI� DQ� HYHQW� DQG� RQH� WKDW� LV� GHWHUPLQDEOH� RQ� WKH� DUULYDO� RI� D� GDWH�� IRU�

H[DPSOH�� RQ� WKH� H[SLUDWLRQ� RI� WZR� \HDUV�� &DUU\LQJ� WKDW� SURSRVLWLRQ� WR� LWV� H[WUHPH�� LI� WKH�

*RYHUQRU�*HQHUDO� PD\� IL[� DQ\� WHUP� KH� FKRRVHV�� KH� PD\� FKRRVH� RQH� ZKLFK� LV�

GHWHUPLQDEOH�E\� WKH�RFFXUUHQFH�RI�DQ�HYHQW�VXFK�DV��XQWLO�D�PHPEHU�RI�3DUOLDPHQW�VKDOO�

SUHVHQW� DQ� DGGUHVV� LQ� WKH� +RXVH�� H[SUHVVLQJ� ZDQW� RI� FRQILGHQFH� LQ� WKH� -XVWLFH��

LUUHVSHFWLYH�RI�PLVEHKDYLRXU��7KLV��TXLWH�REYLRXVO\��ZRXOG�QXOOLI\�WKH�SURYLVLRQV�LQ��������,I�

WKH�SURYLVLRQV�LQ�������DUH�WR�KDYH�HIIHFW��WKH\�PXVW�RSHUDWH�WR�SUHYHQW�WKH�H[HUFLVH�RI�DQ\�

SRZHU� WR� KDYH� WKH� 'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV� UHPRYHG� IURP� RIILFH� H[FHSW� IRU� WKH�

UHDVRQV� DQG� LQ� WKH�PDQQHU� LW� H[SUHVVHV� DQG� SHUPLWV�� � ,W�ZRXOG� VHHP� WKHUHIRUH� WKDW� WKH�

SRZHU�RI�DSSRLQWPHQW�GRHV�QRW� LQFOXGH�WKH�FRQFHSW�WKDW� LW� LV�DW�RU�GXULQJ�WKH�SOHDVXUH�RI�

WKH� *RYHUQRU�*HQHUDO�� DV� LW� LV� FOHDU� WKDW� VXFK� SOHDVXUH� PD\� EH� LQ� FRQIOLFW� ZLWK� VHFWLRQ�
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������� � ,W�ZRXOG�VHHP�WKDW�WKH�HIIHFW�RI�WKH�VXEVHFWLRQ�LV�WR�SURYLGH�WKDW�WKH�DSSRLQWPHQW�

ZLOO�ODVW�XQWLO�WKH�SUHVFULEHG�DJH�RQ�WKH�FRQGLWLRQ�WKDW�WKH�RIILFHU�LV�DEOH�WR�SHUIRUP�DQG�LV�RI�

JRRG�EHKDYLRXU��

>��@� 7KH� ODZ� LV�ZHOO�VHWWOHG� WKDW�DQ�DSSRLQWPHQW�GXULQJ�JRRG�EHKDYLRXU� LV�DQ�DSSRLQWPHQW�IRU�

OLIH��RU�XQWLO�UHWLUHPHQW�DJH�DQG�FDQ�EH�WHUPLQDWHG�RQO\�IRU�PLVEHKDYLRXU��7KLV�SULQFLSOH�KDV�

DQFLHQW�RULJLQV�DQG� WKH�FXUUHQW� WH[W�ERRNV�VWLOO� UHIHU� WR� WKH���WK�FHQWXU\�FDVH�+DUFRXUW�Y�

)R[��������6KRZ�3DUO�&DV�����LQ�VXSSRUW�RI�WKH�SURSRVLWLRQ����,Q�PRUH�PRGHUQ�WLPHV�WKH�

SULQFLSOH�ILQGV�H[SUHVVLRQ�LQ�+DOVEXU\V�/DZV�RI�(QJODQG���WK�HG���9RO�������SDUD��������

³7KH� JUDQW� RI� DQ� RIILFH� GXULQJ� JRRG� EHKDYLRXU� FUHDWHV� DQ� RIILFH� IRU� OLIH� RU� XQWLO�
UHWLUHPHQW�DJH�GHWHUPLQDEOH�XSRQ�EUHDFK�RI�WKH�FRQGLWLRQ�´�

>��@� ,�DFFHSW��DQG�DSSO\�WKH�UDWLRQDOH�LQ�WKH�PDMRULW\�RI�WKH�:DWHUVLGH�FDVH��8QIRUWXQDWHO\��,�GR�

QRW�DJUHH�ZLWK� WKH�FRQFOXVLRQ�RI�0DWWKHZ�-�� LQ� WKH�+LSSRO\WH�FDVH� WKDW� WKH�FRQVWLWXWLRQDO�

SURYLVLRQV�RQ�ZKLFK�KH�UXOHG�HQDEOHG�WKH�DSSRLQWPHQW�IRU�D�WHUP�RI�\HDUV��DQG�UXOH�LW�SHU�

LQFXULDP���,Q�P\�YLHZ��WKH�ODQJXDJH�RI�WKH�VHFWLRQ�WDNHQ�DV�D�ZKROH�OHDGV�WR�WKH�FRQFOXVLRQ�

WKDW�WKH�&RQVWLWXWLRQ�SUHVFULEHV�WKDW�WKH�*RYHUQRU�*HQHUDO�DSSRLQWV�GXULQJ�JRRG�EHKDYLRXU�

DQG�DELOLW\�WR�SHUIRUP��KH�GRHV�QRW�DSSRLQW�GXULQJ�SOHDVXUH���&RQVHTXHQWO\��WKH�KROGHU�RI�

WKH�RIILFH�RI�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�FDQQRW�EH�UHPRYHG�RQ�DQ\�JURXQG�RWKHU�WKDQ�

LQDELOLW\�RU�PLVEHKDYLRXU�EHIRUH�KH�DWWDLQV�WKH�SUHVFULEHG�DJH��7KLV�OHDGV�LQHYLWDEO\�WR�WKH�

UXOLQJ�WKDW�KH�FDQQRW�EH�UHPRYHG�RQ�WKH�EDVLV�RI�WKH�HIIOX[LRQ�RI�WLPH���

:DLYHU�DQG�(VWRSSHO�

>��@� ,W�ZDV�DUJXHG� WKDW� WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�KDG�ZDLYHG�KLV� ULJKW� WR� UHPDLQ� LQ�

RIILFH�XQWLO�UHWLUHPHQW�DJH�RU�ZDV�HVWRSSHG�IURP�LQVLVWLQJ�RQ�LW�E\�KLV�RZQ�DJUHHPHQW�WR�D�

OHVVHU�WHUP��$V�,�VDLG�HDUOLHU�� WKH�SURYLVLRQ�SURYLGLQJ�D�VDIHJXDUG�LV�IRU�WKH�EHQHILW�RI� WKH�

FLWL]HQ�� DV� DQ� LQFLGHQW� WR� KLV� ULJKW� WR� D� IDLU� WULDO� EHIRUH� DQ� LQGHSHQGHQW� DQG� LPSDUWLDO�

MXGLFLDU\��DQG�LW�LV�QRW�WKH�ULJKW�RI�WKH�DSSRLQWHH�WR�JLYH�DZD\��)XUWKHU��DQ�DJUHHPHQW�ZKLFK�

FRXOG� ODZIXOO\� � DYRLG� DQ� LQVWLWXWLRQDO� VDIHJXDUG� IRU� WKH� LQGHSHQGHQFH� RI� WKH� RIILFH� WKH��

FRQIHU�VXFK�D�WHUP�ZRXOG�EH�D�GHYLFH�IRU�VHFXULQJ�DQ�DPHQGPHQW�WR�WKH�&RQVWLWXWLRQ��7KLV�

RI� FRXUVH� ZRXOG� RIIHQG� WKH� UXOH� WKDW� QR� DPHQGPHQW� RI� DQ� HQWUHQFKHG� SURYLVLRQ� RI� WKH�
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&RQVWLWXWLRQ�� VXFK� DV� VHFWLRQ� ���� FRXOG�KDYH�DQ\�HIIHFW� XQOHVV� WKH�SURFHGXUH� VHW� RXW� LQ�

VHFWLRQ����RI�WKH�&RQVWLWXWLRQ�LV�IROORZHG���

>��@� :DGH�RQ�$GPLQLVWUDWLYH�/DZ���WK�HG��DW��S�����PDNHV�WKH�SRLQW�WKDW�LQ�SXEOLF�ODZ�WKH�PRVW�

REYLRXV�OLPLWDWLRQ�RQ�WKH�GRFWULQH�RI�HVWRSSHO�LV�WKDW�LW�FDQQRW�EH�LQYRNHG�VR�DV�WR�JLYH�DQ�

DXWKRULW\� SRZHUV� ZKLFK� LW� GRHV� QRW� LQ� ODZ� SRVVHVV�� � ,Q� RWKHU� ZRUGV�� QR� HVWRSSHO� FDQ�

OHJLWLPDWH�DFWLRQ��ZKLFK�LV�XOWUD�YLUHV��DQG�DW�S�����LW�DGGV�WKDW�WKH�SULPDU\�UXOH�LV�WKDW�QR�

ZDLYHU�RI�ULJKWV�DQG�QR�FRQVHQW�RU�SULYDWH�EDUJDLQ�FDQ�JLYH�D�SXEOLF�DXWKRULW\�PRUH�SRZHU�

WKDQ�LW�OHJLWLPDWHO\�SRVVHVVHV���2QFH�DJDLQ��WKH�SULQFLSOH�RI�XOWUD�YLUHV�PXVW�SUHYDLO�ZKHQ�LW�

FRPHV� LQWR� FRQIOLFW� ZLWK� WKH� RUGLQDU\� UXOHV� RI� ODZ�� � 7KH� LQVWLWXWLRQDO� VDIHJXDUGV� RI� WKH�

LQGHSHQGHQFH�RI�WKH�MXGLFLDU\�GR�QRW�EHORQJ�WR�WKH�MXGLFLDO�RIILFHU�IRU�KLP�WR�VXUUHQGHU�DV�KH�

SOHDVHV�� WKH\�DUH� ULJKWV�ZKLFK�DUH�HPEHGGHG� LQ� WKH�FLWL]HQ� WR�SURWHFW�KLV�FRQVWLWXWLRQDOO\�

JXDUDQWHHG�ULJKWV�WR�WKH�UXOH�RI�ODZ��HTXDOLW\�EHIRUH�WKH�ODZ�DQG�IDLU�WULDO���,�GR�QRW�WKLQN�WKDW�

WKH�FRXUWV�FRXOG�DOORZ�WKH�FRQVHQW�RI�DQ�RIILFH�KROGHU�WR�DQ\�HURVLRQ�RI�WKH�FRQVWLWXWLRQDO�

VDIHJXDUGV�WR�KLV�LQGHSHQGHQFH�VKRXOG�EH�DOORZHG�WR�KDYH�JUHDWHU�HIIHFW�WKDQ�WKH�LQWHUHVW�

RI�WKH�SXEOLF�LQ�WKH�SUHVHUYDWLRQ�RI�WKHLU�ULJKWV�WR�D�IUHH�DQG�LQGHSHQGHQW�MXGLFLDO�V\VWHP���,Q�

WKH� FDVH� RI� 7HOOLV� 	� 2UV� Y� %RPED\� 0XQLFLSDO� &RUS� 	� 2UV� >����@� /5&� �&RQVW�� ����

&KDQGUDFKXG�&�-�� JRHV� HYHQ� IXUWKHU� EHFDXVH� KH� FRQFOXGHG� WKDW� HYHQ�ZKHUH� WKH� ULJKWV�

ZHUH�IRU�WKH�EHQHILW�RI�WKH�LQGLYLGXDO�KH�FRXOG�QRW�ZDLYH�WKHP��+H�VDLG�DW������

�³WKH�KLJK�SXUSRVH�ZKLFK� WKH�&RQVWLWXWLRQ�VHHNV� WR�DFKLHYH�E\� WKH�FRQIHUPHQW�RI�
IXQGDPHQWDO� ULJKWV� LV� QRW� RQO\� WR� EHQHILW� LQGLYLGXDOV� EXW� WR� VHFXUH� WKH� ODUJHU�
LQWHUHVWV�RI�WKH�FRPPXQLW\���1R�LQGLYLGXDO�FDQ�EDUWHU�DZD\�WKH�IUHHGRPV�FRQIHUUHG�
XSRQ� KLP� E\� WKH� &RQVWLWXWLRQ�´� 7KLV� ZRXOG� UHIHU� WR� DQ\� ULJKW� DV� WKH� FRQVWLWXWLRQ�
PDNHV� QR� GLVWLQFWLRQ� EHWZHHQ� IXQGDPHQWDO� ULJKWV� HQDFWHG� IRU� WKH� EHQHILW� RI� DQ�
LQGLYLGXDO� DQG� WKRVH� HQDFWHG� LQ� WKH� SXEOLF� LQWHUHVW� RU� RQ� WKH� JURXQGV� RI� SXEOLF�
SROLF\��7KH�DUJXPHQW�RQ�HVWRSSHO�DQG�ZDLYHU�PXVW�EH�UHMHFWHG�´�

6HYHUDQFH�

>��@� ,Q� GLVSRVLQJ� RI� WKH� ILQDO� LVVXH� DV� WR� ZKHWKHU� WKH� DSSRLQWPHQW� RI� WKH� 'LUHFWRU� RI� 3XEOLF�

3URVHFXWLRQV�ZDV�YDOLG�QRWZLWKVWDQGLQJ�WKH�XQFRQVWLWXWLRQDOLW\�RI�WKH�WHUP�RI���\HDUV�EHLQJ�

DJUHHG�WR�,�FDQ�GR�QR�EHWWHU�WKDQ�WR�FLWH�ZLWK�DSSURYDO�WKH�ZRUGV�RI�WKH�OHDUQHG�WULDO�MXGJH��

³,�DP�RI�WKH�RSLQLRQ�WKDW�WKDW�SDUW�RI�WKH�LQVWUXPHQW�RI�DSSRLQWPHQW�ZKLFK�UHIOHFWV�D�
ODZIXO�H[HUFLVH�RI�D�FRQVWLWXWLRQDO�SRZHU��WKDW�LV�WKH�DSSRLQWPHQW�E\�WKH�*RYHUQRU�
*HQHUDO� RQ� WKH�DGYLFH�RI� WKH� -XGLFLDO� DQG�/HJDO�6HUYLFHV�&RPPLVVLRQ�� FDQ�DQG�
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VKRXOG�EH� VHYHUHG� IURP� WKDW� SDUW� RI� WKH� LQVWUXPHQW�ZKLFK� UHIOHFWV� WKH�XOWUD�YLUHV�
H[HUFLVH�RI�D�SUHVXPHG�SRZHU��WKDW�LV��WKH�OLPLWDWLRQ�RI�WKH�WHUP�RI�DSSRLQWPHQW�IRU�
D�GXUDWLRQ�ZKLFK�IDOOV�VKRUW�RI�WKH�SUHVFULEHG�UHWLUHPHQW�DJH���,�ILQG�VXSSRUW�IRU�WKLV�
SURSRVLWLRQ� LQ� WKH� MXGJPHQW� RI� /RUG� *RII� RI� &KLHYHOH\� LQ� WKH� FDVH� RI�
&RPPLVVLRQHU� RI� 3ROLFH� Y� 'DYLV�� 3ULY\� &RXQFLO� $SSHDO� 1R���� RI� �����
�%DKDPDV�� ZKHUH�� ZKLOH� DGPLWWHGO\� DGGUHVVLQJ� WKH� TXHVWLRQ� RI� VHYHUDELOLW\� RI�
OHJLVODWLYH� SURYLVLRQV�� +LV� /RUGVKLS� PDGH� WKH� IROORZLQJ� VWDWHPHQW�� ZKLFK� ,� WKLQN�
HTXDOO\�DSSOLFDEOH�WR�WKH�TXHVWLRQ�EHIRUH�PH���7KH�/HDUQHG�/DZ�/RUG��LQ�DSSO\LQJ�
WKH�WHVW�RI�VXEVWDQWLDO�VHYHUDELOLW\��VDLG�³WKLV�WHVW�UHTXLUHV�WKDW�ZKHQ�WKH�&RXUW�PXVW�
PRGLI\� WKH� WH[W� LQ� RUGHU� WR� DFKLHYH� VHYHUDQFH� WKLV� FDQ� RQO\� EH� GRQH� CZKHQ� WKH�
&RXUW�LV�VDWLVILHG�WKDW�LW�LV�HIIHFWLQJ�QR�FKDQJH�LQ�WKH�VXEVWDQWLDO�SXUSRVH�DQG�HIIHFW�
RI�WKH�LPSXJQHG�SURYLVLRQ¶�´��7KH�VXEVWDQWLDO�SXUSRVH�RI�WKH�*RYHUQRU�*HQHUDO��RQ�
WKH�DGYLFH�RI�WKH�-XGLFLDO�DQG�/HJDO�6HUYLFHV�&RPPLVVLRQ��ZDV��LQ�P\�YLHZ��FOHDUO\�
WR�DSSRLQW�D�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV� IRU�*UHQDGD� LQ�DFFRUGDQFH�ZLWK� WKH�
SURYLVLRQV�RI�WKH�&RQVWLWXWLRQ���7KH�OLPLWDWLRQ�RI�WKH�WHUP�ZDV�PHUHO\�LQFLGHQWDO�´�

2UGHU�

>��@� ,�ZRXOG�WKHUHIRUH�GLVPLVV�WKH�DSSHDO�DQG�FRQILUP�WKH�GHFODUDWLRQV�RI�WKH�OHDUQHG�WULDO�-XGJH�

H[FHSW� IRU� WKH�RUGHU� WKDW�0U��+ROGLS�KROGV�RIILFH��ZKLFK�E\� WKH�FRQVHQW�RI� WKH�SDUWLHV�ZH�

DFFHSW� LV� QR� ORQJHU� DFFXUDWH� DV� KH� KDV� VLQFH� WKH� KHDULQJ� DW� ILUVW� LQVWDQFH� YROXQWDULO\�

UHOLQTXLVKHG� RIILFH� DQG� PRYHG� RQ� WR� RWKHU� SRVVLEO\� JUHHQHU� SDVWXUHV�� &RVWV� WR� WKH�

UHVSRQGHQW�ILW�IRU�WZR�FRXQVHO��

�

�

'(11,6�%<521�
&KLHI�-XVWLFH�

�
�
�
�
�
,�FRQFXU�� � � � � � � 6$752+$1�6,1*+�
� � � � � � � � -XVWLFH�RI�$SSHDO�
�
�
�
�
�
,�FRQFXU�� � � � � � � $/%(57�5('+($'�
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