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This appeal relates to the amount of compensaticon payable for
the compulsory acguisition of an estate knoawn as Orange Hill Estate
gsituate in the Parish of Charlotte in the island of Saint Vincent.
It is an appeal against an awaprd of compensation in the sum of
ECS4.7 million with intercst therson at the rate of 5% per annum
from 1st May 198% to date of payment. The award was made by the
majority of a Board of Assessment appointed under the Act (the Land
hAoguisition Act Ho.22 of 1946 of Saint Vincent and the Srenadines
and amendments thereto) and was filed in the High Court on Bth
Hovember 1991, The Board compriscd Miss Justice Honica Joseph
{the Chairman), Hr. C. Ashton Piper {(the appellant’s noninea} and

Mr. Hertram E. Commissonyg [the respondent’s nominee]).

The Estate (the Orange Hill Estate) jc approximately 28 miles
(rom the capital city of Kingstown apd is situated on the slopes of

La Soufriere mountain at the crest of which is the crater of the
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"La Scufricre" volcano. The cstate measurcs 3118 acres more or
less in extent. It is a composite estate comprising five parcels
of land respectively known as {1} the Tourama Estate ({which
mcasures 531 acres more or less and includes the so-called lot No.
19} [2) the Watcrloo Estate {(which measures 770 acres more oo less
atnd was cultivated in bananas and on which there wasz a banana
hoxing plant) {3) the Rabaca or Rabacca Estate (which measursas 600
acres more or less and on which there isc a small airsteip) (4) the
Orange Hill Estate {(Which measures 716 acres nore o less and which
accommodated the agre-processing plant, tobacce barns, thae button
factory, the copra drying house and other amenities of the Estate)
and (%) the so-called lot Ho,1d4 (which measures 500 acres more or
less) .

The Estate was previously owned by Crange Hill Estates Limited
(the farmer owner) which was a private company owned by the Barnard
family. But ©on 25th February 1985%, the former owner sold the
Estate te the appellant for USSL.6 million [(ECS4.32 million).
Thereafter, the Estate was compulseorily acquired for a puoblic
purpose expressed to be "the provision of public housing and the
impravement of agricultural proaduction.” The compulsory
acguisition was accomplished by two publications of a declaration
to that eflect in tWwe ordinacy issues of the Gazette. The first
publication was on %th April 1935 and the seceond publication was on
I0th April 1585 whereupon the Estate wvested absclutely in the Crown

as provided by sectjon 3(3) of the Act.

Relying on a waluation by Mr. Summerville McGregor Cremona-—
Simmons {the appellant‘s wvaluer), the appellant clalmed

compensation im the sum of ECS$29,4%5,500.00 calculated as follows:

(1} Land {including road system) &
(a) ERabacca ...._,...c0... Fedaa--a /a0, 000
FB] Lot 14 e vt nennesmnannannns 6,050,000
[C) Waterloo ... iiiinrnnrnnnns 4,860,000
fd]  Orange HLILl ..coivnerivvnnaia. 2,710,000
[e] TOUYAMA & . v i an remnnsnncanannns 4,200,000
(f1 North of TOUFEMA . ..vvvuereenns 1,390,5

Tatal 22,200,500
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Discount for =s=ale as a

unum gquid = 40%F L. iaesei e 8,B80,200
Untth guid valUe ...uvvieannaennenn.. 13,320,300
(2] Trees and standing crops 9, 594, 360
{3} Bulldings
{ay' Residential .......... teeeesa. 1,435 000
(bl Industrial .........cc... +eaa 1,000,000
Tatal 2,435,000 2,435,000
{(4) HWaterworks .........c-x=- b4 e PP P 00, 000
(%) Water rights ... .. . ittt it iae i nnnnn 250, 00D
{6) FRabacca Mines .........ciiinnnrnmnnnn b 1,252,000
{7) BIrsStrip .- rvnnnnrrenn e P e bbb s e e s s 171,000
(B) Agro-industey Plant-eguipment ........ .. ... ... 350, 000
(9] Stock In SEOrerDOmM @ . v i smeres et s snnnnsmrmmrs mes 85,100
(10} Crops in Stock ... . cve it it i i i e e e nns . a4 ,240

{11} Damages sustained by virtuse of
contractual obligations

[a) Management contract .......... 56,000
(b} Purchasejfcontract ........... BRT, 000
Total 1,523,000 1,52%, 000
Total compensation ........ 249,495, 500

Having regard to the actual price paid by the appellant for
the Estate, the majority of the Board wade the award of 34,7
million - being the amount which the authorised officer offered the
appellant by way of compensation Eor the compulsory acguisition of

the Estate.

Aoccordingly, the questions which we are reguired to answer are
(1) the hasic rules which govern the assessment and awayd of
compensation for the compulsory acguisition of land in Saint
Vincent and the Grenadines (2] whether the actual price paid and
rezeived under the actual sale of the Estate by the former owner to
the appellant on 25th February 1985 constituted evidence of the
open market walue of the Estate at the relevant time (3) whether
the valuation by the appellant s valuer was realistic, reliable and
convincing to such an extent that it may be 2aid te have Ealsified
the actual price as evidence of the open market value of the Estate
at the relevant time and (4] whether the appsllant is entitled to

compengation  [or disturbance as a result of the compulsory



acquisition.
{1} The basic rulea
Secticn 19 of the Act provides that:

"Sulject to the provisiens of this Act, the following
rules shall apply to the assessment and award of
cumpensation by a Board for the compuleory acquisition of
land:

{a) the wvalue of the land shall, subject ag hereinafter
provided, be taken to be the amcunt which the land, 1if
said in the open market by a willing geller, might have
been expected to have realised at a date twelve manths
prior to the date of the s=second publication in the
Gazette of the declaration under section 3:

Fravided that this ruale shall not affeck the
assessment of compensation for any damage sustained by
the person interested by reason of severance, or by
reason of the acguisition injurisusly affecting his octher
propexty or his earnings, or for disturbance, or any
other matter not directly based on the value of the land;

(b} the special suitabjlity or adaptability of the land for
any purpose shall not be taken inko account if that
purpose is a purpose to which the land could be applied
only in pursuance of statutory powerz, or for which there
ig no market apart from the cpecial needs of a particular

purchaser or the requirements of any Government
depagtment ;
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Section 1% expresses or impliex that the assessment of
compensation for the compulsory acguisitioen of land is based on the
value of the land to the owner thereof. Section 19(a) expresses or
inplies that the components of the value of the lapd are (1) the
open market walue of the land {i.e. the amount which the land might
have been expected to have realised if sold in the open market by
a willing seller] at the prescribed date for valuation of the land
(2} the amount (if any) of the disturbance {i.e. the loss or damage
other than the open market wvalue of the land) suffered or sustain-
able by the owner of the land as a direct result of the compulsory
afguisition of the land and (1) in the case of the severance of the
land from land retained by the owner, the amount of the damage to
or depreciation or injurious atfection (if any) of the retained
land as a result of such severance or as a result of the use to

which the compulsorily acquired land will be put,

Section 19(a) of the Act provides that the open market value

to be ascertained i= the open market value of the land at a date
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twelve months prior to the date of the second publication in the
Gazette af the declaration of acqguisition of the lanpd. However,
section 6(1) of the Constitution of Saint Vincert and the
Grenadines provides that:
"Wo property of any description shall be compulsorily taken
possession of, and no interest in or right over properfy of
any description shall ke cosmpulservily acquired, except for a
public purpose and except where provision is made by a law

applicable to that taking of possession or acquisition far the
payment, within a reasonable time, of adeguate compensation.®

The probabilities are that the landewner whose land has been
campulacrily acguired will be denied his constitutional right to
adeguate compensation if, as regquired by section 15{a) of the Ack,
the open markect walue of the land is deemed to be the value at a
date twelve months priee to the date of the second publication of
the declaration of acguisition. For this reason, seckion 19(a} of
the Act is inconsistent with section 6(1) of the Constitution and
would have been constitutionally invalid but for paragraph 2{1) of
the Transitional Provisions contained in Schedule 2 of the Saint
Vincent Constitution Qrder 1979 Ho. 216, Paragraph 2([1) provides
that:

"The existing laws shall, as from the commencement of the

Cunstitqtion, bg . coystrued with . such medifications,

adaptations, gualifications and gxceptlons as may bg NecessSaAry

to bring them into conformity with the Constitution and the

Supreme Court Orderc.™

We must therefore obey the command in pavagraph 2{1) of the
Transitional Provisicons and construe section 19(a) of the Act so as
to bring it into ¢onformity with section 6{1) of the Constitution.
This means that the words "at a date twelye months prior to the
date of the second publication in the Gazette of the declaration
under section I" appearing in section 1%{a) of the Act must he

construed to mean "at the date of the compulsory acguisition®,

S5ince no guestion of severance arises in this case, we are
here concerned only with the open market value of the Estate and

with disturbance (if any) as a result of the compulsory
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ajuisition. Wa are therefore reguired to ascertain the open
market walue of the Estate on 30th April 1985 (the date of the
compulsery acguisition) or the market wvaluse of the Estate to the
appellant who was the owner on that date and to assess the lozss [if
any] suffered or sustainable by the appellant by reason of
disturbance. The market wvalue so ascertained and the loss by
disturhance together constitute the walue of the land to the
appellant and the basis of the compensation to which the appellant

is cntitled.

{2) The astual price

The crucial question for determination in this appeal is
whether the actual price of USSL.6 million which the appellant patd
the former owner for the Estate on 25th February 1%85 constitutes
evidence (if not the hest evidence] of the market walue of the

Estate at the prescribed or relevant time (30th April 1%8R}.

In ¥yricharla Harayana Gajapatiraju v The Revepus Diviaiopal)
Officer, ¥Vizapatam {1939) &.C. 102, ford Romer (delivering the
opinion of the Privy Council) said at 312 & 313

"There is not in general any market for land in the sense
in which one speaks of a market for shares or a market for
sugar or any like commodity. The value of any such article at
any particular time can readily ke ascertained by the prices
being obtained for similar articles in the market. In the
case of land, its wvalue in general can also be measured by a
consideration of the prices that have been obtained in the
past for land of similar guality and in similar pesitions, and
this is what must be meant in general by ‘the market value’ in
£.23. But scometimes it happens that the land to be valued
possesces some unusual, and it may be, unlque features, as
tegards its position or its potentialities. In such a case
the arbitrator in determining its value will have no market
value to guide him, and he will have to ascertain as best he
may from the material=z before him, what a willing vendor might
reasonably expect to obtain from a willing purchasey, for the
land in that particular position and with thase particular
potentialities.™

In Kelwood Unita Ltd v Main Reoads Comr.{1579) A.C. 246 whare
there was evidence of an actual sale of north land which was
adjacent to a compulsorily acqguived strip of land, Lord Fussell

{delivering the oapinion of the Privy Council) sald at 423:

"David Jones Ltd. in June 19&& bought the 25 acres of nerth
lanpd for an average price of approximately 540,000 an acre.
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This purchase appears to their Lordships £9 be a highly
relevant piece of evidence for the evaluation of compensation
in this case when it is considered in the context of the
acsumed findings of fact already mentioned."

Later Lord Russell said (at p.426):

"How it is plain that in assessing valuwes [or the purpose

of compensation for resumption on computlsory acgulisition a

tribupa) is not reguired te close its mind to transactions

subsegquent te the date of resumpticon: they may well he
relevant oar of assistance to a greater or lesser degree, and
in the instant casze the figure paid by David Jones Ltd. was
the anly figures available at the date of assessment of the
value of adjacent land to a parson wishing te develop the land

Eor its ‘highest and best use.’ Why then did the Land appeal

Court reject any consideration of this transaction in their

evaluation?"

These two decisions of the Privy Council confirm the principle
that the open market value of compulscrily acguired land may be
measured by reference to actual prices paid or obtained for
comparable land where those prices were paid or obtained a
reasonable time before, during or a reasonable time after the
campulanry acguisition. Analagous to that principle and operating
a fortiori is the principle (for which no authority should be
necessary] that the opan market value of compulsorily acquired land
may be measured by referance to the actual price paid or obtained
for that land itself when that price was paid or obtained a
reasanable time before, during or a reasonable time after the
compulsory acgulsition. S5uch actual price is generally presumed to
be the open market walue of the land with a2ll its "unusual, and it
may he, unigie features, as regards its position or its
potentialities". It i3 only when there is ne such actual price or
ne such "market wvalue to guide"™ the arkitrator that it becomes
necessary te resort to a hypothetical or notional sale and
thereupon to invoke prices paid or obtained for comparable land and
other ways and means of ascertaining the market walue of the

compulsorily acqguired land at such a hypothetical or notional sale.

In fact, counsel for the appellant virtually =so conceded when he
submitted as follows:

"If the Conveyance of the 21st February 1985 was the
completion of a sale by a willing seller (which iz denied)
then it would be valuable and even compelling evidence of the
open market value of the estates at the relevant date. ©On the
other hand if the trapsaction was not a sale on the open
market by a willing seller {which is Windward’s contentien) it
canngt in all lagic constitute any probkative value as to the
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gpen marcket value of the lanpd.™

The appellant has therefore sought to dismiss the actoal =zale
=f the Estate by the [ormer owner to the appellant and the actual
price paid or obtained at that actual sale and has seought te do eo
on the ground that the actual =ale was not a sale in the opeh
market by a willing seller. The rule underlying counsel’s
submission is that an actual price paid or obhtained under an astyal
sale of compulsorily acquired land or of comparable land cannoct be
relied upen as evidence of the open market wvalue of the
compulsorily acquired land wunless the actual =sale is fully
investigated and it ic proved that the actual sale was a sale in
the open market by a willing seller, If any such rigid rule
exists, it would apply not only to the actual sale of the Eztate by
the former owner to the appellant and to the actual price paid or
cktained therecunder but also to the various sales and to the
alleged camparable prices upon which the appellant and its valuer
have so heavily relied to prove the open market wvalue of the

Eztate.

Significantly, no such rigid rule has been ipdicated either in
¥yricherla‘s Case or in Melwsoad Units” Case. In the latter case,
Lord Russel} merely postulated "an arm’'s length sale" when he said
[at p. 4237112

"But taking for example the resumed land there does naot
soem any Justification for ignoring a value of the immediately
adjacant noerth land at an arm’s length sale in June 1966 of
well owver 531,000 per acre above inflated residential use

value and deciding wpon a comparakle figure only nine months
carlier of about %1,000 per acre."

It is my opinion that expediency demands that an actual =ale
of compulsorily acguired land or of land comparable therewith
should be presumed to be a sale in the open market by a willing
seller and that the onus should be con the person who asserts
otherwise to rebut that presumption. The onus was therefore on
the appellant to prove that the sale to the appellant was not a

sale in the open market by a willing seller.
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The appellant alleged that the former owner was not a willing

seller bacause the former owner was forced to sell the Estate ag a

result of financial pressures. Aococording to The Concise oxfard

Dictionary {(Seventh Editiocn), "willing" meanhs "disposed to consent

or undertake {(to do....)". The guesticns therefore arise as to

wuhether the [ormer owner consented to the saje of the Estate and as

to whether the financial pressures inclined or diginclined the

former owner to conzent to the sale.

In Inland Ravanue Commisaiconears v Clay and Buchepnan (1514} 2
466, Cozens-Hardy M.R. said {at 473):

"1 am disposed to think that a willing seller is a person
who is a Eree agent and cannot be reguired by wvirtuwe of
cotpulsory powers to sell:, and that Mrs. Buchanan was &
willing seller when, in 1910, she voluntarily agreed to acgept
10001 .,"

Swinfen Eady L.J. saild [at 476):

"A sale by a willing seller is distinguished from a sale
which is made by reason of compulsory powers, where the vendor
Erequently obtains an addition to the price by reason of being
under compulsion to sell. It does not mean a sale by a person
willing to sell his property without reserve for any price he
can obtain, Mrs. Buchanan was a willing seller when she
accepted 10001. The fact that she was persuaded or induced to
agree voluntarily to sell at that price did not make her any
the 1lesg a3 willing seller. Thare was no evideance of any
compulsion; there Was friendly bargaining, some discussion,
gome higgling about price, amd then an agreement come to.
This iz the normal course of most private contract sales. She
was non2 the lesa a willing seller because =she had not
previcusly put the preoperty into the hands of an agent [or
gsale. She was willing te sell at a price, she wac cffered a
price, less than the maximum which the intending purchasers
were willing to give, and she took it.®

Pickford L.J. said [at 478):

&,

".... I think a willing seller means one who is prepared to
sell, provided a fair price is obtained under all the
circumstances of the cage. [ do not think it means only a
saller who is prepared to sell at any price and on any tecms,
and who is actually at the time wishing to sell. In other
words, I do not think it means an anxious seller."

According to Halsbury'sa Laws of Englend (Fourth Edition) veol.
paragraph 287:

"Eilling seller’ does not mean a person willing to sell
Without reserve for any price that he can obtain, but one who
is willing teo zell, making the mest in the circumsatances of
his property; what is the most, in the circumstances, which
he can make of his property cannct be determined without
censideration of the circumstances and, in particular, cannot
be ascertaiped while exciudipg the known wants of a probable
purchazer . "
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The Chairman of the Board of Assessment (speaking on behalf of
the majority of the Board) stated:

"It seems to me that there was not that desperation on the
part of the former owners to part with ovange Hill Estates.®

Coptinuing to express the findipgs of Lhe majority »ofF the
Beard, the Chairman said:

"It seens that the former ownera were willing sellsars in
all the ¢ircumstances of the case, Those circumstances being,
according to Martin Barnard, that the stresses of carrying the
estate were epormous: the coconut mite had started to bite
and the banks were reluctant to cash their chegues. There was
difficulty in ebtaining funds to pay their workers.

The evidence, again from Martin Barpard, was that the
negatiations wvacillated wbackwards and forwards, and Mr.
Simmons said that a sale of property takes sowme time - thrae
months, =ix months to conclude. So there was a ‘higgling”® a
pargaining and an agreed price wags arrived at. It did not
seem to be a grastion where the claimants caid to the former
owners ‘thie is the price I am prepared to pay. Take it or
leave it’, There was a negotiated price handled by attarneys,
wht, presumably, looked after the interests of their
respective clients.

I think this is what Pickford L.J. meant when he sajd that
a willing seller means one who is preparsd te sell, provided
a fair price is obtained under all the circumstances of the
case. [(My emphasis)."

Accordingly, the majority of the Board decided that the former
owher was a willing seller. The majority evidently considered that
the financial difficulties of an owper of land generate an
inclination (rather than a disinglinmation) to consent to the sale
ol the Jland and that active participatien in negotiations was

evidence of willingness to sell.

The willingness of a seller to sell his land and tha state of
mind {the inclination to consent to the sale, the desire to sell
and the voluntariness of the sale) which such willingness imports
are guestions of fact and inferences from facts. To the extent to
which the PBoard’s decizion was based on the credibility of
witnesges, judicial prudence dictates that we should respect it.
To the extent to which the deci=ion was the result of inferences,
the inferences were not induced by errors of law and the inferepnces
were not unreasonable, unjustifiabkle or unsupportable.  For these
reasons, [ would affirm the Beard's decision that the former owner

was a willing seller.
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The appellant also alleged that the sale by the former owner
to the appellant was not a sale in the open markeh. oOn this point,
referepce was also made to I.R.C. v Clay and Buchanan. There,
Cozens-Hardy M.R. sald {at pages 471 & 473):

“ropen market’ includes a sale by auction, but it is not
canfined to that. It would include property publicly
anpounced in the usual way by insertion in the lists of house
agents. But it does not pecescarily involve the idea of a
zale without reserve '

Swinfen Eady L.J. said {at p 475):

"4 value, ascertained by reference to the amount obtainable
in an open market, shows an intention to include every
possible purchaser. The market is to be the open market, as
distipguished from ap offer to a limited class only, such as
the members of the family. The mavket is not necessarily an
auction sale. The sectisn means such ameunt as the land might
be expected to vealize if offered under conditions enabling
every person desirous of purchasing to come in and make an
affer, and if proper steps were taken to advertise the
property and let all likely purchasers know that the land is
in the market for sale.™

Pickford L.J. said {(at p &34):

"I think that *sold in the open market’ means sold in such
a way that any one wishing to purchase was ahle to da so,
2.9., by auction or by putting the house inte the hands of an
agent to sell, ......"

In Priestman Collieries Ld v Wortharn District Paluaticn Board
(1950)] 2 K.B. 3198 at 407, Morris J. said:

"It was further contended that the phrase *fopen market”
pre-supposed and contemplated a market ip which & seller could
expect to receive the highest unlimited price which resulted
Erom the free competition of all potential buyers.

In the opinion of the gourt, the phrase ‘open market® in
5.13, sub-s5.4 of the pct does not contemplate a purely
hypothetical market which is to be regarded as exenpt from any
restrictions imposzed by law. The section does not postulate
canditione wholly diverced from veality. The directed inguiry
in effect is: *what would the sale of the unit have realized
fon January 1, 1547?' In pursuing that inguiry it must be
aszumed that on that date the seller was willing to sell and
that the buyer was willing to buy; any notion of a compulsory
sale must be ignored. The saller must be deemed to have done
as well as a willing seller weould reasonably have been
expected to do on January 1, 19247. But that does not mean
that he should be regarded as a person not bound by the law.
1t must be assumed that he would deal on the market on January
1. 1947, subiject te the law of the land. Any restriction or
limitation imposed on him by law or imposed on a willing buyer
must he recognized and taken into account. The sale to ke
regacded for the purpeses of &.13, sub-5.4 mugt be a noticonal
one, but a notional sale in the market in which and subject to
the conditions wndar which willing buyers and sellers could
legitimately have operated on January 1, 1947. It is enjoined
by 5.13, sub-s5 % that regard should be had fto all relevant
circumstances’'. Wwhat is contemplated, therefore, 1s a sale
that might hawve taken place in the actwal market on the
prescribed date - rebpus siec stantibus.?
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These judicial dicta indicate that in reference to land, the
term "sale in the open market® is a relative term - relative to the
cliroumstances of the sale and the market. Those circumstances
in=lude the location, esize and apparent wvalue of the land, the
legal restrict-ions imposed on the purchase of the land and the
range of potential buyers., A sale is a sale in the open market if
in theose circumstances, there was approprlate apd sufficient
publication af the proposed sale and the ocwner evinced an intention
tn sell and in fact =zo0ld the lanmd at the hest price obtainable

therefor at the time of the =ale.

The circunstances of the sale of and market for the Estabte was

described by the Chairman of the Board in these words:

"I am of the view that I should not import wholesale from
English authorities, the oriteria for determining open mavket,
but rather that I should keep in nind the lecal situation, and
adapt the principles from the English authorities to the
gsituation im the St.Vincent and the Grenadines community,
bearing in mind that persons in this community would not
neceszarily follow the procedure of more sophisticated
commanities like the {United Kingdom when properties are
offered for =ale on the open market.

*Advertise’ means to make known generally, and is not
canfimed to advertisement in a newspaper, but includes any
mode which brings something to the attentlieon of members of the
public. To horvow Cozens-Hardy M.R.'s words, 'L can see no
ground For exgluding from consideratjion’ the lecal situation,
where a matter gan be wa)l Rpown without it ever appearing in
a newspaper. This iz the reality of the situation which
cannet and should not be ignored.

1 =hall now locok at the evidence led on behalf of the
authorised officer to see whether this sale can be regarded as
an open market sale.

Hugh Stewart said that he was aware that Orange Hill Estate
was for sale before 1984, 1933, 1982 but it was beyond his
reach. Was he of a particular category of persons having
special knowWledge of the availability for =ale of Orange Hill
Eztates? I think not.

Between 1%77 and 1%81 he was Fruit Quality Officer with
Geasgt International, working in the Windward Islands. Between
1981 and 1985 when he left Geeat he became a full time farmer.
fo axs a farmer he became aware that the estate was for cale.

Under cross-sxamination ancther farmer, Julian Boyea sald
he knew from abeut fMarch, April 19844 that the Parnards
wanted to sell the whole estate. From Martim Barnard, witness
for the claimant under cross—examination came this answer:
*They found us’, in reply to the guestion "How dld you find a
purchaser eventuoally?r.

This answer, in my view, indicates clearly that any person
desiraus of purchasing could make an offer, and satisfies the
test in the case of Inland Ravanus commiaslonsra v clay
{supra.] I am satisfi=d that the sale of Orange Hill Estates
was on the open market.

Further, there is a suggestion coming from Martin Barnard
under cross-examination that although the claimants are a
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Vincentian Company, the ‘true’ purchasers are from outside.
Here is the evidence:

Q. Were you relleved that the place was sold ocutside?

A. I would =ay a tixture of both....

I would interpret this to mean that he was saying that
pargens from outside had purchased the property.

It seems therefore that the knowledge that the estate wag
for sale went beyond the shores of St.¥Vincent to a benevolent
arganisation in DenmarkX known as Faelleseje, as the evidence
af the zlaimants is that that organisation lent them money to
purchase the estats,

I infer frow this hit of evidence that negeotiations between
Faelleseje and the ¢laimants muet have taken place wel] in
advance of the purchase, because the claimants would have had
to know where the funding was coming from o purchase the
estate.

This opinion seems to be supported by the evidence of
Martin Barnard who said that the negotiations wvacillated
backwards and forwards.

To support what I have said above, I advert to Counsel for
Claimants® eopening address when he said:

*indead for some time pricr te 1985 when this
estate was purchased, it was made known to the then
present Geverrnment and the past Goverament, that
the owners were in financial difficulties and
wanted to sell even though they have had the estate
for so long inm thelr family, they did not want o
part with it.* '

o Members of two governments knew that the former owners
wanted to sell, and on 15th Januwary 1985, a btypewritten letter
was addressed to Mr. Cyril Barnard, Governing Director of the
former owners, informing him of Government's interest. It
follows that, in addition te peoliticians beth past and
present, members of the <ivil service who served thoae
govermments would also have had that informaticon. Would not
this go towards establishing that the market knew of the sale
of the property acquired.?

This Xnowledge by a cross sectien of the community,
tarmers, politicians and clvil servants would result in the
sale being effectively advertised In the Vincentian community
without any need for formal advertizement in a newspaper or
the use of brokers or agents. Again, in the context of this
community, the answWer to the guestlon posed egarlier as to
whether the conditions of open markebt existed could only be an
affirmative one.

Using my jury knowledge of the community, this information
by the cross section of the community referred to above would
not have been kept ‘locked ip their breastss, but would have
spread throughout the community and would have kheen "the talk*
of the community for weeks until some other interesting topic
surfaced.™

Having regard te the circumstances described by the Chairman,
the majority of the Board concluded that the sale of the Estate by
the former owner to the appellant on the 25th Febyuary 1585 for the
actual price of U.5.%1.6 million was a sale in the open market by
a willing seller. I agree with that conclusion. Having regard to
the circum-stances of the Estate, the sale and the market, there
was sufficlent evidence teo indicate that all peraons who were

willing and able te purchase the Estate knew that the Estate was in

the market f£or sale.
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A person who decides to sell his property as a means of
solving his financial problems would generally ensure that he gots
the best price for the property. The evidence is that the former
ocwner negotiated towards that end. In wmy opinion, the actual
price of U351.5 million constitutes evidence (if not the best
evidence} of the open market value of the Estate at the prescribed
or relevant date {(30th April 1985) unless it can be shown that that
actyal price was falsified or dis-credited by the valuation of the

appellant’s valuer.

(3} The Valuation by Cremona-Simwona (The appellant's valuer)
There is a difference of EC5%25.175 millicn between the actual
price of US$1i.6 million fECS4.32 million) paid by the appellant [ar
the Estate and the hypothetical or notienal market price of
EC%29.495 million =tated in the wvaluation by the appellant’s
wvaluer, The difference is so great and so incredible that either
the actual price is false or the valuation i3z misconceived., Since
the appellant and 1ts counsel insist that the actual price i=s
genuine, the dJdifference invites critical exam-ination of the

valuation., This I will now attewmpt to do.

Firstly, +the appellant’s wvaluer walued the Estate as six
separate and distinct properties. As authority for so deoing, a
neutral statement in Elleamara (BEarl] v Inland Rayvanus
Commiagsionara (1913) 2 K.B. 735 wae relied on. There, Sankey J
said [at p 740):

"I canh readily conceive cases in which a sale of the whole
property in one 1ot would realize the true market price, but
I can equally ilmagine cases in which it would not. Here the
referee held that because the property was of a miscellaneous
character and net lying in a ring fence the price paid by the
single purchaser was not the true wvalue. I think he was
entitled so te held, and that the contentlon as o
misdirection fajils."

Applying Sankey J's dictum e the circumstances of the Estate,
the Chairman of the Board of hssesz=ment (speaking on behalf cf the
majority of the Beard) said:

"The history of this acguired property, coming from Martin

Rarnard, was that in 1907 the former owners acguired five

estates which were amalgamated inte one company, Crange Hill

Estates Limited. All the estates were operated az one unit,
and they were sold as ope unit to the claimants,
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The agguired propecty was not of a wmiscellaneous character.
The areas of the estates are contiguous. The crops are
similar, namely, bananhas, <oconuts, fruit treea, and the
eztate was admin-istered 25 an integrated whole.

The banana boxing shed was on one estate but agre industry
factories were on one estate and were fed by produce Erom the
other estates (Eerrl of Ellsmara Casa).

&5 1 understand the claimants claim, the arguments were
that the estates could have been sold separvately and therefore
the prices at which they should be assessed by the Board
should be the prices obtainable for the =ix separate estatea.

With regard to this limb, there is no evidence that, at the
relevant time, there was a market For the sale of five or s5ix

separate estates of the sizes glven earlier. Indeed, the
evidence points te the contrary: that "plantation type"
farming was on the decline. M. Hadley succeeded in

cenvincing his family to 521l scome of the land at Unlon Estate
and Mt.William Estate and between May and December sold filve
hundred acres in parcels ranging from five to ten acres with
one twenty acre parcel.

Hugh Steward said that people have moved away from
plantation type agriculture.

The second limk of the argument was that the estates could
have been parcelled cut in small lots in the same way Victor
Hadley said he parcelled and sold portions of Unign Estate and
Mt.William Estate.

In any event, Martin Barnard’s evidenoe was:

fBut T would say this that there were other avenues
which were open to us. There was, for example, selling
land at high prices, which we had observed had taken
place in St.Vincent with friends of ours and bBusiness
acguaintances and so on. In which case you kept yourself
the heart of the estate, if I could put it that way, and
yeu eould preobably have come out of it a wvery wealthy
man. It would, however, have taken a long time, and yocu
must appreciate the age of my father, and he was not
prepared to wait any longer. We could only assume that
what had happened cor cother people’s experiences would
have heen our experience also. We had done and I had
been involved to a limited extent in looking at the sale
of lands of cther estates in St.Vincent. Sewveral of them
had been cut up and sold at yeasopably high prices. If
cne locked at it on paper it would have been difficult
for you to have convinced me, I would nobt have come out
of it a very wealthy man. But as I say it would have
taken time. It is difficult to say, it depends so much
en how many fellows in England had money they were
prepared to invest in S5t.Vincent.’ .

It seems to me that what Martin Barpard was saying is that
at the time of the sale to the claimants there was no market
for the number of lots that would be obtainakle from the large
area of the land owned by the former owners.

It iz to be kept in mind that the land scld by Mr. Hadley
is south of the Rabacca River angd that according te Hagh
Steward's evidence, which I accept, the bigygest constraint te
accessibility to Orange Hill Estate i= the Rabacca Dry River,
the behavicural pattern of which 1 have referred to earlier.

H dovbt many persons would have kought lots, but to sell
a sizeakle number of the lots, the former owners would have
had to wait and that they wers not prepared to do, or I should
say, the governing director was not prepared to do.

The principle in the Barl of Bllamaras case [(above)] is that
if an owner =ells in such cirvecumstance the price he cohtains
may not be the bost poassible abtainakle, but the case also
establishes that what is the best possible price is mainly a
guestion <f fact.

Te determine this, the factual position at the time of the
sale to the clalmants must be examined.

At the time of the sale of the property there was no market
in that area of the island, that is, north of the Rabacca
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River, for the numker of lots that would be avalilable for sale
from the several estates.

There were pecple in the area who were eager for land in
small lots but they did not have ready cash and payment for
the land would have had to be by instalments over a perlod of

time. Martin Barnard considered that no reliance could be
placed on Vincentians living abroad investing thelr savings in
St.Vincent,

At the time of the sale te the claimants the factual
situation just ocutlined was such that the former owners were
cffered and accepted the best possible price obtainable - that
of sale ag a single unjit with all the trees, crops, buildings
and erections, sand and stone thereon.®
Hr. Piper expressed a different opinion. He said:

"The evidenze hefore us shows ¢learly that there was a
limited market for large estates in St.Vincepnt due o
financial donstraints and that smaller parcels of lang would
be more casily sold than such a large estate as the acguired
property. ‘Theorefore, to my mind, applying the principle laid
dewn ip the E)llesmers Cace, (f their sale as five separate
gskates would have fetched better prices than sale as a ynum
giid, then that is how they should be valued, But the polint
which is made here is that each of the estates although
contiguous had a separate and distinct identity; there is no
evidence that their operation and management as one estate
over the years extinguished that gseparate identity, and
therefore I am of the view that each cvould have been offered

for sale as an individual estate and not necessarily as a unum
giid as they were."

Mr. Piper*s dissenting opinion wight have prevailed if there
were suEficient indications that the five or gik parcels of land
could have been sold separately on the 30th April 1985% or on the
25th February 1985 at prices approximating to those stated in the
valuaticn by the appellant's wvaluar. In that event, the former
owner could have sold lot Ho.l4, Waterloo or Tourama or any two of
the five or =iz parcels at a price higher than that at which the
former owner sold the Estate in its entirety. Why, then, 4id the
former owncr elect to sell the Estate as a unum quid to & single
purchaser for USs).é million (E.C.54.32 million) 1§ he could have
sold the five or six parcels of the Estate to five or six different
purchasers at an aggregate price of E.C.529,972,500.00 shown as
items 1! to 10 in ithe valwation of the appallant®s valuer? The
answer is supplied by Martin Barnard who testified in effect that
it would take some time to sell the parcels as ceparate unlts.
This was another way of saying that the Estate could not have heen
sold as separate parcels on the 3J0th April 1585 or on the 25th

february 1985. In those circumstances, there could be no
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justification for valulng the parcels separvately. Thig ls a casge
where the sale of the Estate as a ogpum guid was more likely to
realise an immediate higher price than separate sales of the five
or six parcels and where separate valuations of the several parcels

were wholly ipappropriate.

Secondly, the appellant’s valuer purperted to ascertain the
market wvalue of the Estate by reference to the prices paid for 14
pleces of land a few miles away from the Estate. The 14 pieces
measured from 3,809 sguare feet to 10 acres more of less in extent
and were sold between 30th September 1982 and 18th October 1285 at
prices ranging from 33,993, 00 per agre o 30 cents per sguare foot.
Six of these pieces were dismemberments of the Mt. William Estate
and the Union Estate formerly belonging to Hadley Enterprises Ltd
and were sold at prices ranging from 56,000.00 fo $15,000.00 per

acre.,

The merchantability of a let of land measuring 2,309 sguare
teet or ten acres or less cannot rightly be compaved with the
merchantabllity of a <omplex Estate measuring 3,118 acres,
particularly when the ewvidence is that there iz a rapidly
diminishing demand for large Estates in Saint Vincent. The 14
pieces of land by reference to which the appellant’s valuer valued
the Eatate were therefore not lands comparakle with the Estate.
Accordingly, the appellant’s valuer erred when he valued the Estate
by reference bto the irrelevant prices paid for those 14 pleces of
land. The result of the error was an erronesus total value of
E.C.%22,200,500.00 which could not rationally be rectified by the

appellant's valuer’s arbitrary 40% discount.

Thirdly, the appellant’s valuer valued the improvements to the
Egtate as independent units instead of wvaluing the composite Estate
and for thi= purpose wvaluing the improvements {the trees and
standing creops, the residential and industrial buildings and the

airstrip] as appurtenances of and in relation to the Estate and teo



18
the relative extent to which those improvements enhanced the value
of the Estate. He valued those improvements thecretically and pot
practically. lc pased the value of the trees and standinhg crops on
the sgcheduled prices fixed by the Agricultural Department of
Government for loss of crops and thereby arrived at a total value
of E-C.59,594,B880.00. He valued the residential and industelal
buildings on the basis of their sizes and appsarances anpd by
comparison with buildings of that guality elsewhere and therehy
arrived at a total wvalue of E.C.52,4315,000.00. And conktrary to
section 19(k} of the Act, he valued the airetrip at E.C.5171,000.00
as a result of capitalising an alleged rental from the Saint
Vincent Bamana Growers Association of %1000 per month with interest

at seven per centum per annum.

Hith respect to the trees and crops, the appellant's wvaluer
might have asked hinmself whether a prospective purchaser in the
opcn market would pay a sum of money for a plantation merely
becouse the vajlus of the trees and cpops of the plantation has bheen
officially fiwed at that sum. The answer is that normally, the
purchaser would he concerpnad o kpow the net ipcome [(if  any)
derived or derivable from these trees and crops and whether and why
the plantation has operated at a loss. Accordingly, any valuation
of the plantation made by referende to the official value of the
treez and crops and witheout taking into account the profit or loss

therefrom should be rejacted as being wholly uwnrealistic.

Further, the fallacy of the independent valuations of the
improvements (particularly the buildings and the airstrip) is the
assumptiogn  that these improvements have open market wvalues
independent of the land of which they are appurtenances and that
those wvalues are the same irvespective of the sltuation, nature,
guality and ambience of the land to which they are attached. The
appellant’'s valuer therefore erred in valuing these improvements or
appurtenances ih isoclatjion. His duty was to accertain what the

Estate {with all its improvements, appurtenances and advantages)
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wolld have fetched in the open market having regard to the

disadvantages for which the advantages compensate.

Fourthly, the appellant’s valuer valued the sop-talled Rabacca
mines (stone, aggregate, sand and grawvel} at E.C.51,252,000.00.
This he did by capitalising net profits in perpetuity with interest
at six per cemt. He estimated the net profits at E.C.575,124.00
Fer annum without the benefit of records of income and gave this
unsatizfactory explanation:

"I figured there was a value even though the owner may not
have been collecting all the money, but if he put in

Management, he would have its benefit to hiwm. 50 in all
fairness, I thought I should plek it up.™

The appellant's wvaluer insisted that he valued the Rabacca
mines on the basis of its actual [(as distinct from ite potential)
use. But all indications are that he did not walue the mines by
reference to their actual use but purperted to value the mines by
refaerence to thelr poten-tiality or potential use by the appellant.
This is evident from his own testimony. When asked under cross-
examination whether he was attempting to measure the value of the
possibhilities, he replied as follows:

"Wot in all cases, this one here Rabacca mines is actually
in use with that potentiality. It has materlallsed from the
evidence I heard my collcague gave here, Mr. Glen Stewart of
Stewart Engineering Ltd.

Mr. Barnard’s evidence was just to as=is=t this beoard, but
the property wasn‘t taken from Mr. Barnard, it was taken from
another owner. When Mr. Barnard spoke, he was speaking akout
existing wuse of his estate of their management. We are
speaking now of other peocple, a value to ancther person, not
to Barnard. We use Barpard as a guide sort of reference, but
when Wwe are ascessing for value to the owner, in this case it,
value to another owner whe had the skille and the money
capital to invest. I would think it is gquite different than
if you are dealing with an owner who has no capacity, no
capital entrepreneurship as against one who has, I think the
property was  taken away from the person who has  the
capabilities. "

In either case - whether the appellant’s valuey purported to
value the Rabacca mines by reference to the actual use or the
putential use thereof - he clearly edceeded his authority. He was
required to value the land Knewn as Rabacca wmines and the extent to

which the wvalue of the actual or peotential use of that land for the
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purpose of the mining buziness enhanced the value of the land, He
was not reguired to wvalue the wmining business or to estimate the
profite of the mining businmess as such. Admittedly, those profits
could be taken intoc account in the ascertainment of the value of
the use of the land known as Rabacca mines and the extent to which
that value enhanced the value of the land. But those prefits didg
not constitute a component of the value of the land. The
appellants wvaluer therefore erred when he capitalised the
estimated profits from the mining business and added those
capitalised profits to the wvalue of the land kmnown as Rabacoa

mines.

This type of error was ewxplained in at least two decisions of
the Privy Council., The first case is Fraser’'s Cass to which I have
already refecrred. There, Lord Buckmaster said {at pages 132 and
193] :

"The possibility of an added utility for any expropriated
property due ta existing possibilities of development is,
subject te limits to which thelir Lordshlips will refer, a right
and proper subject for oonsideration in ascertainimg the
compensation to be pald on expropriation. But in the method
which was adopted by Mr. St.Laurent for arriving at what he
regarded as the measure of this compensation he did not, in
their Leordships' opinien, fix, as he was bound to do, the
value of the immavable he was appeinted to determine, buk the
value of ancther thling which was altogether outszide hls
powers . "

The second case is Fastoral Financsn Association Limited v The
Hinister (1914} A.C.1083. There, Lord Moulton said {at pages 1088

and 10B9):

"That which the appellants were entitled to receive was
compensation net for the businessa proflts or savings which
they expected to make [rom the use of the land, but for the
value of the land to them. Mo doubt the suitabkility of the
land for the purpose of their special husiness affected the
valusa of the Jland toe them, and the prospective savinge and
additicnal profits which it could be shewn would probably
attend the wuse of the land in their business furnished
material for estimating what was the real value of the land to
them. But that is a very different thing from saylng that
they were entitled toc have the capitalized wvalue of these
gsavings and additienal profits added to the market value of
the lapd in estimating their compensation. They were only
entitled to have them taken lnte consideration sc far as they
might Eairly bhe said to increase the wvalue of the land.
Probably the most practical form in which the matter can be
put is that they were entitled to that which a prudent man in
their position would have been willing te give for the land
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sooner than fail to obtain it. Now it is evident that no man
would pay for land in addition to its market value the
capitalized value of the savings and additional profits which
he would hope to make by the use of it. Re would no doubt
reckon out these savings and additicnal profits as indicating
the elements of the value of the land to him, and they would
gquide him in arriving at the price which he would be willing
te pay for the land, but certainly if he were a business man

that price would not be saleulated by adding the capitalized
savings and additienal prafite ta the market wvalue.®

In the light of these authorities, the appellant's wvaluer
clearly ervred whepn he purported to value the land known as Rabacoa
mines by superimpozing on or incorporating in the value of the land
the capital-ised profits derived or derivable from the actual or
potential use of the mines for the purpose of the wining business.
He =hould have estim-ated the extent to which the wvalue of the
actial and potential use of the Rabacca mines enhanced the value of
the Estate. In evaluating the potentiality or potential use of
the mines, he should have valued it as anp unrealised potentiality.
In other words, he should have calcu-lated the wvalue of the
realised potentiality diminished by the cost of realigation and by
the walue of the degrees of possibility of realisation by the
appellant. Had ke adopted that approach, he would have valued the
Rakacca mines in a sum  appreciably less than the sum of

ECS1,2%2,000.00 which he caleculated.

Fifthly, the appeliant’s valuer valued the waterworks and the
water rights at 3500,000.00 and $250,000.00 respectively. He based
the wvalus of the waterworks on its alleged cost price less
depreciation and on its replacement value. He arrived at the value
of the water rights by a system of apportionment and deferment.
The Board of Assessment unani-meusly and rightly rejected the
valuation of the waterworks and water rights. Mr.Piper ([the
appellant’s nominee on the Board) said:

"Regarding the water works and water rights, the valuation
af which appears at page 12 Schedule 3, is a replacement value

Of 5500,000.00 for the former and $250,000.00 for the latter,

making & total of $750,000.00, but I do not think this should

b2 allowed because in the first place, the claimants have not

roinstated nor do they plan to reinstate their water works
elsewhera.

Alsoc, in any event, bath the water works and water righte
go towards the enhancement of the value of the buildings on
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the acguired property and would necessarlly have bean taken
into account in dealing with the claim under that heading. I
disallow that item but hope to be able to =ay something ahout
the water rights later under this heading.®

What Mr. Piper said later was in reference to the vesting of
the water rights in the farmer owner notwithstapnding the Central
Water anpd Sewerage Act No.6 of 1978 and the transfzer of those
rights to the appellant. He concluded as follows:

"I think therefore that the Parnayd’s right to the usey of
the body of water in the Rabacca River was transferred to the
elaimant in thelr sale of the watercourse of that river to
them and by wirtue of the Deed of Conveyance dated 25th
Fcbruary, 1385."

Fixthly, there is no indication that the appellant's valuer
c considered or teook into account the disadvantages of the Estate.
&n  apparent disadvantage 15 the ERabacca Dry River which was

described by the Chairman in those words:

"The Rabacca Dry River runs from the Soufriere mountain
through the Rabacca Estate to the sea. The course of this
river as it nears the estuary is uncertain and unstahle as it
perindically changes course. The estuary of the river is
approximately four hundred yards in width. It ls known as the
Dry River as it i= mainly dry. The river runs below the
surface of the river bed in layers of volcanic soil. However,
thiz situation can change at almost a moment’s notjce. There
iz no bridge over this river.

The Board witnessed this phenomensn the day of the visit
to Orange Hill Estates., The river bed was dry on the way to
Orange Hill but on the return journey there was a heavy flow
of water in the river bed, though not enough te prevent the

. passage of vehicles.

The evidence i= that when the water table rises, the river
floeds, and persons remain on whichever side they happen to be
until the river subsides,..........."

The Chairman also said:

"It is to be kept in mind that the land sold by Mr. Hadley
is gouth of the Rabacca River and that according teo Hugh
Etewart s evidence, which I accepk, the biggest constraint to

accessibility to Orange Hill Estate is the Rabacca Dry River,
the hehavourial pattern of which I have referred to earlier.”

The Rabacca Dry River, the nature of the access to the Estate,
the proximity of the Estate to 2 Volcano which erupted violently in
1812, 1902 and 1875 and the fact that the cperation of the Estate
as a plantation in the hands of experienced farmers resulted in a

loss are [actors which a prospective purchaser would certainly take
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inte account in deciding what price to pay for the Estata
notwithstanding its many Faveurable intrinsic qualities anpd
features. The appellant®s valuer should have attempted to measure
the jmpact of those disadvantages on hils calculation of the values
of the wvarious advantages which tend to enhance the value of the

Estate,

For all of these reasens, I conclude that the valuation by the
appellant’s valuer was unrealistic, unreliable and unconvineing and
was rightly rejected by the majority of the Board of Assescment.
The result is that the best available evidence of the open market
value of the Estate on 3rd April 1985 was the actual price paid and
recejved under the actual sale of the Estate by the former owner to
the appellant on 25th February 1985.

Even if the better opinion is that the =ale by the former
awner to the appellant was not a2 sale in the open market by a
willing seller, the zale was nevertheless "an arm’s lenghth sale" by
a seller whose intimate and peculiar knowledge of the Estate and
empirical corporate wisdom gualified the seller to identify the
best price realisakle for the Estate in a sale in the open market
by a willing seller. There was a high degree of probability that
in view of the circumstances of the Former owner and its reason for
selling, the [ormer owner would not be content to sell the Estate
with all its attributes and sentimental walve for an amount
considerakbly less than its open market value. Indeed, it would be
monstrous to suggest that the former owner virtually donated the
Estate to a stranger by selling it to the latter for approximately
one seventh of its open market value. The dictates of roality and
commonsense should alwaye prevail in the exercise of determining
the outcome of a hypothetical sale in the open market. For this
reason alone, the actual price paid by the appellant under an
admittedly genuine sale must be adjudged to be better evidence of
the open market value of the Estate than the theoretical price
calculated in the grossly imperfect valuation by the appellant’s

valuer.
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(4} conpensation for disturbance

There can be doubt that the owner of compulsorily acquired
land is entitled to compensation for disturbance (if any). In the
context of compulsory acguisition of land, the word "disturbance™
iz a technical term which connotes the loss or damage [other than
the lass of the macket value of the land] suffered by the owner as
a direct result of the compulsory acguizsition. The loss or damage
muskt ke a natural cohnseguence of the compulsary acguisitien and
must not be too remote. The amount of the disturbance [(loss or
damage) is one of the three components of the wvalue of the
comprlsorily acguired lapd to the owner, This was explained in
Hughes v Doncaster Hekropolitan BC (1991) 1 A.E.R.295. There, Lord
Bridge [delivecring the judgment of the House of Lords) said (at p
301}

“Thus although compensation in respect of the market value
af land acguired and compensatian for disturbance must in
practice be separately assessed, the courts have conalstently
adhered to the principle, both before and after the present
rules were first introduced by the 1921% Ackt, that the two
elements are ingeparable parts of a single whele in that
togcther they make up ‘the wvalue of the land® to the owner,
which, uwnless he retaing eother land depreciated by severance
or injuricus affection, was the only compensation which the
1845 code awarded to him."

In the present case, the appellant claimed compensation for
disturbance under four heads namely (1} loss of rental of the
airstrip (2} loss of profits from the Rabacca mines {3) cest of
reglacing the waterworks and (4} cost of removing the appellantrs
equipment from the Estate. The Board of Assessment disallowed the
first head of =laim on the ground that no lease was proved, The
Board disallowed the second head on the ground that it was not
proved that at the time of the acguisition of the Estate, the
appellant was carrying on the husiness of selling sand or other
preducks from the Rabacca mines. With regard to the third head,
the Bepard sald:

"rhe claim for ¢ost of replacement would in a proper case
he allowed as an item for disturbance if the coat was actually
incurred and undertakern as the natural consegquence of the
acguisition. In this case, however, no such expenditure has
been incurred and in the circumstances thers has been ne loss
that falls within the ambit of disturbance. In any event, ho

detajls of the costs were given and Mr. Cremcona-Simmons was
very vague when cross-examined on this,™
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With regard to the fourth head, the Board said:

"Ole Mengel testified that after the estate was taken owver
he personally paid $16,000 for removing the eguipment from
ODrange Hill to Mt. Bentick and then to Richmond from where
they were shipped to 5t.Lucia. He said that the company in
that igland took over the eguipment and paid the expensea for
moving them.

It would appear therefore that the claimantes did not incur
any expense for wmoving eguipment from the estate after
disposszess—ion and are therefore npnot enkitled o any
cempensation for this.n
I der not concur with the Board's reasoning on this head of

claim. In Minister of Transport ¥ Lee (1965) 2 A.E.R. 986, Lord
Berning M.®. =said fat %H9):

"The owner is to raceive the persopal loss sustained hy
him by reason of being dlsturked in his possession; that s,
by reason of having to vacate the premises. This includes
such items as the cost of moving his furniture, altering his

curta2ins, and alsc the surveyor's fees on getting another
house, see Harvey v Crawley Doevelopment Corpn.™

Similarly, the cost of removal of the appellant's equipnent
Erom the Estate is a legitimate head of claim for compensation for
dis-turbance. The Beoard evidently believed that the cost alleged
was in fact incurred. The fact that some persan (other than the
appellant) originally bore that cest is not a walid ground for
rejecting the claim. Prima facie, the payer has a right to recover
that cost from the appellant. The appellant’s liability to
indemnify the payer is there-fore a loss sustained or sustainable
By the appellant as a direct and naktural conseguence of the
compulsory acquisition and is recoverable as compensation for

disturkance.

Further, in wview of the temporal proximity betwesn the
appellant's purchase of the estate and the compulsory acquisition,
the Stamp Duty, legal apd conveyancing fees and other professional
costs and expenses incurred by the appellant in the acquisition of
the Estate must be regarded as forming part <of the disturbance
{loss or damage) suffered by the appellant as a direct result of
the compulsory acqguisition. The amount of that disturbance (losa
or damagec) is therefore an ingredient of the walue of the Estate

for which the appellant should be compensated.
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hooording teo section 22 of the Stamp (Amendment) Act Ho. 19 of
1975 (Cap. 1496}, the stamp duty payable on the conveyance of the
Fstate was 6% of the va)lue of the Estate of which 1% was payable by
the appeilant. This means that the appellant must have paid
EC%160,128. 013 representing 3% of EC35,337,600.00 which the taw
cfficer considered to be the value of the Estate. That amount and
the legal and conveyancing fees apbd other professional costs and
expenses incurred in connection with the acquisition of the Estate
sheuld be recovarable by way of compensation for disturbance. In
accordance with section 6(1) of the Constitution, I would award the
sum of ECL500,000.00 as “"adeguate compensation" For that head of

disturbhance or loss.

I would acoardingly allow the appeal but only in so far it
relates to the compensation pavable for disturbance. I would
therefore increase the amount of the award of compensation by
E.C.%516,000.00 from E.C.54.7 million to E.C.%5,216,000.00. I
weuld award interest on the increased amount of $9%,216,000.00. at
the rate of five per centum per annum from 1st May 1985 to date of
payment . I would affirm the Board’s award as to costs. I would
also order the respondent to pay the appellant’s costs of this

appeal - such costs to be taxed if not agreed.

5IR VINCENT FLOISSAC
Chief Justice

BYROM, J. A.

I have read the decisionzs af Sir Vincent Flolssag, €.J. and
Or. Liverpocl J.4. and I think that it i= unnecessary for me to
indulge in a repetitious presentation of the facts, and the general
tesues. Instead I will content myself with a brief examination on
the main areas of controversy that have arisen bhetween these two
judgmcnts,
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Tha Conatituticnal Point

Some controversy has arisen over the issue as to whether the
courk should construe the Land Acguisition At s0 as to bring it
inte ¢onformity with Sectien 6{1} of Constitution, becanse (t was
not raised by any of the parties to this liti-gation or by the
Board of Assessment.

The Land Acquicition Act was an existing law at the com-
mencement of the Constitution. Faragraph 2(1) Schedule 2 tgo the
S3t.Vincent Constitution Order 1979 provides as follows:

"The existing laws shall, as [from the
commencement of the constitution, be con-
strucd with such modifications, adaptions,
gqualifications and ejxceptions as may be
necessary Lo bhring them into conformity with

the Constitution and the Supreme Court Order.™

A provizion such as this in the 19687 Associated Statechood
Constitution of St.Christopher-Nevis-hAnguilla, was consldered in
the Privy Councll decision Ln Atterney-General of B8t.Christophar -
Hevia-Anguilla v Reynelds [(1979%] 3 All E.R. 129 and in clarify-ing
its mandatory nature Lord Salmon said at p.136:

"Their Lordships cannot, however, accept that
the Constitution would have preserved the life
of the 1959 Order in Council Eor any period if
the Order in Councll] <could not be copstrosad
upder Section 193 of the Constitution so as to
bring it inkto can-formity with the
Constitution. !

This decision was recently considered and applied by this
Court ipn a Judgmenk delivered on 22nd November 1993 in Beause-jour
Estatas Ltd v Attorney-deneral of Grenada Civil Appeal ¥o.llk of
1588 in relation to an identical provision in the 1973 Independence
Constitution of Grenada. There we affirmed the decision in the
Grand Apnse Eztatea Ltd v The Governer-Genaral of Grenads at al,
Grenada ©ivil Appea)l No.3 of 1976 and reasserted our judicial
abligations te cobey the Constitution and to construe existing laws
with "such modifications, adaptions, gualifications and exceptions
as may be necossary to bring it inte conformity with®™ the
Constitution.

In that case %ir Vincent Floissac, €.J5. stated:
"Reynolds caze thus exemplifies the funda-
mental difference hetween ordinary statutory
interpretation apnd constitutional construction

{i.e. construction decreed by a "Westminis-
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terial" Constitution for the purpose of saving
or walidating existing laws which were 1in
force immediately hefore the Copstitution).
In the rase of ordinary statutory inter-
pretation of existing laws, we are concerned
with the intention of the Jleglislature or
Parliament which enacted those laws. In the
caze af constitutional construction of
existing laws, we are con-cerned with the
common intention of Her Majesty in Council and
of the Pacliament whi¢h reguested the
Constitution. Because of thiz fundamental
difference between the ordinary statutory
interpretation and the g¢opstitutioral con-
structien of the words of ap existing law, it
iz possible under the constitutional
construction of the words of an existing law
to ascribe to those words a meaning which they
could not be held to bear wunder their
statutory interpretation. That 1s why their
Locdships in Reynolds case had no difficulty
it construing the 195% oOrder and the 1%67
Regulations with such generasity.”

In my ¥iew, paragraph 2(1) of Schedule 2 of the St.Vincent
Constitution directs the method by which laws existing at the
commencemnent of the Constitution are to be construed. It does more
than confer a power, it impeoses a duty on the Court to construe
existing legislation so ags to bring it into conformity with the
Constitution. A court could not therefore be justified in ignoring
the Fundamental rights protected by the Constitution when
interpreting or constyuing existing legislation, merely because the

point was not raised in argument.

The Date of Assessment

Fravisions appearing in the Land Acguisition Act before us
have already bheoon construed to bripng them inte conformlty with the
provisions in the Grenada Constitwtion for the protection of the
fundamental right against compulscory deprivation of property

without full compensation in the Grand Anse case.

In that case Bt.Bernpnard J.A. reascned that the provision in
Section 19 of the Land Acguisition oOrdinance "which places a
limitation on the value of the land acquired to a wvalue of twelve
months prier to the date of acguisition iz as it stands, an
infringement of a fundamental right to full compensation enzhrined

in Section 6{1) of the Constitution Order and there-fore that
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provision in the ordinance on the fase of it, is ultra vires to
that extent".

The <ourt acting in accordance with the mandate in the
tranaitional pravisions, in identical terms to parageaph 2({1) abave
construed Section 19 of the Ordinance so as to declare that:

"the appellant iz entitled to an order that
the compensation must be assessed oh the
market wvalue of the lapd at the date of

acquisition. ™

It is true that in the Grenada Constitution Section &{1)
protects the right to "full compensation", while in St.Vincent,
Section 6(1} protects the right o "adeguate cowmpensation™. In my
view, however, the roascning applies egually to the St.Vincent
Constitution because, even 1f there is a difference between "full
compensat ion" and "adeguate compensation" (which I do not suggest),
any increase in value over a twelve month period could adversely
affect the adeguacy of the compensation if the assessing authority
was precluded from awarding the value of the property at the date
of its acquiszition but was reguired to award its value of twelve

months earlier.

That vase, therefore, 1s decided authority that in the context
of this case we are reguired to ascertain the open market value of
the eskate on 30th April 1985 (the date of tha compulsery
acquisition]. I agree wWith the views expressed by Sir Vincent
Fleissao, €.JF. in this regard.

Tha Rate of Interest

For the =zake of completeness on this point I would also like
to point out that the Board of Assessment awarded interest at the
statutory rate of 5% per centum per annum from the date of the

acguisition to the date of payment as prescoribed by Section 21 of
the Act.

In the GCrand Anse case St.Bernard J.3. reasconed that such a
statutory provision, which prescribed a rigid and fixed rate of
interest, without allowing for adjustment in cases where the person
whose land was expropriated suffered less in excess of that rate of
interest wag repugnant to and in conflict with the constitutional
right to Eull compensation. The court also construed Section 21 to
make it econform to the constitution and declared that the
entitlement to interest was to be at:

"such rate as would compensate him Eor any
loss occasioned by him from the date of the

acguisition".
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In my judgment the Act in St.Vincent should be construed in the
same mapner.

In this case, the appellant has not challenged the award of
interest at the rate of %% per annum and noe attempt has been made
to show that it was inadequate to compensate him for the loss
cocasioned by the acgulsitian. It would seem, therefore, that on
the f[acts of this case we must assume that the rate of interest

awarded was adeguate.

aActual va Notional Bala
The test for the ascertainment of the value iz a statutory one
and it is seot out in Section 19 as being:
"the amopunt which the lanpd, if sold in the
open market by a willing seller, wight have

been expected to have realised......."

The plethora of decided cases to which we were referred
demonstrated that 1t is unusual for the property compulsocy
acquired to have been recently purchased by the owner from whom it
was expropriated. In fact, neither counsel’s nor our  own
researches revealed any other case where the property compulsorily
acguired had been purchased immediately preceding the acguisition.
It i=, of course, therefore easily understandable that all of the
judicial tests for assessment were based on the necessity to deduce
what price a sale might have been expected to realise if it had
taken place,

The judgments of my learned brothers have examined in some
detail judicial expositions on the manner of assessing of the value
of the land. Sir Vincent Floissac, ©.J. concluded that in this
case the open warket wvalue may be measured by reference to the
actual prive obhtainad for the land, as it is only when there is no
such actual price that it becomes necessary to resort to a
hypothetical or notional
sale. Liverpool J.&. concluded that it is essential to deduce the
value from proper expert evidence of which the actual price is only
ohne item of evidence.

1t ceems to me that an application of the ordinary rules of
statutery construction must result in the conelusion that 1f it was
praven that the property acguired was sold on the open market by a
willing =eller, the amount which the land fetched in that sale s
its value as defined by Section 19 {at lesast ag at the date of the
sale apd in this case we are unanimously agreed that there was no
evidence from which it ¢could have been concluded that there was any
wariation in value in the two month period between 25th February
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1585 when the appellant purchased the property and 30th April 1985
when it was acguired).

Dpen Market:; Willing gallar
The main challapge in cases where there is an actual sale is
to determine whether the sale was an open market sale by a willing

seller, and the appellant tock up this challenge before us.

The law is well settled as to what constitutes an open market
salc by a willing seller. ¥y learned brothers have set out the
legal principles with reference t¢ the decided cases and I need not
re-gxamine thewm. I would like, however, to emphasise that the open
market wvalue iz not a segmented walue, it is the price that a
willing wendor might reascnably expect to chtain from a willing
purchaser far the land in its partioular position and with its
particular potentialities. &Ses Lord Romsar in Raja’s cams. T1f one
determines the open market walue and then adds to it the value of
petentialities, the resulting value would ke more than the market
value. The open market value includes the potentialities of the
land as these are factors that would normally influence the price
which the partiez would be willing to pay and veceive,

respectively.

I was also persdaded by, if not bound to follow, Lord Romer’s
criticisms of the value of similating a sale to deter-mine the
uzselilness of land with its poteptialities when he opined:

"The truth of the watter is that the value of
the potentiality must be ascertained by the
arbitrator on such materiale as are available
ta him and without indulging in feats of the

imagination.™

The majerity opinion of the Board of hAssessment expressed by
ite Chairman Joseph J. dealt in painstaking detail with the
evidence of the sale. 1t was abundantly clear that the vendors had
peen atbtempting to sell the property for several years. They
wanted te sell because they considered it the best way to solve
firancial pressures they were experiencing. The Board found that
they were willing sellers. The appellants had ne particular
copnection with the vendors and the sale wag professionally
negqotiated. It was an armfs length trapnsaction and a bona fide and
genuine sale. The evidence persuaded the Board that the price paid
was the best price the vendors could have okbtained for the land at
the time. In the circumstances a finding of fact was made that it
Wwas an open market sale by a willing =seller.

It seems to me that the only conclusion which is consistent
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with the evidence and legal principle iz that the price which the
appellants paid for the land in an open market sale to a willing
geller was the open market wvalue of the land. I agree with the
reasoning and conclusions of Sir Vineent Floissas, ©.J. in
approving and affirming this finding of the Board of Assessment,

Potentialities

I have been unable to support the view of Liverpool J.A. that
there chould be an additional or separate waluation of, and award
for, the potentialities of the Water-works and Rakbacca Mines, I
agreed with criticisms of the evidepce of Mr. Cremona-Simmons made
By Sir Vincent Fleoiseac, ¢.J. with which Liverpool J.A. agreea. It
seemed, therefore, inappropriate to use his evidence as a basis for
ascertaining any values, particularly when the necessity to impose
ap  arbitrary discount to accommodate Lts unreliabkility was
apparent.

Liverpool J.A. placed reliance on the wvaluation of the
Fespondent's waluer Dr. caldera whe valwed the expropriated
property at $4,800,000.00 as an "inefficient egtate" gubject to the
comment that Dr. Caldera "completely cverlocked the potential value
of the Rabbacca Mines and of the Water-workas™, It was this
criticism which seemed largely responsible for his aszigning the
value of %4,800,000.00 to the land and maklng a separate assesament
of the potential value of the Water-works and Rabbacca Mines., 1
have formed the wview that by using the term "inefficient estate®
Dr. Caldera was implying that he was valuing not only the real and
other assets but also the commerclal uses to which they were put,
apd his omission to place a special value on the Water-works and
Rabbacca Mines, is more consistent with the view that they were

included in the wvaluation.

However, the most important reason for my view ls the Fact
that I have accepted that the actual sale provided the best
evidence of the open market wvalue of the expropriated property

which included these potentlalities.

It iz not without significance that Dr. Caldera‘s wvaluation
was about $400,000.00 less than the 3zale price including the
personalty and about $100,000.00 mere than the value asaigned to
the realty by the partles to the sale. [enly the realty was
compul=sorily acquired]. This fact tends to commend Dr. Caldera and
suggest that he iz competent as a valuer. My opinion finds support
from Swinfen Eady L.J. in Clay's case at p.8BR when he sald:

"The price actually realised by a sale is not
necessarily the price which it might have bean

expected to realise. But if the wvaluer be
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competent and has taken proper pains in the
matter there sught to he little difference
between the two Flgures.n

pisturbanca

Section 1% of the Act and the decided cases all clearly
demonstrate that for the compensation payable to the dlspossess-ed
ouwner to ke adeguate it must ilnclude compensatlion for the
disturbhance which flows directly from the compulsory nature of the
acguisition. I agree wlth the awards eof %516,000.00 under this
head for the reasons given by 8Sir Vincent Floissac, C.J.

I therefore conour in the award of EC$5,716,000.00 with
intevest at 5% per annum from lst May 1985 to date of payment. I
also agree that the Board’s award as to costs be afflrmed. I also
crder that the respondent do pay the appellant s costs of the
appeal, to be taxed if not agreed.

b &,
....fﬁ;--:'w:‘.’.‘.‘...g. e
e
Fg}u..,- § BYRON
a

stice of Appeal

LIVERFOOL, J.A.

Thizs appeal is concerned with the question of what la the
proper sum to be awarded to the appellant by way of conpensaticon in
respect of the compulsory acguisition by the respondent of certain
lands {the Orange Hill estate} previously owned by the appellant.

4 majority of the Board of Assesstment awarded com- penaatieon 1n
the sum of E.C. $4,700,000.00, with interest at the rate of 5% per
annum from lst May, 1%R5 to the date of payment. The Chairman
awarded costs to the appellant to be taxed, but excluded therefrom
the costs connected with the preparation and giving of evidence of
Glenford Stewart, a Civil/Structural Engineer.

The oOrange Hill estate consists of a humber of separate
eztates which were owned and keing worked by the Parnard family for
many years until it was sold to the appellant company in 1385, At
the time of the sale the previous owners were experiencing severs
financial difficulties. The Board found that they had been
lacking in funds for some years, and had reached the stage where
thay were unable to meekt thely labourers’ wage Bill. They owed
the banks, who were wilithholding c¢redit toe them, and they owed
gavernment tax arrears. They were unaple to meet the costa of
improved farming, which would in turn improve thelr production and
therefors thelr fimancial position.
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The <ircumstances in which the land was acguired are ae
follows: Early in Januwary, 1985 the respondent wrote to the
former owners indicating an intereat in purchasing the estate.
The Board found that there was no evidence that a reply was sent to
the respondent. On 25 Fekruary, 1985 the former owners conveyed
the estate to the appellant for US $2.1 nwillion; as to US 51.6
million for the realty, amrd US 5.5 million for the perconalty.
The deed was registered on 22 March, 1985 after the tax officer had
increased the value for the realty to E.C. $5,337,600.00 milljon.
The appellant took pessession of the estate on 15t May, 1985. The
required notices of compulsery acquisition were published, and on
10 April, 1985 the land wested absoclutely in the respondent. The
appellant maintained a claim for EC £25,495,500.00, but the
authorised offlcer offered the sam of EC $4,700,000.00 as com-
pensation. The matter was referred to a Board of Assessment which

made the award referred to earlier, hence this appeal.

When the Board met it had three reports befcore it. one
report was compiled by the appellantrs valuer, the second report
{described as a management survey) was prepared by an edMpert from
the Organisation of American States (DAS), Dr. Winston Caldelra,
and the third report was prepared by the authorised officer.
tUnder the provisions of section 13 of the Land Acguisition Act, the
authorised asfficer iz under a duty to forward to the Hsard a report
which states his opinicn and hls reasong on the following matters:

{a} what is & falr and proper description of the land

acguired, including particulars of any Puilding, trees or

standing crops thereon;

(b} the approximate acreage of the land;

{¢}) the wvalue of the land, for the purposes of

compengaticonh under the Act; and

{d} the amcunt of provisional compensation which should

be paid for the land, ingluding any damage payable in

respect of entry into possession.

The Board considered that the authorised officer adopted the
findings of the management survey and especially the following
extract, in making an offer of EC $4.7 million to the claimants;

"({e) Valuation based on earning capacity of assets value
aa an inefficient estate £4.8 million.™

The report by the appellant’'s valuer assessed compensation at
EC $29,495,500.00. The learned cChief Justice hag dealt thoroughly
and adeguately in his judgment both with the method adopted and the
contents of this report, and I agree with hils observations thereon

in s9 far as the appellant’s valuer placed a separate valye on the
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land and on the standing trees and crops and bulldings and for
the reasons stated by him, I too would reject the amount placed by

that report as the value of the land.

Dr. Winston Caldeiras report (managemeant survey) was prepared
at the reguest of the Government wilth the fellowing terme of

referonce:

n1. Undertake a Management Survey of the Crange Hill Estate,

2. Evaluate all cngoing economic activities to determline

their present financial position, vlabllity and work.

3. Conduct interviews with relevant authorised personpel
concerned with management. Production accounting and
marketing; axamine pertinent recorda and analyse

production data to ascertain:-

a. Fhysical assets: total acreage ukbilized; total
acreage unutilized; boeildings, their conditlon
and walue; farm machirnery anpd equipment, their
condition and walue (tractors, ploughs, sprayers,
eto.) All other equipment and machinery, motor
vehicles (care, trucks, vans, eto)d Stocks on
hand, materials and spave parte, fertilizers, agro-
chemlcals, fencing in place, other physical assets.

b. froduction units, their management and financial
status; CEORS: tree crops, root  crops,
vegetakles, other crops; livestock; agro-industry
and other production acktivities."

He was assisted by local consultants. They used three
methods for determining the value of the estate. Basged on the
comparative method, using supply and demand as the basic criteria,
they estimated the value of the estate at BC 59.1 million if it
was divided inte fourteen blockas and sold commercially. The cost
assessment methed of valuation did not find Ffavour with the
consultants kecause they regarded the informatlon which wasa
available to them to be insufficlent, and partly lnoorrect. Far
example they indicated that the net book value of fixed asseta at
December 1934 was only EC $2,098,074, a sum which they conaldered
to be too low to reflect the true wvalue of the estate. The
consultants also used a method of valuation based on the earning
capacity of the estate and concluded that ite walue as  an
inefficient estate was EC 54.8 million; but ite value in the form
of a land settlement scheme For small scales efficient farming was
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EC 57.1 million.

The consultants concluded that ".....the value of the Crange
Bill assets is $4.7 to $5.3 million if explolted as an ongolng
eztate with marginal Investments, or $7.1 to %%.1 million if
exploited in a land settlement scheme for small farmer holdings
with centralised faclilities with an industelal  investment
programme .

The authsrised offlcer in his report descriked the land
acqguired and adopted the following particulars of buildings and

crops which were contained in Dr. Caldeira’s report:

"gpn the land were six dwelling houses used by the Management
of Orange Hill, twenty-seven gottages used to house workers,
seventaen commercial buildings and wvarious eqguipment and
machinery. Maln crops were kananas 8% agres) ooconuts 1728
asres, and grapefruits and limes 5% agres, in addition,
passion fruit and mangoes were found.”

He summarised the three waluatien methods adopted by the

consultante and concluded -

"] was satisfied that the Orange Hill Estates was an
inefficiently run estate and any value offered must be based
on the current state of the property, hence, 1 offered the
ameunt of EC %4.7 million as total compensation.®

The authoris=ed officer did not indicate what factors he toock

inte account in arriving at this figure.

The Board considered that the expression "inefficlent®™ could
not relate to the management of the estate at the time of
acguisition, becavse of the activities which were bheing carried out
thereon by the appellant, and concluded that the report of the
authorised officer was of limited help. Since the authorised
officer’s report was based on Dr. Caldeira’s management survey, the
Board examined OUr. Caldeira‘s report and made the following
findings in respect thereof:

"Also in his report, Br. Caldeira stated that *.......no
information was reguested from Windward Properties Limited-’.
He confirmed that in his evidence before the Board. He alsa
stated that the plans which the new owners had for the estate
acguired would be an important factor in arriwving at the value
of the estate. As it is, his conclusions as to value were
arrived at without this information. He acknowledged that
improved management would enhance the assets of the estate,
and that he had in fact found changes in the performance of
the sctate on his two subseguent visite there, especially the
1921 visit when under Rabacca Farns mahagement, there was more
producticon of root  crops  and bananas, and improved
fertilization, inter alia. It follows therefore, that
equally good results might have followed from improved
management by the claimants.

The only consultant on whose report Dr. Caldeira reljsd
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in compiling his report, who gave evidence before the Board
was Miss E. Mc Intosh. N evidence was led through this
witness as to the agro-industry.

Again, the PRoard has not had the advantage of the
evidence of Mr. Abrams as to the bulldings or of Mr. Johnson
as to the field =ampling and evaluations of coconut standings.

Or. Caldeira also stated that in arriving at his value of
the estate in his report he did not take into consideration
the value of the Rabacoa aggregate, the air strip, the water
rights or works and kola nuta. The reagoh ..... value, but
the evidence of Martin Barnard, the former manager of the
estate was that there was some scheme for the mavketing of
kola nuts in the coce cola industry.

br. Caldeira admitted having saen about eighty acres of
kela nuts.

I think that the presence of these 80 acres of kola nuts
on the estate reguired some investigatlon within the context
of br. Caldeira’s terms of reference. The claimante claiwm is
in respect of 112 acres of that crop.

Another aspect of Dr. Caldeira‘s report which I must
advert to is the guestion of the figures on which he evaluated
the profits of the estate based on the price of bananas and
those of the acreage of the estate, both of which were wrong.
In the case of the profits on bananas, he applied a selling
price of seventeen cents per pound instead of the correct
price of thirty-one cents per pound.

However it seems to me that he was under pressure to
complete hiz assignment within a time frame which was very
tight and that Ffacter inevitably led to its mnatural
ConSequences. Perhaps it was inadviszsable for him to have
later attempted to arvive at a wvaluatien for purposes of
compensation when he had earlier been inhikited and
constrained in cellecting necessary data at the time,

In the light of the foregoing, I do not consider the
report te be of more than very limited use in the task of
assessihg compensaticon,

The Board, however, found that Dr. Caldeira®s report when
read with his wral testimony and that of Mr. Hugh Stewart and
Mr. Victor Hadley helped to an understanding of the particular
and generally with respect te large and madium size
plantations in St. Vincent and the Grenadines.

Mr. Commissiong is of the view that this understanding

assisted him in coming to the canclusion concerning the price
to be paid to the claimants for the property taken.®

Rules for the assesspment of compansation

BZection 19 of the Land Acquisition Act contains the rules by
which the Board was to be guided in arriving at the price ta be
paid to the appellant. This section provides that the value of
the land is to be taken to be the amount which, if sold in the open
market by a willing seller, might have been expected to realise at
2 date twelve months prior to the second publication in the Gazette
{in this case 12 months prior to 30 April, 1985). In addition,

compensation is to be assessed for severance, injurious affection
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to the earnings of other property of the owner, disturbance, and
apy other matter which is not directly based on the value of the
land. Under this last head the owner is permitted to claim for

legal and other expenses incurred in preparing and submitting hia
claim.

Since the appellant retained no other land in the area, the
questions aof severance ot Injurions affection 4id not arise. The
Chairman, in the exercise of her discretion awarded costs to the
appellant excluding that connected with the preparation and
cvidence of the civil engineer, Mr. Glenford Stewart. 1 would
uphrld this award. The claim which was eventually left by the
appellant to the Board for determination was foy EC $29,4595,500.00,
The evidence of Mr. Stewart was in support of a document which had
been submitted to the Board and headed "ASSESBMENT OF POTENTIALAM
which sought to assess the potential wvalue of the egtate at EC
S47.214,770.00. This claim was withdrawn during the hearing
before the Board; and sonsequently the Chalrman was guite right in

her decision ta exclude it from conslderation for purpogses of
costs.,

The assessment of the value of the land, however, (including
buildings and crops) evoked considerable argunent not least because
of the very wide difference in amounts placed on the value of the
land. The Board had in evidence before it six different figures
which pertained to the value placed on the land. These were [1]
EC %29 millicon which was the claim put forward by the appellant;
{2 EC %9.2 million was the value at which the previous ocwnors had
assessed the estate as at October, 1981 for the purposes of
securing Ffurther finmancing from +their bankers [this figure
contained, however, the sum of E.C.5825,009.00, being the value of
one yacht and certain other propertles situated in Kingstown the
capital of the island); (1) Us $2.1 million which was the
consideration actwally paid; {4) EC $5,337,600.00 being the figure
at which the estate was asgessed for the purposes of stamp duty;
{5} EC 4.8 million was the figure suggested by Dr. Caldeira in his
management survey; and (6} EC £4.7 million, the sum offered by the
authorised officer.

Balas on the opan market

Generally where land is being acquired compulsorily, it cannokt
ke said that there i= a sale in the open market in the sense that
it must be shown that everyone who was desirous of purchasing had
an opportunity to doa so. What happens is that the wvaluer
gimulates a sale, and using his expertise determinea what price the
land would fetch if it had actually keen put on the open market,
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In Primatman Cellieriss Ltd. v Northern District valuation Beard
(1950) 2 K.B, 399, Horric 7. (as he then wag] at page 407 described
the phrase "open market" thus -

"It was further contended that the phrage ‘“open market”
presupposed and contemplated a market in which a seller could
expect to receive the highest unlimited price which resulted
from the free competition of all potential boyers. In the
opinion of the court........ the section does not postulate
conditions wholly divorced from reality. The directed
inguiry in effect is “what would the sale of the [land] have
realised on [the date]. In pursuing that inguiry it must he
assumed that on that date the seller was willing to sell and
that the buyer was willing to buy; any notion of a compulsory
sale must be ignored. When it is said that regard should be
had to all relevant circupstances,. what ig contemplated.....is
4 sale that might have taken place in the actual market on the

prezscribed date - pebus sic stantjibus*.™

The reason for simulating a =zle on the open market is to
arrive at the market wvalue of the land for the purposes of
companzation, and in this reqard the observations of Lerd Romer at
page 112 in Raja v Tha Revenua Diviasiconal Officer {1939} A.C. 302
are instructive, He stated -

"Thers is not In general any market for land in the sense in
which one speaks of a market for shares or a market for sugar
or any like commodity. The value of any such article at any
particular time can readily be ascertained by the prices being
abtained for similar articles in the market. In the case of
lapd, its wvalue in general can also be measured hy a
consideration of the prices that have been obtained in the
past for land of similax guality and in similar positions, and
this is what must ke meant in general by the market value.®

The Board applied the dicta of Cozens-Hardy M.R. and Swlnfen
Eady L.J. ipn Inland Heveanus Commissionera v Clay {(1914) 3 K.B. 466
to the faghts which they found to exist in St. Vincent in 1584 and
1985 and came to the conclusion that the sale of the Drange Hill
Estates by the Parnard family was on the open market. They found
that in fact open market condltions existed at the time the sale
taak place in the context of “"the open market®™ in St. Vincent.
This evidence of an actual sale which must always be taken into
account in arrviving at the value of the land for purposes of
compenszation will be dealt with later. Suffice it to state at this
stage that the report of the authorised offjcer did not contaln the
type of material which would have assisted the Board in arriving at
a level of compensation in keeping with their duty under the
provicions of section 19. There is also no evidence that the
authorised officer himself took any acoount of the provisioena of
that saction.

The willing sellar

A considerable amsunt of argument was addressed ta the Board
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as to whether the Barpnard family were willing sellers. Thise
argument took place against the decision in the well-knowh case of
Inland Revenus Commissicnars ¥ Clay [(1%14) 3 K.B. 466. Although a
note to that case states that the principle laid down therein does
pot apply to valuations for the purpoese of assesasing compensation
on compulsory purchase, those principles were widely canvassed by
koth parties and applied by the Board. It may be useful to examine
the facts of the case, bearing in mind the okservatione oF the
court of Appeal in Trocetta Proparty Co. v. Graater London County
Council ([(1974) 286 P. & C.R. 408 where it was =aid (at page 416)
that a willing seller is - “...... a hypothetical chavacter.
There is no justificatjon for attaching to him, so as to increase
ar reduce the aszessment of compensation, any special
characteristics. He is to be assumed to be willing to mell at the
best price which he can reasonably get in the open market™.

The hcadnote of Clay's case reads in part as follows:

"The value of the fee simple of a certain dwelllng-houge and
garden, if purchased by an ordinary individual and used as a
private dwelling-house, was E750 and no more. Owing to the
fact that the property was situate near a certain institution,
the truetees of which were desirpus of extending their
premises, and that the property was well adapted for the
special purposes Eor which the institution reguired it, the
trustess were willing to pay E1,000 for 1t, and it was
purchased by them at that figure. On appeal against
valuations of the propecty, wnder the Ack, at E1,000.

Held: The valuations should be atfirmed because the value
of a property if gold in the "open market"™ by a "willing
seller,” might be ascertained with reference to tha fact that
a price in excess of what the property mwight otheywise have
realised had keen paid by one particular purchaser owing to
special circumstances."

A lose examination of this cace reveals that there was
evidence of valuation of the properties with which the price paid
by the Trustees of the Nursing Home could have been compared. The
district valuer gave a practical wvaluation, there was an appeal to
a referce before whom further evidence was called as a result of
which the valuation was increased. The matter was then taken Ty
way nf petition before Scrutton, J. when a conalderakle body of
evidence was reheard, The lzarned Judge, having exarined the
evidence and the price actually paid by the trustees upheld the
referees valuation. A further aAppeal to the Court of Appeal was
dismiszed, In his judgmnent Pickford, L.J. said (at page BS0) -

"I do not think that the effect of the needs of a probahble
purchaser can be confined to the amount of the one kBid which
will take the offer above the hare dwelling-house value. The
effect on the market of such a probable purchaser is a matter
to be cstimated by the referse. I agree with SCRUTTON, J.,
that he is net bound to take the actual figure given, and
should not deo so arbitrarily, but should consider all the
circumstances and estimate what he conelders the value in the
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"open market.™ Here he has done so, and has come to the
cenclusion that under all the circumstances the amount this
house might be expected to realise in the "open narket" would
be P1,000 - an amount, it is to ke noticed, lesas than the
trustees were in fact willing te give if compelled. I do not
see that he has applied any wrong principle, and I do not see
my way to say that he and SCRUTTOMN, J., who alsoc had evidence
before him and came to the same conclusion, were wrong.™

Thizs case underscores the need for proper expert evidence to
be placed befcre the body whose duty it is to assess compensation
in order that it may arrive at the correct value of the property

concerned.

Might hava besn expeactsad toc have ra sad

Hcre again the learning in Clay's case proves to be useful
despite the fact that the phrase uszed in the legislation applied in
that case was "might be expected to realize™. The wording is
unaveidably different pecause whereas the law in St. Vincent and
the Crenadines reguires that the valuation cught to be conducted as
if a sale had taken place twelve months previously; generally the
law im England speaks to the present, where the matter has not
escaped controversy as fo whether the value should ke determined at
the time the notice was served or on the date on which the

acguiring authority entered inte possession.

In Clay’s case Swinfen Eady L.J. (at page 38R) stated -

"In order to arrive at the awount which land might ke
"expectaed to realise" all these matters ought to he taken into
consideration. "Expected" refers to the expectation of
properly gualified persons who have taken pains to inform
themselves of all the particulars ascertainable ahouk the
property and its capabilities, the demand far it and the
likely buyers. The price actually realised by a gale is not
necessarily the price which it might have heen expected to
realise. But if the valuer be competent and has taken proper
pains in the matter there ought to ke little difference
between the two figures."

Keith Davies in the second edition of his book "Law ef

Compulsory Purchaasa and Compangaticn' statas {at pagea 108-109) -

"The assessment of compensatlion, as a detalled process, 1s a
matter for waluers and not for lawyers. It is thus a
question of fact, but expert fack needing to be proved by the
testimeny of expert witnesses who, in this context, must be
valuers. A valuerrs status is noet in itself a matter for a
caurt But status may well affect the credibllity of a
particular valuer’s avidencze in any particular case, in the

eyes of lawyers as well as of other valuers. On the octher
hand there are octher factors which may carry more weight in a
particular cace, such as an  individualfs professional

exparisnce, or the internal consistency or lack of it )n an
individual’s evidence., The tribunal which will normally need
to make assessments of this kind is the Lands Tribunal, which
must apply the law a= well as adjudicate questions of ordinary
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and expert fact, whether the sitting member of the Tribunal is
a lawyer or a valuer.

But the assessment of value of land for the purpoees of
compensation must always conform with the legal rules
governing this matber in addition to being carried out with
reasonable technical competence. Ignorance of the law
excuzes no-one who breaks it, layman as well as lawyer, so the
valuer needs to be aware of the relevant legal rules as well
as the relevant rules of valuatieon, WHevertheless, in respect
af the law, valuers and other laymen will defer to the advice
of lawyers and the decisions of the Lands Tribunal will be
subject to review by the Court of Appeal and the House of
Lords for decision.™

In the instant case neither the OAS expert nor the authorised
officer conducted a valuation which oonformed to the legal rules
governing the assessment of compencation. The only evidence aof a
valuation for purposes of compensation was adduced by the
appellant. The respondent concentrated on and in large measure
succeeded in, attacking the methods used by the appellantrs
valuer. The learned Chief Justice has examined those methods and
their results and has concluded that the figure of 529,495,500.00
arrived at does not represent the value of the land at the relevant
date, and I agree with his reasons for rejecting the waluation
undertaken by the appellant’s valuer in so far as It pertains to
the land, trees and crops and buildings. But this does not take
thiz court any closer to a satisfactory solution of this
intractable problem, for we are then left with no prefessional
valuation of the property for the purposes of s.1% of the Act with
which to compare the price actually paid by the appellant. The
authorised officer as he is required fto do under the Land
Aoguisition Act Failed to submit a report which provided sufficient
information to enable the Board to arrive at a decision; and I
agree with the Board s conclusion that this report was of limited
help.

The Board gquite rightly held that the authorised officer need
not parsonally undertake the functions which he is enjoined to
parform under the het; but it is axiomatic that boeth the
authorised cfficer and any experts which may enlist to his aid must
perform their functions bearing in mind the requirementz of the
Act, Sm that although there was nothing wrong in principle in
adepting the finding of an OAF expert in arriving at a valuation of
the land, that finding should have keeon based on a valuation which
was undertaken for the purpeoses of compensation consequent on a
compulsoery purchase of land. Or. Caldeira's evidence was that he
was instructed by the OAS not te address his mind to compensation.

The Board alse found that he overlosked the evidence of 80 acres
(or 112 acres claimed by the appellant) of Kola Nuts; and used an

incorrect selling price (17 cents instead of 10 cents}) in assessing
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the bananas. He also completely overlooked the potential value of
the Rakacca Mines and of the Waterworks., The Board concluded that
his report was of very limited use. I would conclude that if this
Court must come to a conclusion based on the limited evidence of
valuation at jts disposal, Dr. Calderia‘s report could he a
starting point frem which a proper assessment of the value af the
land could be wmade.

Twelve moenths prier to the Aate of the sscond publication

The rules for the assessment of compensation state that the
value of the land is to be taken to be the amount which it might
have heen expected to realise at a date twelwe months prilor to the
date of the second publication. Bearing in mind that certain
preliminary steps have to be taken by the authorised officer before
he embarks on a wvaluation of the land acguired, the actual
waluation will nacessarily take place long after the date fixed by
the Act.

in my view this is a task which the valuer must undertake as

best he can. Hawving wvalwed the land in accordance with the
principles contained in the Act, he must then simulate a sale as at
the date mentioned in the act. It i3 guite obvisus that no

valuation would have been conducted as at that date, =since
invariakly no one may have had the slightest indication that the
land would hawve subseguently been reguired and be acguired for
puklic purposes. Conseguently, the requirement for assesszing
compensation at that early date seems to be an attempt to preclude
the type of speculation in the price of land which occurs in
jurisdictions where this limitation does not apply. PFickford I1..J.
in Clay s case summed wp the practice wvery graphically (at page
as0) -

"It is not wnoommon that where a person or public body i
knawn to be very anxious to purchase a plece of propecty
speculators will run the price up on the chance of buying it
at a price to which the person or bedy i= not prepared at that
moment te go, and hoping that their needs will eventually
oblige them to buy from the cpeculater at a profit."

The Land Acguisition Act became law in 1947 {Ordinance Ho. 232
af 1946 which came into force on 15 January, 1947), at a time when
property values, because of the cessation of hostilities atter the
end of the second World War had a tendency to rise steeply. In
order to ensure that the public interest was properly served, the
Act initially provided that the value of the land was to be taken
to ke that which it might have been expected o have realised on
the 311st day of Mapch, 193%, with the addition thereto of such
percentage of the sum $o ascertalned ay may from time to time ke
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prescribed by the Governor In Council; and that date remained
until the Act was amended in 1951 when the period of twelve months
was substituted thevefor. {See Land Accgulsition (Amendment)
Ordinance, 1%51; Neo. 8 of 1951 which came inte force on 24 April,
1951) .

It would seem to me therefore that upnless evidence iz adduced
to show either that property values fluctuated sharply during this
twalve miénth pericd eor that the owner of the land on learning of
the possibility oF acguisition spent large sums of money with the
intention of increasing the wvalue of the land; its value at the
date of acguisition may safely be assumed to represent its value at
the earlier date. In this case the evidence reveals that the
estate was deteriorating, and conseguently it may well have been
more valuable twolve months before asguisition. I would, however,
in this case accept a2 valuation assesszed at the date of agguisition
as the value twelve months earlier in the absence of evidepcs that
there was substantial depreciation of the estate between those two
periods.

The provisions of =.19{a} of the Land Acquisition Act state
that the value of the land shall be taken to bhe the amount which,
if soid in the open market by a willing sellier, it might have heen
cxpected to have realised at a date twelve months prior to the date
of the second publication of the declaration in the Gazektte. The
learned Chief Justice has found that this provision is incongistent
wWith seckion 6(1) of the Constitutlion which states that there must
he payment of adeguate compensation within a reasonakle time of
land which has been compulszorily acguired. He therefore applied
paragraph Z{1l} of the Transiticnal Pravislens of the Conatitution
and construed s.1%{a) to mean that compensation must be assessed

"at the date of the compulsory acquisition™.

Learned Justice of Appeal the Honourable .M. Dennis Byron has
examined section 21 of the Land Acguisition Act which states that
in awarding compensation, the Board may add thereto interest at the
rate of five per cent per anmem calculated from the date of entxy
inte possession of the land acquired until the date of payment of
the compensation; and he has found that this provision is
unconstitutional in that it dees not provide for Madeguate”

compensaticn.

He also applied pavagraph 2(1) of the Transitional Frovisions
of the Constitution and construed the provision to mean that
intecrest must be payable at such rate as would adeguately
compensate for any lose occacioned from the date of acgulsition.
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In Grand Anse Estates ¥ Governor-General 1 OECE Law ERaporta
this Court after full argument had found that the payment of "fullt
compensation as mandated by the Grenada Constitution was not met if
compensation was assessed at the wvalue of the land twelve months
pricr to the date of acguisition, and algo if the rate of interest
payable was fixed at five per cent per annum. 5t. Bernard J.A.
who delivered the Ieading judgment expressed himgelf thus -

"The problem lies in the provision fixing the wvalue of the
land at a date twelve months priocr to the date of the second
publication in the Gazette. The date of the second
publication in the Gagette iz the date the land vests
absslutely in the Crown and the owner is deprived of all his
rights and privileges. Fuall compensation must mean a just
egquivalent of the land at the time of acgulsition plus any
loss incurred by such acguisition plus adequate interest to
the date of payment. There could be cases 1n which the value
of the land twelve months before acguisition would amount to
adeguate compensation. Similarly, I can conceive of cases
where within twelve months the value of land in certain areas
may increase to a large extent. Counsel for the respondent
submitted that the mere Fact that the walue of the land is to
ke taken twelve wonths prior to the acquisition does not mean
.- that full compensation will not be given. He stated that
land prices do not fluctuate and that the provise to the
section makes provision for the compensation to be adeguate.
1t seems to me that land prices do fluctuate and that the
proviss to this section only enacts what the owner would be
entitled to if given full compensation wilthout those
provislons being enacted. The provislon as to the amount of
compensation being limited to a date twelve months pricr to
tha date of acguisition may be to ensure that owners of land
do not enhance the value of their land with the intention of
inoreasing the compensation. Sub-paragraph (vi] of paragraph
(e} of the proviso was certainly enasted for this purpose.®

He then guated from the judgment of Shah J. in State of
Madras v Mudaliar {196%) A.I.R. 5.C. 190 which was cited in Volume
1I of "Fundamental Rights and Constitutional Remedies® by V.G.
0 Ramchandran at page 466, and contipued -

"I am of the view that the provision in section 1% of the
Land Acguisition Srdinance which placez a limitation on
the value of the land acquired to a value twelwve months
prior to the date of acguisition is, as 1t etands, an
infringement of a fundamental right to fwll compensation
enshrined in section 6(l}) of the Constutution Order and
therefore that provision in the Srdinance, on the face of
it, is ultra vires to that extent.

The Land Acguisition Ordinance, howewver, is an
existing law within the provisions of sub-paragraph (1)
of paragraph 1 of Schedols 2 to the Constitution Ovder
and therefore the provision in section 1%fa) relakting to
the market walue of the land twelve months pricr to the
date of acguisition muost be construad from  the
conmencement of the Constitution with such medifications,
adaptations, gualifications and exceptions as may he
necessary to bring it inte conformity with the

Constitution. It appears that the intention of these
provisions is to secure the continuance of the validity
of an existing law in so far as is possible. In crder

to construe section 19fa) and to kring it into conforwmiey
with section £{l) wof the constitution then the
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compensation to which the appellant would be entitled
must he compensation assessed on the market value of the
land at the date of acguisition. Although I say that
the appellant’s rights have been infringed, I am of the
view that because of the Transitional Provisjions set out
in Schedule 2 to the Order the acguisition 1s not null
and wold hut the appellant is entitled to an order that
the conpensation must ke assessed on the market value of
the lanpd at the date of acguisition.

Fection 21 also places a limitation in respect of the
interest to be awarded the owner by the Board. The rate
of interest is fixed at five per centum. Counsel for
the respondent submitted that this should have besan
raised in the lower court and that it was for the
appellant to show that it did not amount to fuall
compensation. 1In my view since theres is that limitation
in the section it was for the respondent to show that
five per centum was full compensation. In my¥ opinion
the interest payable must be an interest at a rate
applicable to give the expropriated owner a Jjust
equivalent of his loss at the time of the exproprlation
and not a rigid and fixed rate whatever his loss may be.
The Board of Assessment’s hands are tied in thls matter
and whatever the lo2s of the owner it cannot award any
interest at a higher rate. It would have been different
if the provizion empowsred the Board to fix five per
centum or such other rate as would compensate the owner
for the loss occasioned by the acguisition. 1 am af the
cpinion that this section inposes a fetter or limitation
oen the Beoard, whatever the evidence may be, and ls
repugnant to, and in conflict with, section &f1] of the
Constitution Order, 1973. I would treat this section in
the same manner as section 19{a}) anpd construe it in such
a way as te make it conform with the provisions of
section 6(1) of the Congtitutional Order and order that
the appellant is entitled to interest on the sum assessed
as the full walue of the land at such a rate as would
compensate him for any less occasioned by him from the
date of the agguisition. These sections ought to be
amended accordingly. ™

It is interesting to note that the 1967 Constitution of Saint
Vincent did, like the present Grenada Constitution, provide for the
payment of "fyll" compensation; but that the current (1581)
coenstitution merely provides for "adeguate® compensation. Thers
seems to me therefore o ke a case for hearing full argument on the
matter before concluding either that adeguate compensation means
full compensaticn; or that interest at five per centum per annum
does pot amount to Yadeguate" compensation. Since neither of
these two points was pleaded, raised or argued before this Court,
T would prefer to reserve my views until they have ‘been formally
raized and properly argued.

The effect of a recent sale

The evidence reveals that in January, 198% the respondent
wrote to the Barnard Eamily indicating an ipterest in purchasing
the acquired lands. Ho reply was received. However, aon 25

February, 198% the Barnards conveyed the land to the appellant. It



47

was strenuously argued for the respondent that the failure to ceply
was significant since it 1Is inconcelivable that the former owners
would not at least have sought to enguire whether the respondent
was minded to improve on the offer made by the appellant; and the
fact that this was not done was clear evidence that the appellant
sold at the best price which could be reasonably obtained in the
circumnstanges.

The learned Chief Justice is of the view that an actual price
is generally presumed to be the open market value of the land with
all its "unusual, and it may be, unigque features, as regards its
position or its potentialities™, Ernd he continues "It is only
when there is no such actual price or no such 'market value to
quide’ the arbitrator that it becomes necessary to resort to a
hypothetical or noticona) sale and thereupon to inveoke prices pald
or obtained for comparable land and other ways and means of
ascertaining the market value of the compuleerily acguired lané at
such a hypothetical or notional sale", And he concludes "It is my
opinien that expediency demands that an actual sale of compulsorily
acqguired land or of land comparakle therewith should ke presumed to
be & sale in the open market by a willing seller and that the onus
shouwld be on the person who asserts otherwise to rebut that

presumption. The onus was therefore on the appellant to prove
that the sale to the appellant was not a sale in the cpen market by
a willing seller™. I regret that I am unable to take this leap

forward in light of the ¢lear and unambiguous reguirements of the
Land Acquisition Act; and I would rather apply the provisions of
the Land Acguisition Act than to resort to expediency in dealing
with this very important matker,

Section 13 of the Act reguires the authorised officer to
forward to the Chairman of a Board of Ascesoment those documents
and particulars which relate to the acquisition <«f the land,
including a report in which he must state his eopinlon and the
reasons for that opinion on each of the Eollowing matters, inter
alia:

{a) what is a Ffair and proper description of the land
acquired, including particulars of any building, trees or
standing crops thereon;

(b} the approximate acreage of the land; and

{2} the value of the Jland for the purposes of compensation
under the Act;

and in assessing the amount of compensation for the purpose of
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his report, the authorised officer is enjoined to have regard to
the rules prescribed in the Act. He must also supply to the Beard
the detailed information stipulated before 1t may embark on a
proper assessment and award of compensation under the provisions of
the Act.

It i= generally accepted that for purposes of assessment of
compensation by a Board, an actual price, already paid in fact, is

proper evidence to be taken into acocount in arriving at a figure

for compensation; although such a price oould probhably be
disregarded if for some reason it is unreliable, for example if it
is not genuine but was arrived at in an illusive transaction. But
that is all it 1s, evidence to ba taken inte account, not prima
Eagie evidence as this expression is used in normal legal
terminoclogy; s=ince there is no onus placed on the owner of

property which has recently been purchaced in an arm’s length =ale
of rebutting any presumpticn that this is the value for purposes of
assessing compensation if that property iz compulseorily acguired
shectly thereafter. In my view there is no such presumption in
law. This view that a recent sale is evidence merely to be taken
into account is cupported by the cace of Malwood Unita Pty. Ltd, v
Commisaiopar of Hain Roads (1379) A.C. 426 where Lord Rusgell of
Killowen in delivering the judgment of their Lordships of the Privy
cgunzil referred to the price paid in an actual recent =male as a
purchase which "..... appears to their lLordships to be a highly
relevant piece of evidence for the wvaluation of compensation in
thisz case when it is considered in the contest of the assumed
findings of fact already mentioned™,

The authorised officer used Dr. Caldeira's report as the basis
for his wvaluwation. The Board found that Dr. Caldeira’s report
oeverionked the evidence of 80 - 112 acres of Kola nputs and
underestimated the selling price of bananas by forty-three per
cent ; and he also seemed to have overlooked oompletely the
potential of the Rabacca Mines and the Waterworks. A1l of which
were vital pieces of expert evidence which required consideration
in arriving at an assesawment of compensation.

Yalue to owner

In ascertaining the value of the land acquired a valuer must
take into account the value to the person from whom the land was
acguired. The valuer is reguired to give his professional advice
an a likely Ffigure just as he would in a free sale, bearing in mind

that the"freedom" of the sale is notional and not actual.

The compensation which is payéble te a person from whom
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propecty 1s cempulsorily acguired is for the loss that he [(not

anysne else} has sustained. It is intended that he should ke
compensated to the extent of hi= loss and that loss is to he tested
by what was the value of the land £2 him (the owper). The wee of

the expression "value to the owner™ is here being used in contrast
to the expression "wvalue to the acguiring authority". The
guestion has therefore always been, what is the wvalue of the
interest of the ewner (or noticnal willing seller) in the property
agguired, for he is also to be compensated for the deprlivation of
the power to use his property. {5ep Trent-5toughton w The
Barbados Water Supply Company, Limited (18323) A.C. 502).

I Paatora) Finapce Association, Limited v The MNinletasr
(19id4) A.C. 10B3, Lord Moulton expressed that view wvery clearly
when he said [at page 1088) -

"The Judge in his summing-up sald teo the jury! ‘Then you will
consider what capital ampunt fairly represents those =avings
and those prafits and you will add that to the amount that you
consider fairly vepresents the market wvalue of the land
independently of these speclial gquestionsr,

Their Lordships are of opinion that this direction is
sericuz]ly at fault. That which the appellants were entitled
to receive was compensation not for the business profite or
savings which they expected to make from the use of the land,
but for the walue of the Jland to then. Ho doubkt the
suitakbility of the land for the purpoese of their special
business affected the wvalue of the land to them, and the
prospective savings and additional profits which it could be
shown would probably attend the use of the land in their
business furnished material for estimating what was the real
value of the land to them.

But that is a very different thing from saying that they
were entitled to have the capitalized value of thecs savings
and additional profits added to the market value of the land
in estimated their compensation."

And in Fraser and oOthera v City of Frasarville {i917) A.C.
187, Lord Buckmaster had this te say -

iThe cubstance of the dispute is connected with a subject
which haz not been unfruaitful in litigation, namely, the
determination of the exast princliple upon which prospects and
possibilities of future development cught to be taken into
accounk in determining the price to be paid for property
compulsorily acguired e e e R E b ea e e e
C b b A bd e A o
real ground upon which the award is challenged ....is that the
arkitrators have....... asseszed the wvaluation on a totally
wrong basis.

My. 5t. Laurent [the wvaluer] decided the subject-mattsr
into two heads (1] the value of the lanpds and the water power
in the physical condition in which they were found at the date
of the wvaluation, and {2) the value of the possibilities of
development of those waterfalls hy storing and regulating the
waters through the med ik af regarvoirs.
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There is abundant evidence to support, that in truth the
value which Mr. St. Laurent fixed was the value of the
property to the persch whe was buying, and not to the person
who was s=selling, and it was not this wvalue which he was
appeinted to determine."

In ERaja Yyricharla Marayana @Gajapatriroja v The Ravenus
Divisional Officer, Vizagapatam {1939} A.C. 302 the following is
taken from the headnote:

"Land compulserily acquired must ke valued not merealy by
reference to the use to which it is5 keing put at the time at
which its value has to be determined, but also by reference to
the uses to which it is reasonably capable of being put in the
future.

Where the land has unusual [eatures or potentialities,
the valuing officer must ascertaln as best he ©an from the
materials before Wim the price a willing purchaser would pay
for the land with those Features or potentialities. The
owner is entitled to, and the valuing officer must, ascertain
the value of the potentialities, even when the only possible
purchaszer of the potentialities is the autheorilty purchaging
under powers enabling cempulsory acguisition.®

In that case Lord Romer (at page 321) guoted the following
passage from the opinion of Lord Buckmastar in Frasser v Clty of
Fraserville (1917) A.C. 187 at page 194:

"The principles which regulate the fixing of compensaticn of
lands compulscry acguired have been the subject of many
decifIioN8. . riiiiiinnmrrsaaas and the substance of them is
this: that the wvalue to he ascertained iz the value to the
soller of the property in its actual condition at the time of
the ewxpropriation with all its existing advantages and with
all jits possibilities, excluding any advantage due o the
carrying out of the scheme for which the property is
conpulscrily acguired.....”

And in Hughes v Doncaster Matropellitan Borough Council (199%1)
1 A1l E.R. 29%, Lord Bridge of Harwich stressed (at page 300) thak-
"Judicial interpretation has held that the value of the lapd meant
its walue to the owner, not its wvalus to the acguiring authority
...... + This walue was to ke asaessed as including all the loss
which the owner suffered in conseguence of being dispossessed”,

In the context of the present acguisition, the expression
"walue to the owner" where applicable, must therefore mean value to
the appellant and not value te the acqguiring autharity.

Canclusion
Pecanse of the failure of the authorised officer to assess the
value properly, I am of the view that the matter should be sent

hack to the Board to be reheard. It is gulte possible that this
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is the proper course to pursue, My brothers are of a different
view. The considerations which should guide this Court would ne
dewbt include the following factors - whether the Board may still
exaercise its office in the sense that they may now proceed to make
a new award, or whether it no longer has any authority to act.
These are points which have not been argued hefore this Court and
I would hesitate to express an opinioen on them without hearing
argument.

If one must arrive at a decision on the saxpert and other
evidence which was placed before the Beard, and using that evidence
as best I can bearing in mind the fact that the egtate was
detericrating constantly, and that there was an actual cale of the
same estate two months before acgquisition, I would accept the
fellowing as representing the loss to the coWner cohseguent on the
acgquisition,

1. Valua of land to owher

I would accept the value placed by Dr. Caldeira on the land
as an inefficient estate at E.C. $4.8 million; and to this I would
add the potepntialities of the waterworks and water rights, and the
Rabacca Mines, together with the ampunts mentioned under the head
of disturbange. That in my view would represent the owner’s loss
consequent on the compulsory acguisition of the estate.

(a) Watsrworks and water righte

Mr. Cremeona-Simmons valued these at E.C. $750,000; as to E.C.
$500,000 for the existing water =upply at an estimated replacement
cesk; and E.C. 5250,000 as & nominal claim for water rights.

pr. caldeira did not give a figure, In Trent-Stroughton v
The Barbados Water Supply Comppany, Limited (1B83) A.C. 502, certain
streams of water had bpeen abstracted from the appellantfs property
by a water company acting under the Water Supply Acht, 18%6
{Barkados), the Judiclial Committee of the Privy Council held that
the compensation due to the appellant included the wvalue of his
proprietary interest in the water, and was not limited to the
amount of peguniary hoepefits obtained oy past uszser thereof |in
disregard of possible benefits in the future. In delivering the
judgment of their Lordships, Lord Halsbury stated (at page 504} =

"The Chief Justice directed the jury that the guestion was,
net what was the value of the intersst of the appellant in the
streams, but whether he had sustained damage or loss by being
deprived of their use, and that "the guestion was not as to
the money walue of the plaintiffrs interest in the streams,
~.+-+- but was whether the plaintiff had been using thess
streams in some way to his advantage, 20 that hls being
deprived of their use, from thelr being taken and abstracted
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by the defendant company, worked damage and loss ko him™.

Their Lordships are of opinion that the guestion was, what was
the walue of the interest of the appellant in the streamsz, it
being conceded that in the exercise by the respondent of the
powers conferred upon it by the Act, those streams had been
abstracted, and that the appellant had been deprived of the
power of exercising the rights which he had up to that time
poscessed in respect of them, That is gdamage or loss within
the Act. Though he never had up to that time obtajined cne
farthing for the use of the streams, and might never had made
any use of them, nevertheless, the damage or leoss which he

sustained was, that he was deprived of the power of using the
property which was his."

Based on the tendency by the appellant’s wvaluer to over-
valuethe assets, I would assess the waterworks and the water rights
at E.C. $500,000.

{b) Babacca Hines

Mr. Cremona=-Simmons wvalued the mines at E.£.%1,282,4000. 1
agree with the learned Chis2f Justice that had he adopted a
different approach he would have walued the ERabacca Minea at
appreciably less than that sum. I would therefore halve Mr.
Cremona-Simmon’'s figure and award the sum of E.C. $825,000 under
this head.

{c) pDisturbance

For the reazons stated by the learned Chief Justice I would
award the sum of E.C. 516,000,000 under this head for the removal of
the appellant®s eguipment from the estate, and also any amounts
paid as conveyanging fees and other legal and professional costs
and expenses incurred in ¢onnection with the acguisition of the

estate.

Learned Counse)] for the respondent submitted that the tawx
Officer wag of the wiew that the vajiue of the lan2 for stamp duty
purposes was approXimately E.C. $600,000 more than it waa cold by
the Barnards; and peoinkted suk that no 2laim had bBeen nade, but the
anly possible loss which the appellant could have suffered would
have been the additiconal amount which would have been palid in stamp
duty.

The estate was conveyed to the appellant ¢n 25 Fahruary, 1985
and on 30 April, 1985 barely two menths later the land vested
abhsolutely in the respondent. If the increase in value by the Tax
Cfficer could form the basis of a claim for loss suffered, I am of

the wview that the entire amount of stamp duty paid could be so
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regarded. And although no claim was made, I would allow the sum
paid as stamp duty and registration fees as a loss suffered by the

appellant.

2. Intarsst

T would award interest to the appellant on the sums assessed
and to be determipned at the rate of five per cent per annum from

1st May, 1925% until the date of payment of compensation.

3. Costa

I woutld uphold the Chairman's award in respect of the cests

before the Board, and would award costs to the appellan this

||_ "ull L//L'\" M ‘-”L

M.1:0. LIVERPOOL,
Justice of Appeal

appeal, to be taxwed.
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