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JUDGMENT

LIVERPQOL, J.A.

During the hearing of this appeal fcarned Counsel for the appellant abandoned the appeal in
so far as it concerned the respondent Samuel Simon, At the end of the hearing we intimated
that the appeal against the decision in Tavour of the respondent Elijah Farqubar should he

dismissed, for reasons which we would subscquently deliver. “This we now do.

Mr. Llijab Farqubar worked as a gardencr with the Jolly Beach Hotel for a number of years.
Sawctime in 1989 he was paid off and offered o new contract.  Under this new arrangement
he wore the hotel’s uniform;  carried the hotel's identification card which comained a copy of
his photograph; uscd their tools on the job; punched in an attendance card when he started work
in the morning, and punched out on completion of his day’s work on a clock which befonged to
the hotel; he was supervised by the Hotel’s head gardencr;  and the hotel paid his wages on a

regular basis fortnightly.

On 16 April, 1991 Mr. Farquhar was on his wity home lrom work, Tic was stopped by
Assistant Supcrintendent of Police Foster Lynch and asked to open a bag which he was carrying,
Oun inspection the bag contained cight (R) rolls of toilet paper and five (5) boxes of facial
lissues.  After an investigation Mr. Farquhar was arrested for recciving those articles, and later
released on bail. On 15 May, 1991 the matter came up before Magistrate Cosbert Cumberbatch
al the Magistrate’s Court at Bolans.  No cvidenee was offered by the prosceution and the casc

was dismisscl.  Tn the words of the Assistant Supcrintendent “....thc matter was withdrawn at
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the request of {the Hotel]". The centified exteact from the Court’s register reveals that no

cvidence was offered, and the case was dismissed.

Mr. Farquhar retumed o work on 16 May. 1991, and was told by Mr. Joln Love, the head
gandener, that he had heen dismissed and that he should return the uniform and his ideatification
canl.“The matter was referred 1o the Labour Commissioner on the same day; an employeé's
memorandum was liled before the Industriat Court on 29 Qctober, 1991, and a memorandum on
hehall of the cmployer was filed on 27 February, 1992, [nits memorandum the sole growmd
reficd upon by the cmployer was that Me. Fargqubar was not an cmployee of the hotel at the
relevant date (16 May, 1991). and was not and could not have been dismissed from the cimploy

ol the cmployer as alleged or at all,

The Industrial Court reminded itsell of the (lilTicuIly‘rccngni.\’cd by Denning I,.J., in
Stevenson Jordan and Harrison Lid. v Macdonald and Evans (1952) 1 T.L.R., in determining
between a contract for scrvice and a contract for scrvices; and having applicd the tests in Young,
and Woods Ltd. v West (1980) IRLR. 201; Narich Lid. v Commissioncr of Pay Roll Tax (1984)
ICR 286; and Lec v Chung (1990) IRLR 236; it found that Mr. Farquhar, contrary to the
assertion contained in the employer’s memorandum was indeed an cmployce of the hotel at the

time of his dismissal.  "The court then went on to consider whether the employce was unfainly

dismissed, and stated:

"In its Memoranda, the Employer gives no reasons for their dismissal and the
General Manager of the Hotel at the material dates stated under cross-cxamination
that no rcasons for their dismissals were given because the Hotel did not wish to
block their future.  The circumstances surrounding their dismissals appear
somewhat unfortunate; but the Employer has not satisficd this Court that it acted
reasonably or within good industrial relations practices in the termination of the
cmployment of these Employces. We therefore consider their dismissals to be
unfair and the Employces arc entitled to compensation.....”

Compensation for Mr. Farquhar was assessed at $23,254.75 to be paid by the employer not later
than 23 July, 1992,

The employer appealed on the ground that the Industrial Court crred in law.in failing to find
that the employec was fairly dismissed; and prayed for an Qrder that the order for payment of
compensation be sct aside and that the costs of the appeal be paid by the respondent.  Learned
Counscl argucd that although the cmployer had given no reasons for the dismissal, the Industrial

Court was wrong in finding that the cmployer had not acted in accordance with good industrial

practices in dismissing the cmployce.

Scction CY(1) of the Antigua and Barbuda Labour Code provides that an cmploycr may,
without advance notice, terminate the cmployment of any person who has engaged in misconduct
rclited 1o his work. 1t was argucd on behalf of the appellant that the employce had done acts
of a kind which amountcd to misconduct related o his work, and which could justily the

cmployer in saying that the contract of cmployment could no fonger continuc;  and further that
.
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there was an agreement with a Mr. Marshall who had interceded on behall of the appellant that
the appellant would not take the matter of his dismissal further and the employer would not state
reasons for the employee’s dismissal which would block his chances of obtaining fwture gainful
employment.  The appeltant denied that he had asked anyone to intereede on his behalf, and in
cross-cxamination the representative of the cmployer admitted that: Mr Farquhar was never

himsclf present at or privy lo such discussion,

Section C10 which has & direct bearing on this maltter states -

"(1)y  Upon the termination by an employer of any person’s cmployment
subsceuent to the expiration of the latter’s probation period, the cmployer shall,
upon a reguest heing made by the ecmployee within scven days of termination or
notice thereof furnish forthwith to said employce a written statement of the precise
reason for the action.”

(2) “The cmployer shall, upon request of the terminated employec Turnish a
certificate specifying the dates of his engagement and termination and the type of
work on which he was cmployed.

(3) An cmployer who furnishes a statement or certificate required by subscetion
(1) or (2) respectively, shall be conclusively bound by the contents thercin in any
proceeding (esting the fairness of the dismissal as covered by Part 5 hercin or his
liability for scverance pay covered by Part 4 herein,

(4) An cmployer who fails to furnish cither the statement or the certificate shall
he estopped from introducing testimony as to facts which might have been recited
in said statement or certificate, in any proceeding testing the fairness of the
dismissal or his fiability for scverance pay whichever is applicable.”

The cmployer having given no reasons for Mr. Farquhar’s dismissal; Tam of the view that
the Industrial Court had no alternative but to arrive at the conclusion which it did.  Conscquently

I find that the decision of the Industrial Court was not erroncous in point of law,

Both appeals arc thercfore dismissed, but there will be no order as (o costs.
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