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On 23rd September 1992 the learned Monica Joseph J. dalivi:id'
a Jjudgment granting leave to the respondent to 1asuaﬂn writ n!
possession against the appellant, ordering that arrears of rant

assessed at 580,000.00 for the period October 1991 to July 1992 nnd.l

rent accruing up to the delivery of possession be paid out of funds
paid inte court, and dismissing the appellant’s originating
summorls . o

3 "_. '._.

The appellant has appealed against that judgment on grounds
now set out in full: - I :
“{l) The learned trial Judge was wrong in Law in holding
that the order of 20th November 1990 amounted to an
order for sale rather than an order directing how
an order for 3343 should be carried out, i
-~ {2) The learned tri Judge erred in Law: in huldinq-
that Solicitors could consent to the Sale’ of: Hull
" Property and in effect that there may be a consent
order pertaining thereto.
(3) The learned trial Judge was wrong in Law.in holding
that a consent order falls within the Provisions of
Order 31 of the Rules of the Supreme Court 1970,"

The background teo this appeal was that on lst December 1987

the respondent entered judgment in default of defence against the,
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appellant for US5%B5,256.66 and £60.00 for costs on a writ of
summons claiming money due for hardware supplies. On 12th February
1990 the respondent issued a summons against the appellant praying
for an order that: -
"the hereditaments and premises described in the schedule
hereto be sold subject to all prior encumbrances (1f any)
in aatié[actiun of the judgment debt, interest and cost
herein and that all necessary and proper directions be
. given for carrying out such sale and that the conduct
the sale may be committed to the plaintiff.”

The parties appeared before Matthew J. on 9th Hovember 1990
and consented te an order which was entered on 20th Hovember 13930.
That order contained, inter alia, the following provisions: -

"IT 15 HEREBY ORDERED by consent that leave be granted

and is hereby granted to the plaintiff to proceed Hltﬁ
the sale of the hereditaments and premises as prayed for
in the summons.

IT IS FURTHER ORDERED that the Solicitors of the —

plaintiff have the conduct of the said sale and that it
be by private treaty or public auwction.®

On 17th May 1991 there was a further consent order for the
delivery up of possession of the sald premises within eight (8)
weeks of the signing in court of the Certificate of Sale, and on
default for the accrual of rent at $8,000.00 per month to be pald
to the owner of the sald premises.

On the 19th July 1991 the Registrar of the High Court executed
an Inﬂ&nture of Conveyance evidencing the sale of the said premises
to Square Deal Shipping Agency Limited for $1,200,000:00, and on
24th July 1991 the Certificate of Sale was signed in court. The
appellant never delivered up possession nor paid the rent and the
respondent instituted proceedings for rellef.

The appellant issued an originating summons against the
respondent as first defendaht and Square Deal Shipping Agency
Limited as second defendant h?EEhiﬂﬂ the determination of the
following questions: =

"(1) whether on a consent order for sale of land the
party having conduct of the sale is bound to accept
the highest offer.

{2) whether the sale ....... was properly conducted.
And the plaintiff further seeks an order of the court
that the aforementioned sale is null and void.™

It is very significant that this appeal does not challenge any
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ruling of the learned Ltrial Judge with regard to the conduct of Lthe
sale or its wvalidity. instead it attacks her ruling on the
validity of the consent order f[or sale, the argument being that if
it was mot a valid order for sale Lhen Lhe sale made under its
purported authority must be rescinded.

The appellant was faced with two hurdles. In the first place

I
he did not join Square Deal Shipping Agency Limited as a parlky Fu
this appeal, nor serve it as a parLy interested.

Counsel for the respondent did not stand on his procedural
objection that Lhe failure of the appellant to join Square Deal
shipping Agency Limited as a party Lo the appeal or serve it with
notice of appeal was fatal Lo the appellant's success. HNo doubt
Lhis was influenced by the court’s power under order 64 Rule 7 in
a proper case Lo direct Lthe service of the notice of appeal on
proper parties and bto adjourn the hearing in the meantime. IL is
nonetheless clear that the rules of natural justice, would not
permit the court to make any order that would have the effect of
nullifying the sale of Lhe property and Lhereby destroying the
rights acquired under il without hearing Sguare Deal Shipping
Agency Limited, and any incumbrancer who may have been pald from
the proceeds of Lhe sale. The appellant, however, made no
application to invoke Lhe exercise of Lhis discretion, and this was
no  doubt influenced by Lhe aubmission of counsel for Lthe
respondent, that it would be futile to provide any such
opportunity because Lhe case of the Bellcairn [1885) Vol.X Probate
pivision p.161 is authority [or Lhe propesition Lhat Lthe courk
would not rescind a consent judgment if CLhe effect would be to
prejudice the rights of Lhird parties.

In the second place the appellant has never instituted any
proceedings to set aside or appeal against the consent order for
sale and it has mot been affected by any order of the court.

The effect of the authgrities is that the court must enforce
obedience of its order. It is pointless for the appellant to raise
arguments as to the validity or invalidity of the order except in
proceedings specifically brought to discharge it. In ROBERTSON v
ISAACS [1985] 1 A.C. 97, the well known Privy Council decision
emanating from S5t.Vincent and the Grenadines Lord Diplock affirmed
the principle in Lhese words: -

"The contrasting legal concepts of voldness and
voidability form part of Che English Law of contract.
They are inapplicable to orders made by a court of
unlimited djurisdiction in the course of contentious
litigation. Such an eorder is elther lirregular or



=i 'It *

Nature of thig obligation {g shown by Lhe fact that j{t

The decigive effect of Lhis learning dpplies with equal force
to consent ordersg, whatever the Category of Consent, for the

Was observed by Lord Greene M., in CHAHDLIEE~EH&HDLIEB
¥ HNICHOLSON [1942) 2 All E R, 315 at 31?,“119d2] 2 K.B,
321 at 324, Une meaning jg Lhis: the wordg ‘by consent
may evidence real contract between the Parties., 1p
Such a case the court will only interfere With such an
order on the Same groundg 45 It would with any other
Contract, The other meaning ig thig: the words "by
e consent’ may mean *tpe parties hereto not objecting’, 1
such a cage there iz pgq feal contract between the
Parties, Tha order can he altered or varied by the court
in the Same clrcunstauces 48 any other order thag is made

by the court withour the congsent of the Parties, In
|@Very case it jg necessary tg discover which meaning ig
uged, "

*

The need tq discover the medning jip which the words by consent
Was used jp this case Would haue:ﬁﬂen releuant, had there heeanp an
application Lo set aside, or vary the ordar and the Court had tg
consider whap method could he employed to effect that objective,
In thig appeal, however, wea Are not faced with any  sueh
applicatiun, the appellant, has merealy questioned the ruling of the
trial Judge that the Parties were jp fact bound by that "consent

"A party bound by a congent order, ags wag Lersely
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observed by Byrne J. in WILDING v SANDERSON [1897] E'Eﬂ
R44,
"must when once it is completed, obey it, unless
and until he can get it set aside in proceedings
duly constituted for the purpose.” &
In other words, the only difference in this respect
between an order made by consent and one not so made is
that the first stands unless and until it is discharg o
by mutual agreement or is sel aside by another order 3[
the court; the second stands unless and until Lt 1s
discharged on appeal. And this simple consideration

supplies at once the answer Lo this appeal.™

The effect of Lhe autherities iz that if there was an.ﬂrdﬁr

for sale the appellant would be bound by it, and argumenLs as Lo,

/

its regularity or lack of it, its statutory basis or lack of ik,
the Solicitor’s authority to consent or lack of it, can avall

nothing because Lhese proceedings were not instituted to set aside__

that order, and the court must compel obedience to ikt.

Counsel for the appellant submitted that the document on
record was not an order f[or sale because: -

(i} it was defective in form H

(ii) jt could not be construed as—an order for

sale, and ' '

(iii) the subject matter of Lhe order did not allow

for consent by Solicltors.

. .+.The objection to form was that the consent order was signed by
the Soliciters of the parties and Lhe Registrar and not the Judge.
However the Rules of the Supreme Courl 1970 supplies a complete
rebuttal. By Order 42 Rule (1) (4) the order must be marked with
the name of the trial Judge before whom it was made and by Rule
%(4) the order is to be signed, sealed and filed by the Registrar.
The Rules do not require that the trial Judge ox parties to an
order, by consent or utheruiq;, sign it. The Solicltors on record
usually signify the agreement.of Lhe parties by signing the formal
or a draft order, and the triah Judge may sign it for purposes of
identification. 1In my view Lhé}ﬂrdEE for sale is an order of the
court as it was signed, sealed and filed in accordance with the
provisions of Order 42 of the Rules of the Supreme Court 1970.

The submission on the construction of the order u[ 20th
Movember 1990 was that it had a drafting deficlency, in that it
omitted to order the sale, and merely gave directions for the
conduct of the sale. The words of the order and the summons on
which it was based, however, refutes this argument for by the

A
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.
application of an elementary rule of construction the order
expressly incorporated the terms of the summons and there could be
no doubt that it was for the sale of the hereditaments and premises
described in the schedule to the summons in satisfaction of the
judgment debt .

Céunsel for the appellant submitted that the subject matter of
the order did not allow for the consent of the parties and Lhe
order was therefore finvalid. He argued that Section 50 of thz
Civil Procedure Code Cap.8l of the Revised Laws of St.Vincent and
the Grenadines 1990, (which provides that where the holder of a
judgment for money applies to the court for an order for sale 1if
the court be satisfied by evidence that (i) the judgment remains
unsatisfied (ii) the judgment debtor is beneficially entitled to
the prupeity and (iili) there is no other property against which the
judgment can be enforced, it can make the order), impliedly repeals/
and replaces Order 31 of the Rules of the Supreme Court 1970 and
has the effect of making consent orders for the sale of land to
satisfy a judgment for money invalid and without authority as they
would be made without evidence, Apart from other deficiencies,
this argument falls prey to the principle that an order of the
court must be enforced until it is set aside, which has been
examined earlier.

e
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Counsel for the appellant alse argued that thé_urder for salsg
was collateral to the action and the Solicitor, therefore, had nd
implied authority te consent to it. He referred to the case of
WAUGH v H.B. CLIFFORD ([1982) 1 All E.R. 1095 in which after
considering the authorities Brightman L.J. said at 1104: -

i "The law thus became well established that the Solicitor
or counsel retained in an action has an implied authority
as between himself and his elient to compromise the suit
without reference to the client, provided that the
compromise does not involve any matter "collateral to the
action", and an ostensible authority, as between himself
and the opposing litigant to compromise the suit without
actual proof of “autherity, subject to the same
limitation, and thatﬁa compromise does not involve a
"collateral matter” merely because it contains terms
which they could not have ordered by way of judgment in
the action.™

Counsel submitted that the making of the order for sale Was
collateral because the action, for the recovery of a money debt,
had been successfully concluded when judgment was entered. I do
not agree. The whole purpose of the litigation was to enforce the
payment of the money claimed and the order was directly pursuant to
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Lhe *summons and gave Lhe specific reliel prayed for. The
proceedings in execution of the judgment debl are intrinsic rather
than collateral to the action. I would therefore reject Lhis
contention. in any event Lhe issue of implied authority was
irrelevant because the Lrial Judge had found as a [act on Lhe basis
of the evidence before her that the appellant had expressly
authorised his Solicitor to consent to the order; and Lhere has
been no appeal from thabt Cinding.
.
In dismissing this appeal I would adopt the words of Farwell

J., in RE HEWEN CARRUTHERS v HEWEN [1903] 1 CH. 812, who, after
holding that a Solicitor on record has a general authority to
compromise an acbion on behall of his client, provided he acLs bona
fide and reasonably, and not in defiance of his direct and positive
instructions concluded: -

“"{ think it would be calamitous if it were possible that

parties who have entered into an agreement such as this

should be able to get out of it on any such suggestions

as 1 have heard before me Loday.”

I would dismiss this appeal with costs certifled [it for two

counseal .
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I concur.
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