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On Lthe 2nd day of April 149%0 Lhe appellanlt wae conviclbed of
Lhe murder of Aral Heclor and ecenbenced Lo dealth alfter Lrlal belfure
Mitchell J. and a jury. He has appealed againsk hie conviction aiul

gentandce.,

Oa Lhe 24bBh day of Hovewnber 19%2 whoen Bhia appeal came on for
hearing we made an order for Lhe reclificalion of the record of
appeal, "'he record as modified §fo accompanied by Lhe Declaration
of Verificalblon reguired by Rule 4B{5) of Lhe Courl of Appeal Hulew
1960 and has Lhe approval ol counoel far btha appel lank and Forc Lhe
respoiclent., We were Lharefore saltisfied Lhat the rvecord on whicl
Lhia appeal was heard waa acoucale Lo Lhe exlenl requiced by bthe
vevilicatlon provedure of Lha Court of Appeal Hules and Llial both
pitles to the appeal wece equally sacinfied Lhak ik vepresented tle

procveediogs ab the beial.

The Grounds of Appeal

I Lrust thab 1 do no jojusbice Lo the presentalion of couneel

For Lhe appellant i T summarise Lhe grounda of appeal which e
mgued as [ollowsa: -

1. Lhialk Lhe wrial Judge was wrong Lo cejeclt Lhe

submisgion ol no cage bo answer;
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FAR Ll Lhe Lreial Jedge wiongly  admilbled ovidepca
which bad wove prejwdicial Lhan jpoebalive value;

3, that the Lvial Jodyge failed Lo dicect 1Lhe jurcy
preprecly on evidence which idenlificed Lhe accused
as  Lhe pecson in Lhe yellow van Lravelling Lo
Lebsorr iy aned

4. that  Lhe todal Jdudge failed Lo pnl Lhe defoise

propecly o Lhe jury;

n

Lhal, the trial Juatkge gave diveclions which were

prejmlicial Lo Lhe apprllant.

Thare were wo oyn wilnasses Lo bhe Rilling of Lhe decenged.
The  case againsl Ll appak Land. wan basml op eieeunslanlyat

ovidenen,

The gravamen ol Lhe appeal was Lhe conlenlion ol counsel Top
the appellant Lhat Lhe evidence was inaulfiacient Lo justily Lhe
conviction  amd Lhe Lhrast of  Wis argument. reguives  [hal Lhe
mascoulion's case and Lhe evidence in anppocl ol il be sulrjecbled
Lo a ¢areflul review.  Fhe appellanl dwd nol give evidence nor make
Ay unswaorn or Olher slhaolbewenl o ipg Lhe Leaal. The jnry were
Lhcrafore lefl wilhh Llie meonLroverbled Leslimony af Lhe prosecul.ion

wikuesses, except in gy far as il was shaken in cross-examinalion.

The Case for Lhe Mrosecullion

The deceased was mavried Lo Tim llector. He lefb Antigna oo an
pverscas LOip Lo Burope on 25Ch tfay JBR9 . e had Lo cul shorl his
Lrip and rebaraed on 31st liay 1980 alfber reeeiving reporta Lhat the
decpased was wmissing. Virginia Issava a Lamiiy {cieml (rom

Trinidad was slaying al. Lheir houne duving Lhis period.

The Noctaors had a1 Tavw house aon Lheir Eacm at Liberta and ran
a lawvuldry business  an ShoJdohn s, They also owoed vehicles
v luding a Yeliow Diahalsa Van which was uged mostly in connection
wilh Lhele businessns, ‘here wias evidence Lhall Lhile van was driven

by Lhie appallant [rom Liwe Lo Lioe,

The appellasnt was employed by Lhe dlectore and worked as a
hawdyman on Lhe Tarm amd alt Lhe lawvndry. le lived wilh his
girifoiend Jean Francis and fer Camlly on Alfred Pelers Slhreel, le
also vocupiaed fAvsbin Drown's bome on Bannell Streel . s dulies onp
Fhe Lacm incloded Tesding Lhe aninals.  There was ovidence Lhal Hr.
Heclor ad given bim specific Insbroclions Lo bulld pig peas on Lhr

Farm whtile ho was oversnas.

The evidence disclosed Lhalk on 26L0H Hay 1Y89 Ms. Insava drove

Lhe appellant Lo awml from work al Lhe Liberbta Tarm in Lhe yellow
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van and Lhalt on 270h May 1909 bLhe deceasad deove him Lo and Trow
Lhe Lavm, and Lhal Lhe decease! was Lo pieck bim oup oo Lhe 200h May
1989 Lo Lake him Lo Lhe Casae Lo boiid pig pens amwed lTead 1Lhe

danrmnals.,

O Lhe aaghl o Sabluuday 2700 tay 19049 Ha, Tasava amd Lhe
leconsed wonl Lo oo Lol Tadtr, Mg, [sgava lelbk Lhe dececased Lhere
aloalxomt 11,00 pe v good apicile, and Lhat was Lhe 1ast Lime she
saw her alive. HMs. Issava velburned Lo Lhie hoase aboot midday on
20Lh tlay 1989, 'I'ie deceased wags ol al home bul abe noliced Lhal
Llie kiLchen wares [rom Lhe night Lelfore had bheen washed. She lefl
ey alvonc 300wy amd v ebarned abel, ¥ .00 pm Lo fiad the house
oxaclly as she lelt it ecarlier Lhab «day. She [fouwwd Lhis unusual,
bul. Luined Lhe Lights oo apd left hoae and i net relaen uvnlil Lhe
nexl morning al 745 am oo Lhe 2906 Hay 190%. There was no sign of
Lhe deceased or Lhal she had come inLto Lhe hovse, tMs. lasawva
sloarted Lo ask around [or Lhe deceased. A search was mounled,
Aboul midday Geooige Goodwin a Tanily friend amd assvciale wenl Lo
tLhe [arm Lo look for Lhe deceaged. e did nol [imd hier Lhers, e
iule a reporkt Lo Lhie police. dboul 2.00 pwm Ms. I1ssava and Gregson
Williaus wenl Lo Lhe appellanl's hone Lo bepilere whellher he had
secn Lhe deceased on Lhe day belore, In leer evidence she sald
Lhalt -

"lle said Lhar he had sot feen her. She wag supposed Lo
pioek oo up, he waited all day, Lill he even fel) asieep.
had he said Lhat e was still waibing. e gaid somalhing

abaul, hor pickiog Lim op alwual o blow toreh.”

Aoont 3,00 pm Goorge Goodwin omade a fuclher veport Lo Lhe
police who jmicdiabely comuenced a search and invesligalion., Laler
Pl dlawday Lhe yellow van was soen parked on a streel beliiwd Lhe
Heolaors home o a place where Lhe llectors never park L. Shortlhy
afler .00 pmoa parlky of polive officevs umder Lhe command of
Supeliobemmlonl Troueharl Smilh wenl to Lhe yellow van and a search
revedabed what appeared Lo b LBleod slaing on Lhe floor all Lhe back

ol the wvan.

Jeon Francis gave evidonce of a conversation ab her home witth

Lha oppellanl alber .00 pm oop 29Lh dHay 1909, in which Lhe

cigquiries being made for Lhe deceased were discusaed and which
incloded this exciange: -

"Nycrs why dont you o aned hielp then Lry and Cimd Bos.

HecLerr®.  Jle Lurned Lo we and sald "who Lold yon Lbal

Lhiey ddouw' L kidoap her?” 0 told him "10 Lhoy kidnap her,

Tim bas hils money. Tim will pay Lo make his wife Lalk".

‘the accused gaid, "well T don't koeow, caure T did nok cne

Mra. ector Tar Lha day o™
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The police continved Lhewr enquicies.  They wenb Lo Lhe home
af Lhe appelianl some Line aller 7.00 pm thal nighlk. Having hean
told by Superinbendenl Peuchar bl Smith in bLhe presence of olher
pelice olficors Lhal ho was making engquiries dnlo a reporl Chat Lhe
deceaned was missing aml Lhalk il was understood Lhalt she was 10
ek Lo wp o on Lhe Susday Lo go Lo Lhe farm Lo Teed Lhe animals,
Lhe appellant peplicd thal Lhe Tacl Cime o saw Lhe deceasol was
Lhie Satucday belove, whea she picked o oo al heane and Lhey wenti
Lo Lhe [arm al Libeclsa whera they fed tLhe animals and Llhat she
dropped biw back Lheane al AlTeced Peters Stieel and Lhat e had nol
saen hoer sinen. The police Lhen book bim into cuslody. taler Lhal
avoning all Police lHeadkuarbors Jduriag an Inlerview Lhe appellant
Lold Soporvinlemdenl. Swith i Lhe presence of olher police officers
Lhal. he never saw Lhe deceascd on Sunday 28L00 Hay 1989 and that he
wailod aL his hiowe all day Jor her Lo pick ibm upr Tor Lham Lo go Lo
Lhe Tavme to foed Lhe animals.  He repeated Lhab Lha last Liwme he

saw her was on Saluwday 2700 Hay 1309,

Lo 30LL Hay 198Y9 aboul 6.00 o Lhe police coednebed a search
aft Lhe llector's aem.  Oue lLowell Jovvis o (Triend of Lhe ltecbors
cnleied Lhe [arm bovse Lhrowgh o window Trom whiich Lhe wooden
louvers were removed by Lhe police. e lookad around and did not
see Lhe alececased wr anylhling he consideoved uwousual. During Lhe
smnrch ol the [Aacm and suriomuling aven the police Toumd a black
panly along wilh a sanilacy pad.  The hlack paaly was denliflied as
being siwmilar Lo one Lhie deceased owned.,  The police also Tound one
virr 1 1ng hifoeal lens which was idenlilied as being from Lhe glascoes

L dercaased wore.

Lalep Lhalt oday Superinlendenl Swmilh asked Lthe appellant Lo
Alapw i where Tra Slevens, hnown as Jalumba lives. The appealtant
tepbied jn Lhe presence ol oliier palice oflicers: -

"I know Lhal 1 Lold yau lasl onighd T did ol dee HMrs.
licclor on Samday bt Lhe Lyl is Lhal | o«did see her
bBecavse she came amd piocked me up ab homs ab AlLeed
Pelerg SLreal Lo Lhe wan, aml we wenl Ly Jaluomba and
picked vp a welding plank.  She dvopped me ol home witl
1h e lefl me Vieern. She dhove away amd | aever saw her

L TN NI

Aboul. 6.0 am oon 3lseb Nay 1989 allinglon Thomas who was at Lhe
beach wilh wombers of his family in Lhe Jabberwork acea smell and
saw  grmelhiing. e supmoned police oflicers whom he had senn
baLhing o Lhe area. These officers lonacladed Lhe Commissioner and
Doply UDommissionsr of Molice.  'I'hey bnmediately vadioed a punber

ul paople includipg e, Sinon, a pathologist.
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The decomposing body of Lhe decoascd was fouml in a shallow
grave. Dr. Sunen Lhe pathologish described various injuriens Lo Lhe
palm ol Lhe vight. hawd, Yhe Lingecs and palm al the lelL hand, a
gaping lacevaiion akv Lhe cight. ealbow, Lhres incised wounds Lo Lhe
Freml. o Lhe neck (which in s opinion would have cavsed doallb
wilhin secomnds of having been inllicled)y. e Cooand abnormalifies
n Lhe hyobld bone which he suspecled was a {ractoare commonly soen
in stranguiabion. There was a8 wound g Lhe cenlre of Lhe Torehead
ami a gaping o5 In Lhe uwterine cervix wilir an adjacent bloody area.
He debevmined Lhal deall resulled from Lhe wounda Lo the neck and
noccurced aboulb 72 hours Lefore his ezxaminalion plus or adnue 0 Lo
12 houwrs.  lle explainml Lhe rensoens why he was unable Lo give an
unctnivacal amd aceurale tine ol death, bat [ormed bhe opinion Lhat

ML cowld have oceoureed lale on 28O May 1909,

The prosecation adduced avidence Lo show Lhabl Lhe deceased was
Eillerl at Lhe Larm house. Fdalan Fnes & forensic scienbisl
ewplayed ab Melbropolibtan Police, Hew Soobland Yard gave experl
teslimony. imring Lhis Lesiimeny he explainetdl the axlencive
tesgearchoens wirich he had vwlertaken and presepbod nunncans oxhibils,
e expressed Lhe opinlon Lhal blood staing Tound Lo Lhe bedroon ol
Lite Tarm houne were Lhat of the drceased. e said: -

“Fhe incidenl involviog Lho spilling of Lthe blood of hvah
llector wonld bhave bLaken place belwean Lhe bed and

wardrobe, "

On 1al Juna 1984 Lhe police execuled a search warranl, al Lhe
home of Jean Francis where Lhe appellaost Lived wilh ber and found
a lleanesgy Nrandy Dotlle, a wmintalure bellle warked Curacao Dots
lwa winlabtuve Lollle cops, and some pleces of miniatmre boltle i
Lhe yard,  The appellaul Lold Superiontemdenl Smilh an Lhe presence
o] oLher police olficers Llhal he and Jean VFrancis drank Lhe
caonbeols of the bobiles and Uhrew Lhiem o Lhe yacd.  He said Lhat
a4 [viand bhad given hiim Lie winialvnre bollles ailher Lhe Wedpesday
o FPhnesday ol Lhe waeok beiure. SuperivLomdent Smith Lold Lhe
appedlanl Lhal he believed Uhinse bollles were Lhe voes wiasing [rom
Lhe dlgcLoc's Farm howse. The appedlanl. siawl "you will have Lo

prove Lhat.”

Gubrvserguent. ly on Lhe same day Supevintendent Sollh fold Lhe
apperlrant in Lhe presence ol olher police of[icers Lhal he received
informalion Lhak he awd Lhe deceased Lad gone Lo Lhe houne of Siowie
Bonjamio on Swuday 208L0 Hoy 1909 o fhe Heoolars VYan and Lhal he Lhe
appellant had Lwo pieces ol pipe with bhim which e asked Showie
Danjamin Lo Lhread Tor him.  The appellanlt said Lhat Lhe incidenl

vEcurrndd on Lha Satarday nok Lhe Bunday.
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LaLer Lhak day SLowic Bepjamin was ilnviled Lo Lha police
stalion where in Lhe prosenco ol Lhe appellant he repeatbed whal he
had rold Lthe police oflficers carlier Lhal day. He itasinbed Lhal
Lhe incidenl ocourced on Seamday 2800 tlay 1789, The appellanl on
Lhe obthier hawl insiasled Lhal, 1he incident look place oo Lhe
SaLurday nok on Lhe Suuday, ALowl, 80,30 pie on st June 19BY Lhe

appellanl was actreshed and charged wilh Lhe nweder of (e deceagerd.

The Evenls ol Suaday 20th !ay 1309

The sLalLements wade by Lhe appellant belbween Lhe 22bh Hay and
18t ol Junn J989 [ormed an bmportasl parl. of Lhe case [or Lhe
proscoulion, 'hese sLaleomenls wore nel conlradicted o any way
lecause Lhe appellant sald oolhing abt Lhe btrial amd no cvross-
axaminailon was divecled Lo challenge Lhem, 1L Is clear [ron Lhese
slalemanlts Lhal he was presenliovg an alibi. e was saying thal on
Ihe 2030LL Hay 19289 he wan ol wil.lllh Lhe deceasnd, excepl. his
subsequent admission Lhat siie took him Lo Jalunba in Lhe morning Lo

pick up a welding ploat.

The proseculion adduced detai bedd cvidence ol A he novenenls of
il deceased and Lhe appel Laot on Sunday 20000 Hay L9AY Lo show Lhat
Lhe daceascd did pick up Lhe appellant Jor bim Lo woark on el lding
a gale Tor Lhe prhg pens amd Lhal Lhey wenll Lo Lhe Tarn al LiberLa
in the van., ‘These ace sone examplen,

Qrlene Lyklle an coptoyee Al Lhe lleclors! Laundey  yave
v idence of a conversat.ion shie had with Lhe appellant oulgide her
T ol Alfved elers Siresl aboul plickioyg coconuls for her at her
hunne . dle promised Lo come Lol she said Lhat she waibed oanli]l 500
i ad e never showed upr. She pul fhe tine of the conversalion al
1. an. lier veighbwour Condace James who alsu yave evidence of
this conversalion pul Lhe Lime al 6,30 - 7,00 am. She also
Ileslifiad Lhab on Saltucday 2700 Hoy 1989 Lhe deceased dropped her
liewnee aliery work hebtween 1.00 - 500 pia aned on Lhe way hoame 1 hne

Aeceased onllected Lwo piecces of pipo Crom Jardine's lione,

Tra Stevans kaown as “Jalwnba®™ gave evidence Lhat on Sunday
ML Hay 1509 alwal B.00 am Lhe deceasel deove Lhie van wibh Thin
appxl Land, Lo his howe oo Wi lkinsen Stpeel. and he lenl Lhem bis
weiding plant Lor one day Tor Lhe appellants Lo bol ld a gale [or Lhe
llectlar'a Tacm, Al Austin Drown':s home, which he also ocoupierd.
Ther o were olher witinesses Lo Lhis incudenl who sow Lhe deceased
deiwing the yellow wvan Lo and Fegw Jalumle's place wilh Lhe
appel Lant and picking vp e wolding planl which was subsequanl ly

seen al huslin Drown's home,

Aabzey Joseph gave ovidence Lhat e reld Lhe appellanlt A



gquacter lwoktle of rum in his Lavern on Benpell. HShreeslt aboul 1450
yards Lcom Anstin Mrowin's hwaue ip same shreck ab aboul 045 on on
20Eh May 1904, There were scveral wilnesses to this incident who
also Lestilied Lhat afler Lhe appeliasol 1elL Lhie shop Lhe deoeasod

came there and ashed rquestions,

Stowie Bemjamln a welder gave evidence thal he was al  hone
conking breakfast when Lhe appollant came Lhere belween 0030 -
L. a0 am and asked hiw Lo tLhread two pierces of 172 inch galvanise
pipe. Benjawin Lold him he had ne die of Lhal size. When 1ihe
appellant lelfL, Nenjamin heard a car starh up amd looked out Lo see
the Hecoonr's yellow wvan drive off. Stawice Nlenjamin also gave
avidence of Lhe incidenl ol Lhe poelice shaliaon when he recountad
liis slory Lo bthe police in Lhe prasence of bthe appellant. e said
Lhat the appellanl insisted Lhat the inclidenl bad cccurred on Lhe
Saturday beleore and nol on Lhe Sanday.  He conlicmed Lhat he had no

douvbt thatl. Lthe incidenl, Logk place aon Lhe Sunday,

Stowie Denjamin's daughiers Alezia and Rldis gave evidence Jn
supporkt aml LesLilied Lhab Lhey were suce Lhat this accouvred on
Sumday 200LL0 Hay 19299 and Lhal Lhey both saw Lhe deceassd driving

Lhe van away willhh Lhe appallanbl in it.

Chrizsfcebal Christian sald Lhab albwoul B, 30 - 9,04 an she saw
Lhe deveascd drive Lhe yellow van across DBryson Sireeb wilh sows

vue lo QL. She did nel cvecoynise Lhe person.

Jean Francls aaid o her evidence Lhal Lhe appellant said Lhat
e expoclied Lhe deceased Lo pdok Toim o up att 12 Wrelock, Belwoen
10.00- 11,00 am hie pulled oul Lhe sleei to build Lhe gale at AusLin
Hrawn's place bocause Lhere was oo currenk ab her bowme. She said
Lol she did nol see him at home belween 10,00 - 11.80 am and aboul

.00 pm i Lhe eovening.

FlLzroy Wilkins Lie I8 year obd scen of Jean Francis sald Lhal
aboull 11 0releek Lhe appoellasl was al howe and sald "thrs Heclor

didan't vome as yel."

lra Stevens hka Jalumba rfaid in his evidence Lhat alb abionl 12
nooa e passed by fduskin Brown's howe and saw Lhale Lhe sbeel hadd
not, heon worked oo, e woenl bo Jean Francis home and called oat
Lhe acaused who Lold him Lo cowe back later Tor his walding plant.
lle tn Tack collecked Lhe plant Lhe Tollowing worning 290h Hay LYBY.,
AL Lhal, Liueer e couwld ses thal oo work had been done oo Lhe
Butlding ¢f Lhe gake.  There was evidence foom bwo wilnesses Lhal

Lhorn was ne oleclricily ia Lhe area oo Lhe mocning of 2000 May
19y,
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This sectiopn all Lhe evidencr showed  that the decrased
collected Lhe appelianih as early as B.00 am [or tLhe purpose ol
Bullding Lhe gates Lov Lhe pig pens [ec Lhoe Carm anwd aseisled him
fo propare Tog Lhe werk,  Soveral poople saw her dolviag bim aboutl,
There was alse Lhe evidence of his slalemeols Lo omeabers of his

hoemsehold Lhal Uhe dececased would pick him ap abontb 12 nuon.,

Joean Labadie & secuciby guacd JTiviuyg al Libeola gave cvidence

Lliat she saw Lhe lleclor's van golng Lo Lheir facm after 12 noon.

Lelsa Slman a 20 year old stwlent who lives at Libevrla, gave
evidence that she saw Lhe llectors van pass bravelling towards Lhe
Carn Derlweon 12,30 g0 - 2,30 g, Aowan wan deiving,  The deceasod

was in Lhe pasgsenger soab,

Houben #hoedes a 72 year old man who lives ab LiberLla gave
evideonce Lhak Le saw Lhe Hecbtor s wvon aller 12.00 mn going on
towards L.00 pm, Lravelling bLowards Lhnir fatrw. The deceased was
in Gk but not dedving.  He identilied vhe appoliapt as Lhe drjver.
Bbut his evidence wans dliscradiled o cross-examinalion because he
hindl previously said he conld nol idenl i Ty Lhe dviwer, Dolh in his
glatemenl Lo Lhe police ol in bhis evidence al Lhe Peoliminarcy

Tuquiry.

Darthitdn Francis Lhe daughiler of euben @luxles who Lives al
Liberba with Lhim gave evidence Lhat she saw the van hobween |2 noon
amd 100 pm. 1k was bravellioyg in Lhe dicrcolion of Lhe Marw.  She
saw Lhe appellanl and Lhe doceased ia Lhe van, I her examioabion
oehiefl she #al:dl the deceased was Jdriving. Bulk i croes-
roamination she adwmilted thal: L mask have been Lhie appellant who

wan deivineg,

Havgagetla Sltevens was on her fava al Liherla and could sere
Lhe Hovlor s Larm cleacly,. Uelween 3200 pm oamd 6,00 pw she sow the
lHector s vaan al thelr faom porked in Lhe back yard of Lhe facw

[ITELIRET LI She sadd Bhall when she 1o06 abool, 6 ' elock | he van wins

a1l adk Lhe [iaew,

Candacy James whe lives in oan alley-way ol AlLced Pelers
Slrecl gave evidence Lhal she saw Lhe appellant walkiong vwp Lhe
alley -way aboul 5.30 - 6.00 pm wilh o Sb.lwaia Banana Nnox on his
hvael, They hast a conversaiion, doving which sho obbaioml o plashie
Bag ek Lhe appellant gave ber some mangaes Fron bhe box. She said
Lhatt she saw Lot les of Hapoieon Brandy, lennessy and somo sual b
Lollles - segvenily Lype in Lhie box.  The appellant Lold hee he had
gonn Lo Liberta wilkh Lhe pecgon who come La pick bhim ap, and thal

he ool gsome o the wmangaes Leom Headals and Lhal, e Look a bhus amd
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came Lo Lown. Thore was evidonoo Lhal Lhe Heclars foeporbed bananas
from SL.Twmeia ia simi lar hoxes and Lhal, Lhey hod wango Lrees an Lhe

Lanrm.

Cortrude Hanton a  Gupervisor  al Lhe  lwulaml  Revenue
NDeparbtmenl, gave ovidonce Lhabl on Seaday 2900 May 1909 aboual 7.00
pme shie saw Lhe llockor s van packed in lower ffambiles in [ronl of her

house.

Avoalln Brown bLhe 14 year old daughler of JJean Francis gave
avidence Lhal, ghe saw Lho appallanl come back home after 6.00 po

willt a plaslic bag with mangoes and rample hollbles.,

Joan Francis gaid ln lier cvidence Lhak Lhe appellant did nol
vome back owe unlil alfber 6.00 pm, lle vrelurued with a plaslic bay
cantaining mangoas, Honoessy Brandy and sample rom. They  drank
the vonbenks of the liguory botlles and Lhrew away Lhe emplLy bollles
in Lhe yatd., She fell asleep aboul 9,00 pmoand woke up aL §.00 am
Lthe aexk worwing. The appellanl was Lhere when she [el) asleep and

whea she woke up.

Tangy De Plaza the 15 year old dangliter of Jeon francls saw
Liie appellanl jo Lhe ecvenioyg abioul 5.59 pm wilh a pink plasbic bag
wlitich hoad sone JikLlle botLles of run and some mangoes.  She gave
evideace of Lhe appellanb’s presence aloul Lhe house until aboul
1.0 pwm when she asked Lhe appellant to help her Lo cook. e
appellanl said be cowlde'l belp her becouse he was going on a
mission and e wenlk oulside.  Tangy did nol. ses tiim again unlil Lhe

NERt morning,

Eolln figowns o Carpanber Living alk Liberla gave evidence Lhal
e saw Lhe Heclor's yellow van pass along Lowards Lhe Heclor's {acw

elwaon 11,45 and 1050 pu bl he could nol sea who was driving.

Wlufleld Nacris awnd Clavonce Joseph enployees of AnLiguaa
Faving Ce. Lld, gave avidence Lhal Lhey went Lo work al T.H.Kirnon
Shreet abeasl 7,00 am oon 2900 May 19389 aod saw Lhe Neclors van
packed in Che arvea Lhey janlbended Lo pave. 1L wae open and Lhey

pushad it iolo an allay way,

Clecumstoutlal Evidence of Lhe Appellant' s Presence in the llector's
Faxm Housa at Llbergl

Tim fiector gavae evidence Lhal o colleclion of miniatures hie
had at Lhe Tacw honse and his supply of liguor were missiog when Le
Lirst gearched fhe [avw house aller Lhe dicappearance of Lhe
daceasad. e identifierd as Liis, Lhe enphy lMennessy Drandy botlle,

comnply  miniature Curacao Nols bLobGle, broken pieces ol a JRI
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miniatuve botible, and Lhe cap [or a minlabure Bowars Scoleh Whishky
boulbkle whith weve Tound in Lhe yaed ol Jean Francis® home when Lhe
police execuled Lhe seacvel warrant tLherve oo 1sbL Jupe 1909 and
which, according Lo Lhe evidenee of Jean Francis, Lhe appellant Lad

brought home on Lhe evening ol 200l Hay 1909,

The prosecution alse produced a wooden cup foupd ab Auslkin
Brown's home, which Lhe appellant also cccupied, on Lhe exacution
ol a search warraub on 1st Jdape 1249 whijch Tiw Heclor idenkified as
belng one of & set of six wexican cups hie and Lhe deceaced har
purchased in Hexico o 1507, The olher five were still in Lhe Tarm

lenine

The presecolion also bendoced Lhe eaxperl Lesbimony ol a
forensic svienbisi Pamela Hawmeo Trom Lhe MelropolilLan Polive
Forensic Labovalory in Loeedop,  Hniled Kingdom, Logebther wilh
suppoerling @xhibits Liak some of Lhe foolprinls on Lhe [loor boards
Laken from Lhe Hectoc's Lavm hunse ware made by Lhe lelt and cight
sneakers sent Lo her for examinalion. These sneakers were
identified by witnesses [rom he appellanl ‘s e as Lhose which he

wAB wearing ou 210LL Moy [90%,

Tiw Heckor, amd some of his close associates aiuwd employees al
Lhe f[arw gave evidence Lhal. Lhe appellant wasa nobk permillied Lo

coler the Farm house amd Lhalk bhe had nevoer beon saen o it

1n supporl of his submission Lhal Lhe Lrial Judge was wrong Lo

tejrct e oulmiission of no casre Lo answer counsel  for Lhe

appaliant. relied oo Lthe PFuaglish Courbl ol Appeal ocase ol [ v

FALLILALT [ 1901 T3 Ce, App. . 124 al plod27 whore Lhe laeodd Chiefl
duslice sald: -

"Uow Lhen sthoold Lhe Jdudyge approach a sulwniseion ol "o

case”? {1 1 Lhiere is no evidence Lhab bLhe orime

alloyed has boen camwilled by Lhe defendanl, Lhere is no

difficuliy. The Judge will ol course stop Lhe case. (2}

The difTDlcully arises whore Lhere 1s some evidenge bul il

ig of o Lepuwows characler, [or example because of

inherent  woakness oy vagoennss  or because il is

inconsistenl wikh olhier evidence. f(a) Where Lhe Judge

comes Lo Lhe conclugion thall Lhe proscoutlion ovidegono,

Laken al 1ls higheslt, 1s such Lhab a  Jury properly

directed could ool properly convicl wpon L, QL is his

duly, upon a submission being wade, Lo stop the case., [}

Where however Lhe prosecullion cvidence is such Lhat ils

sLroengll or waakness depends on Lha viow Lo be Laken of

a wilness's roliabilily, or olher mabtlers which are
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generally speaking wikthin the province af Lhe jury and
where on one possible view of L facls Lhiere i85 evidence
upen which a joury could properly come Lo Lhe conclusion
Lhal 4 he delemdant. iz guilly, Lhen Lhe Judge should alblow

Lhie mabler Lo be Lried by bha jury.”

I adopl Lhis as an aceurale slalemont. of Lhe Taw.  In applying
thoese principles we concluwte Lhal wo veasanable analysis of Lhe
avidence adivced jo Lhis caso coweld resolll in Uhe view thal Lhere
was no evidence Lhal Lhe crime was commilled by Lhe appellast. The
wakorial evidence in one viow was nol ol a Lenuous characher, aor

wah L oweak o vague or dnconsinbenl wilh olber evidences,

c This  wans o care  in which  Lhe  prosecution rvelied on
circwusbantiai ovidence,  In suel cases Lhe Courk musk be mindlul
of Lhe warning of Locd Uormapd jo TEPER v R [1952] A.C. §80 al
p. 189 where he caulioned thal: -

“CirovmsLtanlial cvidence  wmust  always ho narrowly
cxamined, if only because evidence ol Lhis kind may be
(aliricated to casl snspicicn ou anolher poooon, I ia
Alse necessarvy Leforve dvawing Lhe olerence of  Lhe
accused's guilbt [rom civeumslanlial evidence Lo be sore
Lhat, Lhere are po olher co-exisbing circumslances which

would weaken arv destbroy Lhe inference,”

But afler alese scruliny clircumslactial evidence cowld have
.' Lhe chacacter descr tbed in R v TRILOK, MERVER AHI) DOHOVAN [1920] 21
Co. N R 20 by bhe Twid Chiel Jnsbice al p.2l:-

“1L has  heen gaid Lhal bthe  evidenoce against Lhe

applicants is  clrcumslantial: o ik 18, bmk
circwnzlanklal rvidence iy viry wllen Llhe Losl. 1. i
evideoce ol surrveomwling cirvcumatances which, bry
) melesigeesl coincidonoe, is  capable ol proving A

propasilion wiLlh Ll accaracy of wmabthemalies. 1L 18 no

-+ doaregation of evidencr to gay that I8 g ¢ireamslantial "

In my wiew Lhis was sech a case where, Lhe sariouading
cirenmslances which were moven o evideoes, Pinked Lhe appellani
Lo Lhe cosmigsion of Lhiis orioe wilh such mabhemalical procisiom,
Thal, Lhe Luial Judge was vighl Lo consioder thalo a jury eoultd Ciad
oo i Ty, L Lhase citoumalances iL was ils duly Lo rejecl 1V he
ne case sulbinission as he did, [ have ng deublt Lhat Lhere was

sl Ficient. avidoneo to suppocl Lhe copvichjion in Lhis case.

Tho Admigslhility of Lhe Bvildence
Cownsal Tor Lhe appellant sobmitled Lhal Lhe Lrial Jodge oughl

Lo hinwe oxcloadoed, on Liie groung Lhat JL was more prejudicial Lhan



probalive: -
a. The ovideonve ol Lhe ocwpey alecohol LobtLlea Fouwmd in
Lhin  yard  of  Jean Francls beoecanse Lhey wele
incapabile of particelary idonliliealion as being Lhe
holbles thal were missiong [vom Lhe farm house; ol
Iy, The ewvidenee ol Lhe sheoe peinls loond in Vhe Tlaor
lwards ol the  Tarw house bcause jL wag nol
possibile 1o Vink Lhose prinks wilh the relovant

dale of 2000 Pay T

In Lhe 4L edition ol llalsburys Law ol Epglamd Vol LI pava. 364
1L 15 slabed Bhat Lite Lest of admissibilily 15 relevance, bul Lhal,
Lhe trial Jwbge has an over-iding disceelion Lo exclude evidence,
even il relevant in law, where 1ls admission would operale unfaic)y
againgl Lhe doeloendant . Thooe ig abundanl. precedenl Lhat a Judge in
a cruminal Lriat has adiscrelion Lo refase Lo admit evidence i in

Bis opinion s prejuwdicial effecl colweighs iLs probalive value.

P HUEOTY v TUE QUEEN [198%] A.C. 1242 Laovd GrifCithis explialned
Lhe meanting of "propudicial elfecl” Llus:
“rho phitase "prejadiciatl eflfech” s A celerepce Lo Lhe
[ace Lhal altheugh evidooes has been admibied Lo prove
vorlain collateral mablers Lhere s a danger bthat the
Jury may albach updor weighl Lo such evidence and regard
thoas probalive of Lhe crime wilh which the accused is

chargred. ™

e Lhe couwrse of hin spaech he made 1L clear thal evidence
which wag "prejmlicial® in Lhe sense thal iU was shrong pooseculion
ovidence Lhal ndght well cesall in Lhe conviclion of Lhe acouged]
Jid ount [ail wilhin thin erclusionary tule, 1L seeun Lo e | hial
Lhe evidenve was 1alevanl awd had o a igh problive wvalue, anrl
consermently Lhe dasue of waflailrness Lo Lhe appeliant conid ool
arise in Lhe civeamslanees of Lhis case. The Leial Judge cacelully
poriuted ool the  isocues which the  jury had Lo congider gn
debecwining whalher Lo aceepl Lhiiag evidence a1 prool ol Lhe
prroposilions advanced by Lhe prossoulion, Inclading Lhe gqualily of
My Meclor's identalication of Lhe Bollles apd bhe qualily ol Lhe

vesearches concerning Lhe [oob prinks.

Counsel did wotl complain abonl Lhe direclions given Lo the
By 48 Lo Lhe manner in which Lhey wore Lo congider Lhls evidnnce,
el quile vighibly so, becantse Lhe Leial Gdudge was Lhorongh in Tas
jresenlalion of Lhe evidence and direcboed the allenlion o Lhe jory
To Lhe el Tor carelul consideration of Lhe evideonce on Lhese
PHENNS . In my view he pointed oul Lhe jury all the (aclove which

Lhey onglill to have considered am! o a TFalr manner.
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The evitdence of Lhe bobLies and Che shoe prints when coupled
willi Lhe ovidence Lhat {(a) Lhe appellanl. was seen going Lowarcds
Lhe Lacm fw Lhe Uecbor s van o Lhe 28Lh Hay 195% (b)) Lhal Lhe van
was secu pavked al the Ffavm Lhat allerpoon (c)p Lhabt he carried
Ll Dbollles Lowme oo Lhe evoendng o0 28LL Bay 1900 and  Lhe
civeamsLaoee Lhal (d) oo explanalions were olleved by him; was
capable of proving Llie proposilion ithatt Lhe appellant was inside

Lhe farm house on 2800 Hoy 1UB9.

There was apolher waller of fwpocvtance,  When bthe bholkles were
Covndd, Jean Froosis o Lhae presence of Lhe appel lanl stalted to Lha
police Lhal ke Droaghl them Do on the 2000 Hay 1909, Thre
appel Tanl Luld Lhe palice Lhal Lhey wore given Lo hiim Ty oo friend
ol Repnedy s bar on Lhe  preceding Wednesday or Thuarsday.
Superinkbendent Smilh asked the appeltani to wdenlify the Triemd amd
The appellanl Look Lhe pelice down Lo Kennedy's bar where albeor
about half bhour the zearpch [or amd ewquiries aboul the “[riemd”

proved Trail Tess.,

In oy winw Lhis ovidence was direct. !y relevanl Lo ab least tbwo
twperLanl. issues (1) did Lhe appellaonl. antac Lhe farm hoonsge oo
8L Hay 130697, {and o arcocdance wilh Lhe doclrine ol cecenl
possessiaon his possession of Lhose goads js evidence to snppocl Lhe
canclusion Lhal Lhe entered Lhe farm house and carcied Lhem awny.)
aml {2y wog Lhe appe) Llanl delibevalely wisleading Lhe police as Lo
s wovenepls on bhe 2000 May 19897 Awd Il so {or what purpose?
{HD Ll answers to Lhese rquestions wece Lhal he was deliberalely
micgleading Lhe police Lo conceal Lhe Cack Uhat e was at Lhe Tarm
wher e Lhe deceasoed was kil lod Lhion 10 wou ld e svidence from which

Aan infecence of guill conld Lie drawn. )

This evulence wias nol coellakeral Le Lhe [ssue. L was
direcroid Lo pronl of Lhn appellanl 's presence o Lhe Darm house on
AR May 1909 which In Lhie conlexl, of bhe olher evldence n Lhe
trann was an Jmpoerbanl, link i Lhe chaso ol ciroomgtances bhal,
prrinbed Lo Lhe guilt al Lhe appeliant. o wy view 1L was highly
probative of Lhie offonce sl bk would Lherelore be wroog Lo
charvaclerige Lhis evidenco as having a poejudicial el lect, The
admission of Lhis evidence was a propec oxercice of Lhe Lriatl

Judyn s tiscretion.

IdenLifivallon Evidenge
Lelsa Slmon

Counsel conplained Lhalt Lhe brial Judge shouled have lold jory
Lhal, bLeisa Siwon Jid nol idenbify Lhe acousaed as being in Lhe van
whian jil was gaing Le Lhin Hecbors Farm aller 12 noon on Lhe ZHLLE Hay

113y, Bal Lhal submigssion was i1l Lownded because Lhe Judge gave
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the jury adequale directions ou Lhial isswe, and wenl on Lo explain
bhe difference bolbwoan Lhe cvidence celatbing Lo Lhe deceasod aned
Lhe appellant. awd joviled Lie jury lu cvcunsider wlhelhar lLeisa
Simon's Cajluve Lo jdeslify Lhe appellanl olfecked Lhe roliance
which vhey could ploace on e lhilda Froneis® evideoce in Lhat
tegard when bho mald: -
Lo you may think Lhere is a comuwon Factor Lhere in Lhe
evidence of Barbtilda Francis awl lLeisa Simon - Mrs.
flecter. bBerlilda Francis says ks Lhe pccused, bak Leisa
Siwon iz oneb inoa pesilioan Lo say 1L is Lhe Accused
because she eouldn'h ddentily Lhe man. You will have Lo

decide again how you accepl Lhe evidencea in Lhal regaid.”

& Beubon B

as heiug Lhe mon who «as in bhe van as L was Lravelliog lLowanrls

Lhe Cacm ow 2BULR Hay 19049, [ was proven Lhab when he gave Lhn
parbice a glaltement befove torial aod alse when he gave evidence al
Lhe praliminavy emquicy he Lad sraled Lhal he could non idenlify
Lhe man, Couwscl arqgued Lhobk Lhe teial Jdudge showild bave ruled Lhe
evidence of Rhades complobely uvarellahle aml relied on Lhe judgmenl
gl Lood Pavker C.oJd. in Re v GOLDENIL [19060]1 A1) BE.n. 457 ak 459: -
“Iono Lhe judigueol. of Lhis courl, when a witness 1s shown
Lo have wmle previowus stalements ineousislenlt willh Lhe
evidence (iven by Lbe wilness at the Lrial, the jury
shiould not merely be directed Lhat Lhe evidence given at
Lhe Lrial should he regarded as wnreliable; Lhey should
. alsu b divecLed Lhat Lhe previuws sLatemeals, whather
swWoIa or unsworn, do net conslitule eviidence on which

Lhey can aclk,”

Thig sulsdbssion mash be yejecled becaunse Lhe Leial Judge gave
direcLions which [ollowed Lhe very guidelines of R v GOLDER on
which counsel for Lhe appeliank velied as he quite unegquivocally
laid Lhe Jjury thalt Lhe Sdentificabion of Lhe appellant by Reuben
Phodes was unrelinble. in Lhal regacvd he said: -

"I liave alreacdy Lold you Lhabk Lhe dock wdenblilicalion ia
the Circuwwsiances ol Lhis case is  an anreliablo
fdenLifllcalian, il Lhere is no olher evidence Lo suppurt
L, and you will wvory woll decide, as Judges ol Lhe
Cacls, liow you wil) Leeab Lhal., Dot iv is wy Tunchijon Lo
Lel)l you Lhal il is unreliable aml perbaps of lillle
weighl or no welghlt at all."
andl in anolher passage when be indicaled Lhe irrelevance ol lhe
previous slateuwenls excepl as Lo Lhe ellecl Lhey may have on Lie
tcredibilily of Lhe wilness he said: -
"As I indicaled Lo you eavlier, we are coneerned wilh Lhe

avidence  (qiven here, uobt bLhe evidence before Lhe



Hagistrate or o Lhe stalemenl Lo Lhe police, and you
will vellect on Lhe evidence given in Lhe stalement as il
hags bieoen olicibtod, and whalt has been sald before Lhe
flagisturake Lo delecming whether you will accepb |he
evidence given hnre ol what weight you will altach 1o
ik, 3L any, [ you avcepl ik, Dul we are conceraml wilh
Lhe evidence given here.  Aud you will have Lo delermine
Lis credibidicy on Lhe basis ol whal you have seen and
hieavd heve. Whelheor youo could aceopl ihat as being Loue-
whalt he is saying now, aud whether yow could act on il
It may Lie, Jo Lhe light ol his contradictions, Lhab liis
evidrnce cosld not b as credible as you wialh bul Lhat is
culitely a natler [or youw. That 18 your pacticelar

province awl you hoave Lo wake up your wminds on Lhat "

Pert

I

ua

|
.
I

Counsel sulanilted Lhal Judge [ailed Lo follow Lhe "Turnbull®
gnidelihes in ddirecling Lhe  jury ou how Lo deal wilh Lhe
tdenbification evidenee of Bervlilda Francis; and thalt he fajiled Lo
poinl aul Lhal Crom the pogibion in which was slooping Lo pick ap

Teavens hehind Lhe hedge sho was pol o a posilion Lo aee.

the offect. of B v TURNDURL [1216] 3 ALL E.R. 549 was Lo onsure
Lhat as a waltler of law a Lrial Juldge must warn the Jjury in the
clearest Lerms ol Lhe visk ol mistaken jdentilicalion, bhecause
ciperience has Shown Lhal no walkler how honeslk a witnesas anmd oo
maller how convinged he may be ol Lhe rightness of his opinion his
evidanee  of  ldenlity woy be  wrong. This s ol parlicularv
i, Lanece where Lhic case againsl an accused person depends wholly
ar subslantially on Lhe correclness of one or move identilicalions

v cireumslances whern Lhe wilness or wilnessaes only had a fieet i

glanece.

T this canse Lhe ovidenee ol bthe JdenLificabion ol Uhe
appellanl as being in Lhe van as L was bravelling Lo Libeila was
an amportant  liuak  in bhe chaio ol cvircunslancea anmd il wasg
necessary [or Lhe belal Judge Lo direch Lhie Jury carefully on Lhis
aspeck ol Lhe caRe. Despite the dmparlance of Lhis evidence the
jnaeeubllon's vase did ol depend o iL o Lhe sense Lhal, 00 il wan
rojocled Lhe oase wonld of necessily have Lo Tail, because even
wilhout b, Lheve would have boon sulficient evidenve Lo sopport a

vonvicl ion.

The jwldge spent o considerable amoant af Lime on Lhia evidence
and he did explain to Lhe jury 'he special nead [or care. Lo his
summial.ion he invited o close axaminalion of Lhe civcunsbances in

which the identilficalion was made and dealt wilh Lhe qualily ol Lhe
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bight., Lhe douration ol Lhe observation, Lie greeling which
allegodly waa glven, Lhn distance, Lhe iscue ol ispedipents Lo
wisibilily, the issuc of recvognibion and he deall wilh previous
enconnlbors which Lhe wilness alleged having with Lhe appellant
tnchuding an incident where e knockod down her dog. e alaso deall
Willh o conlradiclion between boe LesbLisony in chiel and in oopess-
exaninal.ion, The Leinl ladge fnviied Lhe jury Lo consider Lhe
qualily of Lhe jidentilicabion belove deciding «+hebher Lo accepl L.
Ol wy own assessmant of the evidence L was of a good gqualily and

it was sale for Lha jury Lo consider it.

I owy wviow {he Lpial Judge deall adeguately wilh Lhe evidence
oof Lhe wiltnesses who idenlilicd fLhe van and ils occwupants as iL
Leavelloed on Lhe road Lo Lhe Beckoo's Tacvm at Libevta oo 2000 Hay
19119,

In a case whare Lhe appellanl had vemaiboed silesl Lhroaghou
The Lrial Lhis ground of  appeal mAy  well peesn anexpeoted,
Counnsnl's argument did wolhing Lo lassen oo surprisge. e argoed
Lhat, (1) Dby ditecling Lhe jury ou Lhe need oo prool ol Lhe
parbicular dontenl requirod Lo murder Lhie Lrial Judge was
suygeslking Lo Lhe jury Lhal Lhe aclk had beas commilbed by

Lhe appellanl.
{11y that Lhe evidonce Jad ool railse insanily, sell-defence,
provocation or allbi awl il was wrang Tor Lhe Lrial Judye
Lo glve Lhie jory divecllons on Lhoge isgesr, as 711 was

likely Lo porepwlice Lhe appaellant.

T ds il swrpndsiang, however, Lhal counsel did nob refer as

La any Judicial ov obhor precedenl {or his salwnissions,

LD rogard Lo Lhie Issue o “rolepl” Lhe trinl Jedge direcledd
Lhe jory Lhal by his plea of ool guilly the appel lanl, hiad raisod a

“ipeneral issuet.

The bilal Juign in wvery leonglhy amd Lharough diseclions on
Livis issue alse gave Lhis direclion:
"TL, on the Lotalily of Lhie ovidenen, Lhere is room [ogp
wore 1han onn view ag Lo Lhie InLent of Lhie fooosed all Lhe
parbicaiac womenl, jo Liwe - 37 yon Dind Lhat il wias Lhe
poensed, amd Lhe Dpown s asserbling Lhabk he was Lhe
person; e §i5 saying thal: be was ol - iL is Lhe duly of
Lhe Cvown Lo prove Lhe specific Julent of Lhe Accused tao
Lhie extent fhat yon Teel sure. A 07, on Lhe whole of
Lhe evidence, you wemberzs ol Lhe jury sither Lhink 1hat

fhab inleant it nol exisl, or you ate lefl i doubl as Lo
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whelher bhak inLent exisled at Che thwe, Lhe Accused is
enlilled Lo e acguitled of wocdderr, L you are lell an
doubl as Lo whethor Lhiab was so, Lhe act was perpeloaled
wilhh thisg paviticalar inLent, well Lhen he is enLilbled Lo
be acaguitted. Butl. Lhe Crown is saying bhat [rom Lhe

civeumstonees here, you shonbd be el in ne doukbl Al

aki.”

The brial Judge wade several abbrevialed vefarences Lo Lhis
prineiple Lhvoughout. Big semming up Dy saying: -
“I'ha accused is saying Lhal he dud nob do iU and he did

vol hive The aogesasacy intept . ”

In wmy view 10 was Lhie dluly ol Lhe brial Judge Lo give Lhese
direclions which relate Lo Lhe Lamlamental principle Lhat it is Lhe
duly eof Lhe prosecuticen Lo prove every ingredient of Lhe ollence
charged so Lhat Lhe jury may {enl sure bafeore a verdicl of guilly
can e rebuvned, The doaloont of Lhe appellank s ane such
ingradient, and it was Lhe daly of the Lrial Judge to impress on Lhe
jury Lhat Lhke appellant wonld nol o quilty [ Lhe prasecution did
nat prove Lhat he had comuitted Lhe act and also that he had Lhe

necessary inLlent.

The submission wilh regacd Lo Lhe olher defences was also
complaobely uplepable {or Lhie sawe voason. I will velar to briel
cxlvacts Foom Llie svmniong vp La demonstrake Lhis.  To each case Lle

e axamined Lhie issves Lhovoughly amd in accovdange with corvenct

legnl principies.

G dasandily Lhe Goial Judyge soid ioler alla: -

o ovdar Lo susbaip Lhe jwdliclumest of mavder, Loo, az il
slanely, Lhe Crown has Lo prove Lo yon Lhat Lhe hdooasedd
inflicted] Lhie tnjuries wolunLarily - that is, his wind
wenlh wilh bin ack, Lhal he was nolk insane. Thalk hie was
of sound mimd and wemory amd discrelion. Well Lhere is
nolhing in Lhis case Lo suggesk thal at the makevial
wenpienl of Lime Lhal Lhe Accused - A0 you [ind Lhat he was
Lhe persan involved - was insane.,  He proposibion has

brean pnt Totward. S0 you wmay very well think on the
basis of Lhe avidence - 1T you are so disposed Lo - Lhal
we are clealipyg heve wilhh a gane preson, a sane homan
Deiorg. Aned Blie Crown is Inwiblimg yon Lo fiad Lial on Ll
evitlence by virvtue of Lhe aclinons which Lhe Crown 5ays
roveal  Lhemselves o Lhe evidence Lhall e was  sane
Lhravghoul Lhe period ol Liee ndec review off Lhir ase,

and in Uhe eirouwrsbaneess concerning Avah lleclor .t
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On sell-delance Lhe Loial Juwlyge sLated: -
“You have Lo alse Dimd on the evidence that Lhey were aol
jnghilied or nccessary in Vhe cirveemslances.  Thal ia,
Ly were ool anfllicted as o resull of self.defence.
Well we have no peaposiLion i Lhie gase Lhal Lhe alteged
aasailanl wae delemding himsell, and asg a resulf col Acah
Heolor oo her oneck ami as a resull slie died. You may
very well Lhionk Lhe wmedical evidenve of Dr. lvan Wesl
indicalted Lhal Lhey were delengive wounda, Lhiat she was
mtting up her hands, perhaps grabbing Lhe sharp-culling
ingtrumenl, as distinch Mrowm albacking. %o Lhe Crown is
saying Lhere 1s evidence on which you could [ind thal the
agsailant had no reason Lo defend himsell or hersell, as
Lhe gase may be, wheo Lhe injuries were Inflicled on Arah
Hecbor. And as a rnsull, Lhe Crown is sayiog Lhal. Lhis

piea of sl l-delfenee 15 also ol iminpabted [oom Lhe ase.

Ua provocabion the Leial Jwdgoe teminded the Jury: -
“Antd Lhe crown is saying, too Lhabt Lhere is ne evidence
on Lhe basis of which Yhe injuries weee inllicted vader
Liic slyress of provocalion.  So Lhe Orown s saying Lhal,

Lhere is ne evidence Lo [ind justification or excuse.”’

1 Lthink 1t iIs neceossary Lo arkel that Lhe stabtemenls which {he
appel lanl had made Lofore e was arrested anounled Lo an alliti.
Thal was Lie only dafence which was pul LGelore Lhe jury and Lhe

Lrial Judge gave Lhe jury adequale dicvecLions on Lhal ig8Rue

Preludlelal

udl e 15 Glyen by the Judge
Hnder Lhis heading Lbhe connsel Tor Lhe appellant, argued that -
tny The Leial dwdge dmposol hig view of corlain aspeckn

ol Lhe cane on Ve jury.

Iy The Lrvadl Judye's cdiceclion on Lthe appellanis
raitdoie Lo beslily  suggestoed  Lhal, il war an
Lndicabion of gulll.

(o) The Lrial JTudge's diveclions were prejudicial and
inadaguabe on Lhie issves ofl: -

i. The Lime of deall,

i The abwsence ol o woapon.

iibi, Yhe phrase "going on oa mission” .

iv. The ocovidence relaling to A "mop" in Lhe
farmhouse.

v, The "[alse alibi™.

vi. Lics Lold by Lhe appellant,

vii. Iis suggrealion thalt the appellant had bo move
Lhall he waa nol with deceased or hy o process

afl oliminalion e mazl have heen Lhe one who



kKilled her,

fdd The sumwjng up wasn Loo long.

{a)_Judge lmposed hLils view

Mler thie hend counsel releveml Lo pasaages where Lbe Lrial
Judge was pmlling Lhe case for the prosccuLion., NHe 'Look-objeclion
Lo Lhe Leial Judge's nse of Lhe phrase “you may think". asg apreface

Lo compent.s which khe Lrial Judge wade on the evidence.

I have sbudied Lhe instances Lo which counsel referred and I

o nobt Lliink Lhere s any basis for Lhe sulbmission. At the very

oubkaet of Lis sumoiog up Lhe Lrial Judge deall qguile thoroughly

willhh Lhe respeclive dulics of Lhe Lirial Jwige as Lo law and of Lhe

jury as Lo (acts. le repealtedly refevred Lo these directions with
comoneruls Rll(.'ll 151

“1 indicabted Lo you earlier Lhal. you acve the sole judges

ol Lhe facls awdd LE 0 the course of Lhis summing up |

venlure Lo oxpress aun opliion, you are quilte free Lo

rejech Lhal opinion and come Lo your own concliusions as

judyes ol the [ackts, bubk L ounybning T should say should

appeal Lo your veasoen, well then you may adoph L aod

make 1L youyr owa."”

The phrase “you may think" appeared so [tequently Lhroughoul
e sunming up Lhalk iL seewed Lo be » manneriem of Lhe trial Juwlge.
The {requency anmd conlext of tks nse was of such a nmalure Lhal no
Jusy could have el Lhai Lhe Judye was imposing his view by his
uge of Lhal phrase, In addition Lthese comnents were matle
Lhrowghoul: the review of Lhe evidence and directly resulted [rom

Lhe ovidence ilselfl.

(hy pppellant’s fajlure Lo Lestliy
Counsel subwnibted thal Lhe Loial Juwdge's divecLion on Lhe
failuve of Lhe appellant Lo LeslilTy woee prejndicial amd suggesied

thial Lhe appellanlt was gullly .

There is abundant, avlhocily Lo suppoct Lhe proposiblion bhabt o
Lrial Jndge shoold net adverrely comuent, on Lhe delemndank s [ailure
lo bLesllifly 50 ar Lo sugoest Lhal [ailure Lo give evideonce is
Incongistent wilh innocence or Lhal Lhe only rcasonable inlerence
Lo e doeawn is Lhal the delendanl ks goilly. See WAUGH v L [1950]
hoC. 203, There 1s also clear aubhorily Lo support bhe proposilion
Lhak a Judge may comment on Lhe fallure of the defendant 1o Leslify
ad whare Lhe clrovmsbtances warrant way o 5o [ac ag Lo make Lha
commenk Lhab an inference can be drawn from uncontesled or clearly
aslablished [acts which polinbt so0 strongly Lo gnillt as Lo call forc

an  explapation  ami  if a0 explanalion  is  glven when  Lhe
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civcomslances are suech Lhal an innocent wman would be expectad
eillier Lo give an oxplanation or deny Lhe basic facts, this is &
facior which <an e Laken inlo consideraslion, bell eaven i {lese
cagsen ib mepl bo pointed ool Lo Ehe jury thalb no inlfevence of guill
can be drawn merely Drom bis failere Lo give evidonoo. fea R v
BUTCH 19731 1 ALL R R, 178,

The Lrial Judge impreased bLhese principles on Lhe jury in a
lenylhy aud Lhorengh discussion oo thie aspect ol lLhe case
interspecsed wilh gquolalions [row decided casea. AL one slage in
fiis «direction on Lhis issue quoling Crom Lhe case of T v BATHURST
[1268] 1 All E.R. 1170 he said;

oo case decidsmd dn 1280 Lhe Lorcd Chiel Juslice of
England, Loued Parker, sald words Lo Lhe elfech:
"vev..Lbe Accused 16 nok bounmd Lo give evidence or
any explanalion ab all,  Thal he can sil Lack and
see 1l Lhe prosecolion have proved Lheir care
agaiwsl him Lo the exlent thal Lhe jury can e sure
al his guill.”
RBudl you may Lhink Lhal 1s whall Lhe Araused has doeoe heve,
lte lhas led no evidenca, he has sald sobiing, bhe says ho
is nok gullly - which has put the prosecubion Lo prove
Lhe case againslt bim,  Anpd Lhab:

"oWhile Lhie Jury  may he deprived of he

opportunily of hearing his explanation, Lhe one

Lhing Lhey nmusL nobt do is Lo assuwe Lhal he is

yguilly Lecause he has nob gone inlke the witness box

o made an vnsworn sLtatement. {rom Lhe dock, bul

gaid nolhing al al)."

So yau can’ll asswne Lhal he s guilly becauvse hie hasn'l
gone Lhoro. e Lins a vight Lo eay wolbing al all, and
Lhe barden =011 vemaines on Lhe prosecution Lo nrove Lhe
case agaiunst him Lo Lhe eatent thal you feel sure of hias

guilt before you o can Tind Tiim guibhy. "

The tollowing extraclt shows Lhe principles on which the Lrial
Judlge directed Lhe jury Lo acl; and in wy view he foilowed Lhe
guidnlines, In Lhe passage quoled quile faithfully: -

YA Engiish Juwdge, Lord Ellenborowgh, in glaling Lhe
principies of circomslaplial evidence, wepk on Lo say
Lhak s
"o persaon accused of crime i5 bounsl Lo ol fer any
explanalion of his conducl "
aml That s whall | explained Lo you,
“or ul <ircunslances of suspicion which are chargad
bo him. ™

T oexplained LhaLr Lo you,
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“Tale nieverlheless i he refose (o do so, where a
slivony prima Tacin case has been wade ool and when
b is in his wwn power Lo eficr evidence - 1f such
axist - in expianalblon ol such appﬁarance;"

You soee, 1L may appredac G,
“which wonld show Lhiem Lo he fallacious,

would show Lhalt whal, Lhe Crown has said is a lie,
"and erplicable concislently willh his innocence, il
ig a reasnonable amd justifiable conelusion Lhat he
refvainzg Tvom doiuyg 5o only from Lhe conviction
LhalL the evidence 5o suppressed or noll adduced

wori [d mdversniy aflect s inleresh.”
i wonld rejecl Lhis sulmiesion.

{g)_ rrejudicial Dhrecklons

Counsel argued Lhal, inlevence of Lhe appellant's guill was
weakened by cribailn clircuamstances on Lhe evidence on which Lhe

Lrial Judye failed Lo give adeguabe direclions Lo Lhe jury.

{1} Tiwe_of deaith

The medical evidences as Lo Lhie Lime of death was nol precise
an Lhe patheloyisl yave a Liue of death as being accarale Lo wilhin
¢ Lty 12 hours of Lhe esLimated Lime. Counsel for the appellant’s
gulmission was Lhal, #5 Lhe evidence wasg civcumstanbial Lhe bime of
Lhe deceased’'s dealh couwld allfect Lhe conclusions Lo be drawe from
Lhe evidence, as Lo wheLher dealh could have oceuried ducing the
peviods the prosecubicu soughl Lo ahow Lhe appellant had  an

apporianily Lo o Lhe act.

In omy vpivion Lheoe was evidonea apar L from Lhall of Lhe Doclor
Lo show Lhe peciod williin which death wusl have occwrred.  There
was avidence Lhat Lhe faskt Lime Lbhe deceased was soen alive was in
Lhe van gaing Lo Lhe [avm between 12,00 - 2,00 g on 2000 Hay 1989,
The evidence of Adoian Emes sepporbed bhe conclusion thal death
veanrced ol Lhe [arm,  The evidence of Lhe search Tor Lhe deceased
supported Lhe conclosing Lhal the body was removed Trom Lhe Dare
helore Homday 2900 1982 when howell Jarvis scarched the farm house,
Against Lhal backgroumd Lhe eslimaled Lime of dealh given by Lhe
pathologisl was gonsistent wilh Lhe olher evidesace 10 Lhe case,

Theve was nolbhiog ambiqguoun or wnelenr about, L,

In my wiew Lhe ecvidence did aol requive Lhe Loial Judge Lo
suygyesl Lo Lhie jury Lhalk Lhe infeiences Lo hae deawn Dcom Lhe proven
facls could have been rendered mubrjeclt Lo douhl becawnse of Lhe

imenrtaionby aa 1o tho oxaclt bime of death.



27

fli) The Absence of Lhg thupdes Weapan
Coungicl vrofrrred Lo Lhin Fack Lhal, no weapon wan ideonli{iol ag
being Lhe “mocder woapon®. e complaiaed Lhat Lhe Lrial Judge's
sumnation suwggasted vhalk the appellant mush bave commilbtnd Lhe
ifense when he explained Lhat Lhe nedical evidence expreased the
opinion Lhat the deceased’'s injuriles were inflicted by a sharp-
caliing inslrument. such as a cullasgs and Lhal as an agricullburcat
worker the appellant could have a capacilby Lo vse a cullass. The
trial Judge hatd sald: -
"You may very well Lhink Loo Lhat 0, jmdeed, Lhe hocoused
worked at fhe Favm - worked an Lha shed, Lhe duck pond -
he mighl. very well bhavae had kaowledge where Lhe cublasees
were! where Lhe shovel wans., s alxiiily Lo procare Lhem
woilld De admissible evidence, a clrcunstance which Lhe
Crown jovikes you Lo Find could temd Lowards Lhis
conclusion Lhalk he was Lhere amd he could have veed il

¥You will very well decide on Lhabk.”

In wy view Lhere is no merit In Lhis complaint as the point
Deing made by Lhe Lrlal Jodyge was veasonable. The Judye however
wanpl much  JTugbhoer. He discussed in zome detail Lhal Lhe
opporbunily Lo commit {he o¢rjime was only one factor and was nob by
itsrll a conciusive [actor. lle concluded Chnt section of his
runwnal.ion by sayiog: -

"I'he accuser] cannol be canvicled on Lhe [aclk, if you 8o
Cind, wf mere opportunity aloneo. There must be olher
faclors whichh wake L conclusive Lhal Lhe Accused nob
only el the oppouiunity, but fhat he did 1t with the

necesgavy inLtenl al Lhie malecial momenl ol Line. He nol

anly had Lhe apporbunily, bol he Look 1L,  The Crowan ia
saying Lhat is what happensd in this case. e hccused
uie B olher haad, s zaying he didn' U o anyLhing. e

fdidnt o Lhe acl, didn't have the intent, amd bLhe Crown
hns Lo prove Lhe cose ngawnst him Lo Lhe exbtenl Lhal you

fec] sure.”

Cownsel [or the appellant complained Lhal ducing hir sumaiag
up Lhe Loial Judge punned on Lhe phrase "going en a mission” in a
manner which was prejuwlicial Lo Lhe appelbtank, ant Lhal although
coungel fory Lhe Crowa rose Lhen and Lbhece and the Leial Judge
explained hiwsell in dJdelail Lhalh L was very damaging Lo Lhe

appeliank.

Ao dmwpoctanid. feature of  Lhe jprossculion's case was  Lhe
uvidence of Pangy e Peiza who had said Lhal aboul 1) .00 pm oon 2800

Hay 1909 Lhe appellant had saisd e was "going on a mission", When
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Lhe Lrial Judyge was «dealioy wilhh Lhe evidence Lo sghow Lhat Lhe
dppellant had gene Lo the Jarm on Lhe Samday allecnoon he said
Lhug: -
"You may very well Lhink Lhat before Lhal bhere was Lhis
‘wission', Lo use the word capansively. You may Lhink he
subrequenl iy used Lhe word "mission’, if you acrept Lhe
evidence of ‘Tangy Depeza, Lhoare was Lhe mission Lo go Lo

Lhe facrm on Sumday . Well did hie go Lo the facm?"

"Lowsml Lhe 'mission” mapansively Lo embrace any oulling.
Tangy did smay he went on a mission, I hoepe you
andersrtand my wse of Lhe word 'imlssion' in Lhat vonlenl.
Mhabk, 1L am umaying 19 using Lhe word “missionon going

oul, .

In a nulshell 1 do nol ageee wikh counsel [orv Lhe appellanl.
The jury cannol bie Laken Lo bhe less Lhan vreasonable and in wy view
what Lranspisad o courl was cienr and vnaubiguons ancd incapal:le ol
ravipg wisled Lhe jury oo any way. 0L course, 1T do nel go so [ar
a4 Lo approve of Lhis play on Lhie word "mission”. The use of Lhe
“punt could be prejudicial by Insinmating a double and sinisber
meaning Lo Lhie word which would then be Lransposad Lo Lhe olher
conkext ol Tangy s evidenca, Howevaor in my view Lhe discusision
which the Judge had wilth counsel [or Lhe Crown in Llie presence of
Lhe jqurcy aml Lhe Judge's subsadquent explanabion Lo Lhe jury as Lo
Lha weaning re loloendoed Lo iwporl by hig use of Lhe word "mission”
clavificd the lssue in such n way that oo reasonable jury could
bave been lefl woclear as Lo ks use io Lhe parbicolar

civaumsta n{on .

Counsel  submitlod  Lhat.  Lhe  prosecolion relied on Lhe
praduclion in evidence of o wop which Llie Heclovs kepl al Lhe farm
howse Lo show Lhal Lhe appel lant noppaed op Lhe Dleod of deceaged,

and Lhal this was prejwlicial becawse Lhe mop did not cenlain any

Irleonl siains,

I wmust tejoct Lhle subwinsion. The evidence ol Adrian Fmer on
Lhis lsnve was nuile clear and unegeivocal . dle sayd; -
"I odid teats on Lhal mop. e ool wag [ound on Lhalk
megr,
i oihor evidenece on Lhis subjecl was also cleac,  He said:-
"From whal: 1 had soen Lhere Lhe MNloor had been cleaned Lo
EnGv e mers i, ol Lhe Tsherend [ ram the upper

surloce. ... .........
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Some sord ol [aboic Lhat could e usad for cleaning a

large amngunt of DYood canld he usad.”

In my view Lo evidewce wag cloar and Lhere was noe need lTor
Lhe Judge to specilically say Lhal the mop could nol have heen
used,  Inoany avenl the bwportant aspect ol Lhis evidence wan Lhe
jusuwe ol Lhe allompl al cenceaimenl of Lhe locablive whern Lhe

incidenlt vocnr ved, and ool whal was awsed Lo el(lech TR,

{v)_The Falsa AilbL

Counsnl Toy e appellant submilCed Lhal Lhe appel lanl having
said polhing ac Lhe brial ol was wreny aml prejndicial for bhe
brial Jwlge Lo liave given dirveclLions Lo Lhe  jury as il 1 he
appallant had selk up a defrnee ol alilbi which was showil Lo b

false.

Hhile ibt ia Lrue Lhal the appel lant sald nolhing ab Lhe Leial,
Lheve was abundant. evidence Lhat when onguiries were heing wade
aboul. Lhe decrased's whoreasbouls aflter her disappearance Lhe
appaellapt. made neveral slalecments Lo soggest Lhal he djd net see
v, was nob willh her aned did nol ge Lo the farm wilh her byl
sbayed al howe ood walled o hec on Soicday 206h Noy 19289, The
Jhdye had Lo give Lhe jury direcliong on Lhils evidenee and Lhe use
ob Lhe term alibl Lo descvibe L was accurvale. There as evidance
Foom which Lhe jury could infer Lol Lhe alibxi was fake. I oy
view his divections on Lhis insue which [ guate, were absolule]y

Fate and proper.,

On Lhe "[olse alibi® Lhe Lrial Judge had Lhis Lo Bay:
10, vwleed, you reject Lhe suggeslion Lhal he was hone
as an oalibl, you are Lben Lhoown back oo a coasideral.ion
of the case {or Lhe Crown (hal yoo telurn a verdicel

aceordingty,

So merely because you Tind Lhat his alibi, if youw acoept
it,, wan [alge Lhal does nol pnecessarily (ollow because
you Liwd Lhiat he is where Lhe Crown s saying Lhat he is,
Vou have Lo be galislied Lo Lhe extant Lhiat you [eal sure
LlwaL the Crown bas proved ils case Lhalt he was alb Lje

parLicelar place aL Lhe particular Liome which the Ccown

asne La. "

{vi) Lles Toid by Lhe Appellant

Counpsel [or {he appellant submitbted Lhat the elfflect ol 1he
Lrial Judge's gumning up was Lo give Lhe Linpression Lhal L was his
view Lhal Lhe appeilant had 1ied and thal Lhey should determine

Lhal: e was a liar.



e velicd on DRGABRUST v & [1964] 1 Akl E.R. 111 where at
113 Lovd Devlino aaid: -
“Theve iz o oatnral Leodency [or a jury Lo Lhink Lhat i1
an accusad s Tyinyg, LU wask be hecause he s guilly and
aceording Lo coovicl hin wilhaul more ade. 1t iy Lhe
dduly of Lhe Julge Lo make it claar Lo Lhem Lhal Lhis is
nal. Ba.  Save in one especl, a case 1 witich an aceuged
givas unlinlhfvl avidenoce dn ono different Trem one 1
which he gives no evideoce at all. Il either case Lhe
Lurden ol remains on Lhe progecalion Lo prove Lhe guill
af L accuned. pul. IL on Lhe proved facla Lwo
inferenees may Do drawa aboal Lhe accused's conduclh or
siabe ol mind, his vraltrulhluluess s a faclor which Lhe
Jury can proporly Lake inlo accounk as strengthening Lhe
inlference of guiil. What strenglh L atkde depends ol
coursa op all Lhie circumstances and especially on whether
Liiere are reasons ollier Chay guill Chal mighl accouut lor

unbruthfulneass . ™

In Lhis aare Lhe evidencoe of Lhe prosscoalion wiloeases §iT
el ieved, mwasth lead Lo Lhe conclugion Lhat the appellant Lacd !ied
abont. his whereabiouls on Sonday 200h Hay 1289, JL was Lhe duly ol
Lhe Leial Judye Lo give the Jury directions as Lo hew Lhiey showld

tizal wilh o conclusion Lhall Lhe appeliaol had Iied.

Counsel Tov Lhe appellanlt conplained about Lhe following
passaye from bhe somming up:
"Tou have Lo decide Loo how you are qolng Lo assess Lhe
unblralh, 1L you se fhmd? Yoo will have Lo decide whelhat
1 was a deliberate stolemenl in retalion Lo a malerial
Lasune and you have bo decide whether Lhe woblive Mo Lhe
nbrul b was Lhe vealisation Lhal he wonled Lo canceal,
whalher, perhaps, Lhere pighl ave been a realigalion in
his mind of some gullL amd a foar of the Lrulh?  LL is
apprepriale Lhat Foremiwl you, membevs of Lhe jury, Lhat
reople somelimes i, for example in an alblespl Lo
Balaior vp o jusk canse, o oul. ol shane o oul ol wish
Lo couceal dislastelal condual, Wiell, you will Licar
Lhoge in miml,  The Clrowa is Inwiling youn Lo [ind Lhat
Lhe slabemenl of Lhe Acoused in Lhore circomaianaes are
Shown Lo Dbe oa Jie by ecvidonde of persons alher Lhan
himsell. Ml yon o wall have Lo dedide how you accept

Chat "

Inn my view Lhalt diveclion accords wilh Ll accephed prineiples
{sel. oul in Broadhoresl Supra) Lhat lies bokd by a defendant about

his whereabouls do nob indicale guilil unless Lhe jury de& sabiafied



20

Lhal Lhe sole reagun lor Lhe fabricaltion wan Lo deceive and Lhal
Lhere 5 no olher axplanation Lhan hls guill that mighlt aceouat (or
Lhe fabrication. See TULHRULL (SUPRA) and R v PEHHMAH | 1306 82 Cr.
hpp. . 4.

The Leial dudge had goose Tuolhiec aond explained Lo the jury as
fellows: -
“Aad 1L has beeco maid Lhalt false denials of naterial
[aclg, iL you JTimd Lhal the denial was of material fact,
can Lell agawnst an hocused in a  case based oo
circumslankial evidence., A lie by ilsell cannobt Fill in
the gaps ol prool. I can strenglhen a case olherwiae
significantly poeoved.  You can' L convicl hiim werely for
Lelling a Jie, bmt you will congider il he Lold a 1ie -
AL yon find Chatl e «lid - o Lhe Lolallly o0 the other
evidonce amd make up your wminds accordingly how you

accopl bhe ovirdence.”
o my view Llkds ground also fails.

fvli}) Dugden of proof

On Lhin isgsue Lhe appeliant vighbliy conceded Lhat Lhe Lrial
Judge was mostly correct. in bis direcLlons on the burden amd
stawlarcd of prool. e compiainnd however ol insLances wiers Lhe
Lirial Judge jodicolod Lhal, Lhe appellact aumst prove his innocence.
tlour ol Lhe passages Lo which counsel velerred supported Lhis

complaint..

I Lhe oxample 1 egnole, which T Lok is sulficiently clear Lo
vefule Lhe complaink williout [oplher comneplk, coupsel complaload
thatt Lhe Lrial Judye was saying il was foc appellanl to prove Lhal
lie was nol wilth Lhe sddeceasod and Lhall by a process of eliminat ion
ilowas ooly Lhe appellanl wlhwo coald have commiLied Lhe orime.

50 Lho Crown s sayimg 10 you Lake all Lhak in Lecms of
the evidonge - noel again you have Lo Lhink ol Lhe
evidence - you are left really Lhal she was seen in Lhe
conpany of only o person on Lhal day golny Lowards Lhe
favim. And fLhen at Lhe eml of the day yon will have Lo
make up your minds as Lo who you will Lind yoing Lowarnds
Lhe Tavm, and you will have Lo moke op yout phiels al Lhe
cad of Lhe day whelhber dmdeed e is Lhe person concevnerd

o Lhe commiesion ol Lhe offanco. ™

a) Snwulng up Log lung
Counsel subpilled Lhal Lhe Lrjal Jwige's swwming up which
lTasted [or 5 374 houre wilhi a 3% winuke bireak after 1 3/4 hours was

Loo long and mnsl hawe confused Lba jury,
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In my view Lhis ground of appeal, also [alls. The Lrial Judge
hauld ensuce Lhal Lo jury are albile Lo follow and vndecsland hia
swimmal Lo, iIL would be wrony Lo sum wp For long periads without
adegquale breaks [or veslkl and relreshoeal.. lle must consider 1 he
healliv and Lhe lavel of [aligue ol Lite jory, and Lakn asteps Lo
ensure bhat ils muembers ave abile Lo absorl Lhe impoct of lis
directions Lo Lhem.  In Lhe case of R v REMHER and DERCH {1983
Crlm, L.R. 250 iLhe Couct of Appeal described jb as an erroy of
Judguent fer a Lrial Judge Lo cowmance his summing up al 4.15 pm
and Lhen adilress Ll jury for 30 minwles, belore adjouraing on Lthe
Lenlh day of a murder Lrial aflLer Lhe jury had lirtened Lo closing
speechng of Lhirer gounsel, because Lhiey could nol be expechlad Lo

absorl impoctant and delbailed directions at Lhat Lime.

In I v STOODARL [$209) 2 Cr, App. R, 217 P.246 Lhe Lord hiel
Justice commenled: -

"Fuery samniug up west e pegarded jo o the light of Lhe

comducy of the trial oud Lhe rguestions which have been

raised by Lhe counsel Tor Lhe prossculion awd the delfence

respeclively "

‘'he lacles perlinenl Lo Lhe comduct of Liils Lriak. and Lhis
isnue are Lhal in Lhis case aboul: 53 wilnesses gave evidence. The
Lrial cowmencod on S0LE0 Harch 1290 amd Lhe Lrjal Judge commenced hig
swaming up on Zwd April 1990 afllec conbtinuous hearing with Lhe
nsual weskemd Iyeaks. L ds ebvicous Lhal il was iacombeat upan Lhe
Lrial Judge Lo underlake a detailed review ol Lhe evidence lo
telflvesh Lhe memory ol Lhie Jury, heaciug in mind Lhat Lhe ovidencne
wou ld have been adduced over a peciod approximabing one oot
Favlure ou Lhe pacl of a Judge Lo e acl would have bDeen harmlu] Lo

the intereslo ol jusiice.

The perivd of Lhe Jwlye's addrese was well wilbhin Lhe 1Lime
which Lhe Court nowmally sal.  He comnencod ab ¥.20 an broke {ron
1240 pin Lo 1.15 piwoand concluded at. 3.4% pm. To wmy view since Lhe
jury il heen able Lo susbain a Tull day in Court duriag the Laking
all Lhe evitlence, apd Lhe addresses of counsel, b would seom
lergical Lo assume Ll Lhey would L2 able Lo absorth Lhe summalion

ovar a rimilar time period.

flaving sludied Lhe swuwming vg, b is fair Lo say Lhat Lhe
Lrial Judye has a style Lhat is longwinded and repelibive, and Lhe
directions Lhal were given could have been comprassed, bul I can
Lhink ol ne prianciple on which one rcould justifly over-lurning a
convicbion merely because of Lhe duration of Lhe saumaoing up wikbhoal

[l
aol.her circumshances which had an ndversao e[{ectﬁile fairness of the
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Lriat.
In this case I do not ronclude that there was anything likely
te confuse or unduly tire the jury, nor was the presentation dull

and likely Lo bore. I would reject Lhis ground of appeal as well.

I therefore dismiss this appeal.
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