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The appellanlt and her lamily bave been in possession of Lthe
parcel of land which is Lhe subject matler of this dispute for wmany
years, AflLer bher father died she lLook over Llhe tenancy and paid
the venl annually until 1987. This parcel of land is parl of Lthe
Jennings Estate of which the [irst respondent is Lhe Jawful
altorney on behalfl of the ownerns. Lalte in Augusl or early in
September 1988, the appellanlt returned from the Uniled Staltes of
America and went Lo visilt with the [irslt respondenlt al his oflfice.
The purpose of Lhe visil was Lo arrange for the sale Lo her by lhe
(irst respondent of lLhe parcel of land which her family had been
ocoupy ineg. The fivslt respondent had Jong wmaintained a policy of
salling ol portiong of Lhe Jennings Fsltate to persons who were
Lenanks of Lhe estate; and he ayreed Lo sell Lo Lhe appellant that
parcel of land which she occupied. Ho price was agreed on at that

meel jiyg.

on the suggestion of Lhe [first respondent, the appellant
conmissioned Mr. Felix Fargubar a land surveyor Lo undertake a
survey of Lhe pavcel of land in ovder Lo ascerlain Lhe exacl area
involved. Before embarking on Lhe survey, Mr. Favguhar consulted

Lhe firsl respondent who confirmed that he (1. Fargquhar) could



andertaka Lhe survey provided that bhe suvveyed only that portion of
land which had been occupicd by the appellant and her family. it
vas understood betwveen Lhe parties that the appellant wvould pay tr.
Favguhar for undertaking the survey. She then returned Lo the
United States of hmerica leaving her daughter, Sylvia Boatswain, to

conltinue wilh the Lransaction on her behalfl.

In May 1989 Mr. Farquhar carcied oul Lhe suvvey. e wvas
shoun Lhe boundaries of the land by the appellanlt’s son, e

produced a plan based on the survey aml submitled it to the Chief
Surveyor’s office fou verification. I'n September 1989, afler the
plan vas authenticated by the Chief Surveyor, Hr. Farquhar made Lwo
copies and delivered them Lo Sylvia Boatswain, who paid him. in
accordance wilh the prevailing practice he caused a parcel number
to be placed on the suvvey diagram for the purposes of registration
under Lhe provisions of the Land Registration Act. Aecording Lo

Lhe survey the pavcel of land measuwres 1.73 acres.

Sometime in Hovember 1989, Sylvia Boatswain Look Lhe plang Lo
the fivst respondent, and left bolh copies with blim. - rhe
appellant returned Lo Antigua in Decewber, 1989 and paid several
visits Lo the office of the first respondent Lo engquire abioul Uhe
price of Lhe land. It wvas not until the morning of 1oth Januayvy,
1990 the day on which she was due Lo return to the Uniled Stites of
America, that Lhe fivst respondent quoted her Lhe price of £1.25

per syuare fool.

Acling on the instructions of the appellant, Sylvia Boaltsuvain
visited the fivrst respondent and tendered Lhe sum of $10,000 as
part paymenl for the parcel of land. he first respondent then
fndicated to her that he was nolt intending to Lransfer Lhe enlire
parcel of land to her mother, as he had already commissioned
anolther surveyor, thr. Denficld Hatthew to hatch off one-half acre
from the pavcel of land vhich Hr. Farquhar had surveyed for her
mother. The first respondent accepted the deposit and issued a
recelpll to  Sylvia  Boatsvain on  which he wrote the wvords
Y......balance depend:s on survey done by NHr. Hatthew". This was
a clear indication to Sylvia Boatswain thalt the first respondent
vas nol winded to transfer to her mother the parcel of land as

swrveyed by M. farquhar.

fn Lhe wmeantime parallel activities wvere Laking place in
respect of the land. In December 1989 lhe first respondent
instructed nr. Matthew to sub-divide the parcel of land already
surveyed by Hr. Farquhar by hatching off one-half acre Lherefrom.
he plans for that parcel of land had bheen given Lo the first
respondent Ly Sylvia Boatswain in Hovember, 1989. hecording to

the fivrst respondent he had aceepted the plan as a plan of Lhe area
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bhut Lthat he did not ayree Lo sell ik; Uthe reason beinyg that he was
under an obligation Lo provide for thirteen acres for Mr. Hatthew
and a Mr. Dubery; and a portion of land (then unspecified) to Mr.
Parker. Mr. Matthew carried out his survey in December, 1989.

on 22nd March, 1990 he completed his drawing bult it was not until
15th June 1990, thal he was able Lo oblain an authenlticaltion of his

plan [rom Lhe Chiel Land Surveyor.

In March, 1990 Sylvia Doatswain observed Lhat a mechanical
grader was operaling on the land, and later saw Lthe second
1respondent carryiny blocks on the land. She complained to the
first respondent and he arranged to meebt wilh her on the land as a
result of her complainl, together with Mr. Matthew and olhers.
After wany attempts at which it proved impossible to get all the
parties together the first respondent rejected the protests of the
appellant and declared that the parcel of land which Mr. Matthew
had surveyed on his instructions was Lo 4yo Lo Lhe second
respondent, and thal the appellanlt could have the remaining 1.23

acres.

By her writ dated 7th June, 1990, the appellant claimed for a
declaration thal she is entitled Lo the entire parcel of land (1.73
acres) as beneficial owner; an order [or specific performance of
the agreement for sale against the [irst respondent; and an
injunction and damages [or lrespass against Lhe second respondent
Logether with the necessary consequential reljef. Thereafter
evenls proceeded with commendable speed, thereby demonstrating a
very yood example of Lhe efficiency with which the legal system can
function in a situation in which urgency was undoubtedly required.
On 13th June, 1990 Lhe appellant obtained an injunction against the
second respondent from commillting acls of Urespass over Lthe land.
This was extended on June 29 unltil f{urther order. Affidavits
were fjled by the parties and on Lst August Lhe learned Judge
ordered, with the consent of the parties, Lthat the action be tried
without further pleadings afler an agreed statement of issues was
[iled. This was done on 3rd Sepltember. The trial started on 17th
December and ended on 16Lh January, 1991. Judgment was delivered

on 14th February, 1991.

The matter was heard by Redhead J. who [ound that no contract
had been concluded between Lhe parlties because neither the area of
Lhe land nor Lhe price had been agreed on. lle accepted the
evidehce of Mr. Denfield Matthew, a surveyor, who stalted that some
time in December 1989, avrmed with the plan which had been drawn by
Mrr. Farquhar, he visited the land and Lold the appellant that the
first respondent had requested him Lo hatch off one-half acre from
the Land which had been surveyed by Mr. Farguhar, Lo be transferred
Lo the second respondent. And that despilte the objections of the

appellant he had proceeded Lo survey as directed by the first
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respondent. ITn so far as lthe price was concerned lthe learned
Judye found that it was not until 18th January, 1990 that the
second defendanlt had committed himself Lo a price, at which stage

there was no agreement on the area of land Lo be sold.

The learned Judge also stalted thalt if he was wrong and that it
could be held that a contract had been concluded, there were no
sufficient acts of part performance by the appellant to satisfy the
requirements of the provisions of section 37 of the Reyistered Land
Act. lle did not make any findings of fact in respect of the claim
against the secoud respondent, but he proceeded to give judgment in
favour of both respondents. lle made orders to the following

Gel:‘fect: (a) the discharge of an injunction which had been obtained
against the second defendant; (b) the Registrar to hold an inguiry
as to the damages suffered by the second defendant; (¢) the return
of the plaintiff’s deposit with interest at the rate of ten per
cent; and (d) the plaintiff to pay the cousts of both defendants.

lle however expressed the hope Lhal the parties would be able Lo
"work something out" based on an offer in writing from the first
defendant to the effeclt thalt he was quile prepared to consider a
refund of the expense to which the plaintiff had been put in
gelling the land surveyed by Mrr. Farquhar, and to replace the land

haltched off for the second defendant by another piece of land.

o The plaintiff appealed on the following grounds:
vy, The learned Utrial Judge erred in law in (inding that there
was no contract between the Appellant/Ilaintiff for the sale and
purchase of land having regard to the manner in which the survey
was  commissioned  and  done and  the parlt payment of the

congideration.

2. The learned lLrial Judge erred in law in failing to hold that
the fact that the survey done by relix Farquhar was commissioned by
the first respondent represented in law a sufficient act of part

performance.

3. The learned trial Judge erred in law in failing to hold that
the payment of $10,000.00 by the appellant constituted in law a

Liuding contract for Lhe sale of the land.

4. the learned lrial Judge erred in law in that he placed the
wrong construction on the words "balance depends on ltotal area of
survey by Mr. Maltthew" endorsed by the first-named respondent on

the receipt for the payment of the deposit of $10,000.00.

5. The learned trial Judge erred in finding contrary to the
evidence that the first-named respondent gave instructions Lo

Nanfield Matthew to hiva-aff nna half amra af tFha 1Tand 4 ha
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exchanged with Lhe second-named respondent before any price was
mentioned by the [irst-named respondent to Lhe appellant and before

any contract of sale came into operaljon.”

The learned trial Judge approached the matter by enquiring
firet whether a contraclt was concluded between Lthe parties and
Lhen, having come Lo Lhe conclusion Lthere thalt Lhere was no
concluded contract wenl on Lo consider, in case it was held that he
was wrong on Lhe [irst point, the possible application of the
doctrine of part performance, where he found several elements of
that doctrine lacking. This in my view was Lantamount Lo
reversing Lhe order of contenlion. The proper approach is first
Lo seek Lo esltablish such acls of pact performance as must
necessarily jimply Lhe exisltence of a contract, and then Lo proceed
Lo ascertain ils terms (Maddison v Alderson (1883) 8 A.C. 4G67).
In olther words ULhe dquestion of ULhe suflliciency of the part
performance musl be sellled before the construction and operatjion
ol the unwrjitlten contract can be legitimately approached. The
principle of the cases is Lhal Lhe acls of parlt performance must be
of such a nature Lhalt would of Lhemselves infer Lhe existence of an
agreement [o)1 the purchase of land; and the oral evidence is
admiltted to show what the agreement is (Frame v Dawson, 14 ves. 387

ciled in Maddison v Alderson).

In Steadman v Steadman (1976) A.C. 536, Lord Reid expressed

Lhe rule thus (at page 541):

"You muglt not rfirst look at the oral contract and then
see whelher the alleyed acls of part performance are
congsistenlt with it. You mugt rirst look al: the alleged
aclts of part performance to see whelher they prove that
there must have been a conltract and if it is only if they
do so prove Lhalt you can bring in the oral contract.....
JL may well be Lhat we szhould consider whether any
prudent reasonable man would have done those aclts if
there had not been a conbtract bult many people are neither
prudent nor reasonable and Lhey mighl oflten spend money
or prejudice their position nolt in reliance of a contract
but. in the oplimistic expectation that a contraclt would
follow....... In my view, unless Lthe law is Lo be
divorced [rom reason and principle, the rule must be Lhat
you take Lhe whole circumstances, leaving asjde evidence
about tLhe oral conltracl, to see whelther il is proved that
the acls relied on were done in reliance on a contract
that will be proved il it is shown Lo be more probable
than not."

In Lhe same case Lord Simon discussed lhe issues which arise
at Lthe trial where Lhe defendant has pleaded the Statute of Frauds
or ils equivalenl in answer Lo Lhe plainliff’s claim, and staled

(alt page 565):

"A plaintiff alleges an oral agreement. 1€ the
defendanl. does nol plead Lhe statule, the plaintiff wmay
prove tha agreement by any relevanlt evidence, including
oral ltestimony. But if the defendant does plead lhe
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staltute, Lhe plainbtiff Is barred unless he can establish
that the defendanl’s plea of the statute should not be
admiltted because its maintenance vould be unconscionable.
To do this the plaintiff has Lo prove that: (i) on
balance of probablility he acted Lo his detriment; (ii)
it wvas more probable than nolt he so acted because he wvas
contractually oblliged to the defendant to do so; (iil)
such actions vere conslstent with the oral ayreement
vhich he alleges. e put If all three
requirements are satisficdt, an equily arises in his
favour which precludes the defendant from relying on Lhe
statute; and the plaintiff can then lead ecvidence
(including oral evidence) to establish the oral agreement
on vhich he based his clainm for relief, as if the statule
had never been pleaded. "

Bubt as Viscount pilhorne pointed out in Lhe same case, In a
court: of law the facts and the manner in vhich they are adduced in

evidance are nolt generally compartmentalised. fle gaid (alt paye

(=
&

5

6):

*rhe acks of part perrformance must be of part performance
of Lhat contract and whether they ave or nok cannot he
determined vithout regard to the conlract. ‘'he party
seeking Lo rely on such a contract has to prove it and to
prove such acts., put at a trial the watters are not
dealt vith separately. such a parky does not first have
Lo prove such acts and the court has rirst to decide
vhether they can be s0 regarded and then, if the court
holds that they can, the party does not have Lo produce
evidence of the coptract and the court to deterwmine
vhelther or not there is any conlract. The courl is not
required to operate in blinkers. 1f the conbract is
proved, it does not prevent the court from considering
and deciding whether the alleged acts of part performance
are unedquivocally and of their own nature refecrable to a
contract of the character alleged.®

“rhe  true ground of the doctrine of pavt performance in
equity” stated Colton L.J. in DBritala v Rosslter (1879) 11 Q...
123 at 131, "is that if the Cowrt found a man in occupation of
land, or doing such acts with regard to it as would, prima facie,
make him liable at lawv to an aclion of Lrespass, Lhe Court wvould
hold that there vas strong evidence from the nature of the user of
the land that a contract existed, aml wvould Lherefore allow verbal
evidence to be ¢given to show the real circumstances under wvhiah

possession wvas taken.®

Fry, on Specific Performance, 6th BEA., p. 276 states thae law
Lthus "1n ocder Lo vithdraw a conlract from Lhe operation of the
statute, several civcumstances must concur: first the acts of part
pervfocmance must be such as not only Lo be referable to a contract
such as Lthat alleged, but to he referable to no other Ultille;
secondly, they must be such as to render it a fraud in Lthe
defendant to take advantage of Lhe contract not beiny in writing;
thirdly, the contract to which they refer must e such as In its
oun nature jis enforceable by the court; and fourthly, there must

be proper parol evidence of the contract vhich is let In by the



acts of part performance.”

The statule referred to in Fry is lthe Statule ol Frauds of
which Lhe wodern equivalent, which is to be applied in this case is
section 37 of the Registered Land Act, Lhe operative provisions of

which read as follows:

"317(1) Ho Jand, lease or charge registered under this
Act. shall be capable of bheing disposed of except in
accordance with Lhis Act, and every atltempt Lo dispose of
such land, lease or charge otherwise than in accordance
with thig Act shall be ineffectual Lo create, exlinguish,
transfer, vary or affect any estate, right or Interest in
Lhe land, lease or charye.

(2) Hothing in ULhiz =ectjon shall be construed asg
preventing any unregistered instrument from operating as
a contracl, buk no action may be brought upon any
contract for the disposition of any interest In land
unless Lhe agreement upon which such action is brought,
or some memorandum or nole thereof, is in wrilting, and is
signed by Lhe party Lo be charged or by some other person
thereunto ‘by him lawlfully authorised:

Provided thal such an acltion shall not be prevented by
reason only of Lhe absence of writing, where an intending
purchaser or lessee who hag performed oy is willing to
perform his part of a contract -

(i) has in parvt pecformance of Lhe conlract
taken possession of the properly or any part
Lhereof; or

(ii) being aliready in pogssession, conlkinues in

possession in parlt performance of the contract
and  has  done some olher aclt which is
exclusively referable Lo and in furtherance of
Lhe contracl."

The learned Judge found that Lhe receipl, which was the only
document: signed by Lhe [irst respondent, could not be a sufficient
memorandum in wriling. This finding was nolt challenged on appeal,
since even al the Lrial Counsel for Lhe plaintif{ did not contend
that it was. He then went on Lo consider the qguestion of
possession and any olher act which may have been done by ULhe
plainticr. On Lhe guestion of possession Lhe learned Judge found
Lhat the

and had vemained az a Lenant of the land bul Lthis was nolt ag a

plaintifrl was a tenant of the land for a number of years

resull of any agreemenl wilth Lhe [irst-named defendanl to sell the
land to her; and he concluded "ller continuved possession is solely
as a resull of her Lenancy and nothing more". JL ig true thalt the
appellant was a Lenant of Lhe Jand and ULhal her continued
possession, which by iltself is an eyguilvocal act, would be an
insufCicient act of part performance; but as the learned Judge
himsell pointed oulk in addilion Lo possession Lhe plaintiff was
required Lo prove Lthat she had done some olther act or acls
exclusively referable Lo and in fuvtherance of the contract. m

my view the requirements are cumulalive. In olher words one
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should not lack at the act of possession in isolation from the
olher acts. That must be so otherwvise it could prove extremely
difficult, if not impossible, for any plaintiff who wvas an existing
tenant to prove vhen the character of his possession changed from
that of tenant to that of purchaser. n so far as possession is
concerned the plaintiff duly paid her rent until 1987 and it is not
vithout significance that she ceased paying rent, and none was
demanded of her, although she remained in possession, after Llhe
discussions vere held with the first respondent in September 1988.
This single aclt is, however, not decisive of the matler, for the
appellant remains a tenant until it can be proved that there vas a

Linding contract for siale of the land Lo her.

1 Lurn now Lo look abt the other acts which the appellant
claims support her possession and thus awounlt Lo parbt performance
to satisfy the requirements of the Land Registration Act. As soon
as Lhe discussions about the sale of Lhe property to her wvere
concluded, she engaged a land surveyor approved by Lthe first
vespondent to survey the land, she paid the surveyor for his
sevrvices, the completed plans wvere Luken to the first respondent
and he accepted them as representing Lhe area and extent of the
tand occupied by the appellant. I pause here to ask Lo wvhat
agrecement could such acts by a tenant be referable if not to an
agreement for sale? In addition the first respondent accepted
pact payment from Lhe appellant. Paking all these factors into
consideration I have no hesitation in finding that cumalatively
they amount to a sufficient act of pavt performance and that the
plaintiff had discharged the onus placed on her on a balance of
probabilities, 1t goes without saying that it would be a fraud on
the plaintiff to take advantage of the contract not heing in
vriting; and that this contract is one vhich is enforceable by the

court.

One must now exawine whether the fourth requirement stated by
Fry has bLeen met, namely, has it been proved by proper oral
evidence Lhat the parties had enltered into a legally binding
contract. Tn order that such a contract wmay exist there mast Le
a final and complete agreement bhetween the parties on the terms,
vhich must include the parties, the property, the consideration and
the interest to be granted (The Law of Real Property by R.E. Hegary
and H.W.R. Vade, 4th edition, page 543; and Malsbury’s Lauws of

England, 4Lh edition, Volume 42, paragraph 135.

The learned trial Judge found that two essentijal elements of
Lthe contract vere absent, as the price of the land was never given
amd the area of the land to be transferred to the plaintiff was
never agreed on. It vas not disputed by Lthe first respondent that
the parties to the contract were the appellant and himself; and

Lhat the interest Lo be conveyed Lo Lhe appellant would have bLeen
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Lhe fee simple interest -in the lLand. The ayreement of Lhe partles

musl state lhe ayreed congidevatlon or the agreed means of

ascertalning jt.  7This could have been ascertalned as soon as Lhe
arvea of the Jand from Mr. Farguhav’s survey was khown, 1t wvas
75,324 square feel. I would therefore hold that Lhree of the

Lerms wentioned by fegary and tade vere satisfied.

On the qguestion of the area of land to he LransCerred Lhe

learned Judye stated:

"“rhe crucial Jssue Lo my mind however, Js have ULhe
pavtles ayreed on wvhat was Lo be transferrved? Clearly,
ag | have found, wvhen the first named defendanl gyave
Halthew the survey plan drawn by Farquhar Lo take off
half of an acvre oul of thal Job Jn order Lo exchange with
Pavker, he could nobt have been Uhinking of Lransferyring
the whole 1.7 acres to the plalntilf. This to my mind
jg quile clear. It Js dmportant: to me, Lo noLe Lhat
Lhis was done before price vas mentloned Lo the plaintiff
before any semblance of a contract came Inlto operatjon
helvween the plaintifrf and the flerst named defendant..
This was done lony before any money was paid down on Lhe
land by the plalnbirr, ven up Lo Lhe down paymenl of
$10,000 by Lhe plalnbiff, the first named defendant:
demonstrated hils  intenltion  thal he wvould not Dbe
Lransfecving all of Lhe Jand Lo the plaintiff by wrilting
on Lhe receiplt "balance depamdds on toltal area of survey
by 1. Natlhew". An intention which he had, in my view,
ag long as in December, 1989. 1E L had intended to
tLransfor the whole 1.7 acres to Lhe plalatiff when lthe
plaintiff’s daughter made the down paymenl., thece would
have been no need Lo wirite whal he dld on the recelpt
because he was in possession of Fargquhar’s survey and
would have been {n a position to calculate the price of
the Jand from the survey, the survey diayram having yiven
Lhie area of the land as 75,324 square feel.

At that staye, wvhen Lhe conltract would have been
concluded, Lhe pacvties’ winds were not ad fdem. Because
even [C the plaintiff vas of the view thal the dafendant
vonid have sold her the 1.7 acres of tand the first named
defendant wvas Chinking of selling hev Jless. In that
reyard Lhelr winds did not meet. Moreover, it is my
view that Che plalntift knew that the first namad
defendant did nolt jntend to sell her the 1.7 acres of
land, even hefore she pald the deposit.

1T accept Denfield Halthew’s evidence when he said:—

‘Hle (George Pigoll) gave wme a plan surveyed by
Felix Favgquhar and Jnstructed me Lo subdlvide
it by takling off half (1/2) acre. Hres .
Boatswain met wme on Lhe spot. She Indjicated
to ma thalbt lthe land wvas hers, having occupied
It fov & period aml that #r. vigott had
planned Lo sell her Lhe land. I told her
Lhal. T had specific instructions from Hr.
rigott Lo survey halcl (1/72) acre for

M. larker. This was someblme in December
1989, L ingmired of her what part of the
land she would prefer me Lo ltake the half
(1/2) acre rrom. She did nobk do so. She
said she wanled all. T proceeded with the

survey’."

I believe that Lhis case can only be resolved in Favour of the

appellant if It can clearly be shown Lhat al the Ulme when Llhe
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first respondent told the appellant on 18th January, 1990 that the
price of Lhe land was $1.2% per square f[ool, the appellant was not
avare Lhat Lhe first respondent was no longer minded Lo sell her
the entire portion of land surveyed by Mr. Farguhar. This was a
guestion of faclt to he determined by lLhe learned Judge. Naving
seen and heard the partlies he accepted the evidence of Mr. Denfleld
Natthew Lhat he had Ltold the appellant guite clearly in December,
1989 that the [lrst respondent had instructed him to hatch off 0.5
acres ol the portion of land surveyed for Lhe appellant by Itr.
Farquhar, and that he proceeded to do so in her presence despite
her protests. Although there was no direct communication from the
first respondent to the appellant, I agree with the learned trial
Judge thalt when the first respondent communicated the price of
$1.25 per square foolt to the appellant she knew that Lhe area of
land which the flirst respondent was then minded to sell Lo her was
not the entire portion which HMr. Farcguhar had surveyed. For this
reason 1 would hold that the oral conltraclt pleaded by Lhe appellant

has not bLeen proved.

L turn now Lo the case against the second respondent.
Unfortunately we do not have the benefit of the reasons behind the
learned Judge’s conclusion that because Uthe plaintiff’s action
against the first defendant failed, there should be judgment: for
Lolth defendants. Oone Js nolb able Lo f£ind on the record any
attenlion having been paid Lo Lhe case [or lLrespass against Uhe
second defendant: which was clearly set out in Lhe plajintiff’s
statement of claim, her affidavit and her evidence. Counsel for
the second respondent submitted mildly Lhat Lhe gquestion of the
second respondent’s Lrespass was neither raised nor argued al flrst
instance. But even a cursory examination of the vecord will
reveal that not only was that claim raised as I have polnted oul
earlier, but that it was the alleged acls of Lrespass by Lhe secoxl
respondent which broughtt this matter into the open. Further ir
such a clalm had not lbeen wmade, there would have bheen no
justifiable reason for the learned Judge to have yranted an
injunction ayainst the second respondent on 13th June, 1990 and Lo
continue 1t on 29th June, 1990. I fact in his affldavit dated
2B8Lh August 1990 the second respondent admilts preparing a portion
of Lhe land which Lthe appellant occupies for the purpose of
building a concrete house. 'his Court is not, however, In a
position Lo assess lLhe damages occasioned Lo the appellant by the

second defendanl’s acls of trespass.

In the event, for the reasons which I have stated T would
diswiss the appellant’s appeal ayainst the first respondent, and
allow her appeal against the second respondent. I would as a
cousequence vary the Orders made by the learned Utuial Judge as

follows:




1. The Registrar is divected Lo hold an jngquiry as Lo
Lhe damage: sulfered by the appellant as a resull of Lhe

acts of Lrespass commiltted by Lhe second respondent.

2. Tha oOrdev granbting Lhe injuncltion granted on 13th
Jane, 1990 and conbinved on 29th  June, 1990 be

maintained.

J. The coslt of Lhe suvvey by . Favegubar and Lhe
deposil paid by the appellant Lo Lhe first respondent
rebarned Lo Lhe appellant wilth interest al Lhe rate of

10% per anbum.

4. The costs of the first respondent beve and in the
comr:l, helow Lo be paid by Lhe appellant.

5. The cosls of the appellanlt as againgl lLhe second
respondent. here and in Lhe courlt bhelow Lo be paid by the

second respondenl.

In conclusion J would Like to Lhank Counsel [or Lheir industry
and razearch, and Lo endorse Lhe hope expressed by Uthe learned
Lrial Judye Lhal Lhe parlies and especially Lhejr attorneys will

leave no stone unburned in an effork Lo ensure a satislactory

resolulion of Lhis wmaltler. ’/—5,
h
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