ANGUILLA

IN THE COURT OF APPEAL

CIVIL APPEAL NO. 2 of 1986
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MAIGTE VIEIRA - Par—~~-ant
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The Honourable Mr. Justice Moe
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JIIDGMENT

MOE, J.A.

Tnis auppeal ls from o judgment in which the leaarned Judae
found that the appellant, a child of Maria Richardson now deceaseqd,
trespassed on a parcel of land, numbered Lot '? in Road Saction
Block 08512B - which formed part of the Fstate of the said Maria
Ricnardson ana at the material time held by and in the oossession
of tne respondent, who was not a child of the said daczased Maria
Richarason. The learned Judge also found that rhe anpbellant
prevented the respondent's building contractor from workinag on +ha

lot and awarded tne respondent $21,675.00 svecial damaazs and costs.

Maria Richardson died intestate in November 1972, Har husband
H:nry Rlcnardson obtained 'etters of Administration to her astatra,
On 16tn September, 1379, Henry Richardson as personal raprosentative
ot the deceased Maria Richardson transferred the lot to the risoondent.
On 19th March, 1980 the respondent was ragister2d in the Land
Reglster as proprietor of the Lot with absolute title and issunAd

with a Certificate of Title on 23rd May, 198N,

In August 1981 the respondent eptered into an oral! contract
with a construction Company to build a house for her on the "ot for
U.S. $48,000.00. She paid a deposit of $10,700.0Nn: +ha Companv
ard excavations, placed stakes and laid out lines. The appallant
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oulled up the stakes and lines and placed brokan bottles on the
lot. The broken bottles were ra=moved at a cost of $75.00 and the
Company stopped work. In March 1982 the respondent =2ntered into a
written contract with the same construction Company to build the

nouse for tne price of U.S. $57,000.00.

To the respondent's claim that she was owner in vossession of
the lot ana that the appellant had trespassed trhareon and prevented
the builaing work from being carried out. the anpellant entared a
denaal. claimed that the respondent nad o2 rights, citle Or interesc
in che lot, that she by error and/or fraud acauired r=gistration of
the lot 1n that she was never in possession of it by prescriotion, nor
cunsideration, or through or under any other -dulv roaistered title and
that in any e¢vent she has no claim to it which de jure emanates from
the successicn of the estate of Agatha Richardson. The aopellant
counterclaimed for rectification and cancellation of thea registration

of tne loc.

The responaent admitted that she is not an heir of Agatha Richard-
son and tnat she holds the lot subject to any unregistared rights to

whirch her father Henry Richardson held the lot.

In the judgment the learnad Judge oxnressad the view that Henry

Richarason ought nzt hov: trancforrz2 tho 1ot ¢z the Jndent as she

13 not one of the persons eatitled to sharz in the promerty of “aria
Ricnardson put the Judge found that the rosoondent wis the reaistered
proprictce of the lot and in actual possession of it. The Tudqge

also did not consider the appzllant to be the nroper person to
malntain an actioa in respect of tha Lot nd dismissed the aonellant's
counterclaim for ructification and cancellation of the rcaistration

ot tne Lot.

The grounds of appeul werac:-

(a) The learned Judae zrred in that sh2 found that
the respondaent was in possassion of Let 3 and
that the defendant/appellant had *rresvassed on

rhat parcci,

(b) There was no evidence that the halting of the
construction work was dua to an unlawful act of

the defendant/appellant or at all,
(¢} The judament is aacainst the weight of the evidenca.

(d) The Judgye was wrong to award special damages as
there was no finding of unlawful! interferencs with

the building contract. .
,/The burd=n.....



The burden of the appellant's submission is that the respondent
1s not holding the lot as a person entitled to do as she pleases

with 1t but holds it subject to all the incidents to which Henry

Richardson, the Administrator held it. Reference was made to
sections 23 and 27 of the REgistered Land Ordinance 1974 Mo, 4 of

1974. Those sections provide as follows:-

"23. Subject to the provisions of section ?7 of
this Ordinance the registration of any person
as {hi prepricive with absoOsute citllie 01 2 varcel
sh21l vesr in that vperson the absolute ownership
of that parcel together with all rights and

privileges belonging or appurtenant therecto, free

from all other interests and claims whatsoevar bhut
subject -~

(a) to the leases, charges and other incumbrances
and to the conditions and restrictions, if any,
shown in the register; and

(b) unless the contrary is expressed in the reaister,
to such liabilities, rights and interests as
affect the same and are declared by section 2°
of this Ordinance not to require noting on the
register:

Provided that -

(1) nothing in this section shall be taken
to relieve a proprietor from any duty or
obligation to which ho ie enhisect ae a
trustee;

(ii) the registration of any person under this
Ordinance shall not confer on him any
right to any minerals or to any mineral
0ils unless the sume are expressly referred
to in the register.

"27. Every proprietor who has acquired land, a lsase or
a change by transfer without valuable consideration
shall hold it subiect to any unregistered rights or
interests subject to which the transferer h2ld it, and
subject also to the provisions of any law relatinag to
bankruptcy and to the winding up provisions of tha
Companies Law, but save as aforesaid such transfer when
registered shall in all respects have the same effect
1s a transfer for valuabla consideration."

That the respondent held the lot as provided for in those

provisions was admitted and was not an issue for detsrmination.

In cffect therefore the appellant was not questioning that the
respondent had title to the land nor that she was in actual possession
of it but contended that it was not unlawful for the appellant, beina
one of the persons entitled to share in the Lot, to act in the way
she aid i.e., to prevent building on the lot to which she is entitled
to a share. In this sense, the submission is, the appellant was not
a trespasser.
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This submission is unacceptable. The appellant has conceded

that the respondent was in actual possession and it is trite law that
actual possession is good against all except those who can show a better
right to possession in themselves. (See Halsbury 4th *d, Vol, 28, para
1213). The appellant could not show that at the materisl time sh»2 had
a petter right to possession to the lot than the respondent who had
apsolute title to it by virtue of the provisions of section 23 of the
Reglstered Land Ordinance 1974 (supra). The finding that the apoballant

trespassed on rha lat muc+ be upheld.

The submission on behalf of the appellant did not challenge the
finaings that the acts of the appellant had the effect of haltina the
construction work which the respondent contractad to have dnne. The
thrust of the submission was against the amount awarded. Thera was
<vidence that there was i1 break in the performance of tha buildinag
cuntract entered into in August 1981, There wis also the ovidence that
in March 1982 the construction Compzny igread to continue buildina the
house oin condition that the contract price be varied to 7.S.557,71170.00,
Tae Company gave the respondent a comparison of cost of matserials between
1381 and 1982 and taere was an increase in labour. A careful studv of
cne record reveals that the evidence :s to the need for a variation of
the contruact price upwards by 1.5, $%,000,00 is very thin and vague
and I um not enticcly satisficd that the respondant specificallv and
pracisely proved as required her lass in this regard. T however
accept that she 1s entitled to an award and T think that a roasonahle

amount 1in all the circumstances would be $1,000,00,

Th upoellant contended that the cevidence disclnses that hefore
the Court 1s « situation in which a remedy ouaht to he given and in the
circumstances the Court should invoke its eauitable jurisdiction and
order rectification or cancellation of the ragistration of the Tt
Ll order such as souaght would 2ffect the cstate ~f the deceaszd Maria
Rlcnardsonn. There is no one responsible for the administration of
tie estate before the Court ana in the circumstances T do not see how
such an order could be made. See Mowl v Noel (1959 1 w.I.=, 0N,
The dismissal of the appellant's claim for rzactification ~r canc=!latinn

of tne r:igistration of the Lot is also uphcld.

In tne result I would vary the amount of special damaages awarded
to the respondzat to $1,000.00 and dismiss thz apveal with costs re the

sespondent.
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T,CT.R. VOR,
Justice of Aopeal

L.L. ROROTHAM,
Chief Justice
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