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JUDGMENT

The appeflant was charged with the offence of having in his
possession one gramme of cocaine contrary to Section 7(2) of the Drugs
[Prevention of Misuse) Act NO. 20 of 1988. The offence (s alfeged %o
have been committed on the 25th July, 1992 at Woodford H{LL in Zhe
Parish of St. Andrew <{n the Commonwealth of Dominica.

On the 1st September, 1992, in the Magistrate's Court of Magis-
ternial Distrnict "G" of the said Commonweafth and before Magistrate
D.J. Moise, the appellant pfeaded guifty of the offence charged. The
"Minute of Conviction" nreads "The defendant {s fined $10,000.00
payable in two {instafments. That s by 30/9/92, $5,000.00 and on
30/10/92, $5,000.00. 1In default 185 months imprisonment with hard
Labour., Failure to pay the §inst instafment, automatically the wholfe
amount becomes due. The defendant <s also sentenced to 12 months
{mprisonment suspended for two years <f convicted for a Admilar
offence,

Learned Counsef for the appellant argued two grounds of appeal,
namefy, that the sentence was excessive and that zhe Magistrate's
decisdon was not in accordance with the faw. In support of his second
ground Learned Counsel submitted that the minute of conviction was
wrong on {ts face finstly because {(t did not contain the requirement
that the f{urthen offence which would activate the suspended sentence
had to be committed in Dominica and be subfect to a term of {mprison-
ment exceeding A4{x months |Section é{1) of the Criminal Justice Reform
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Act, Chap. 12:35); and secondly that the Magistrate's Minute ok
Conviction "Faifure to pay the finst instafment, automatically the
whofe amount becomes due.” contravened the provisions of Section 4(2)
of the Criminal Justice Reform Act.

The refevant provisions nead as 4o0fLows:-

"4(2) (here any fine (s directed to be paid by instafments,
the person Liabfe to pay the fine shafl, on making defauft
i{n the payment of any instalment thenreod, be Eiablfe to be
{mprisoned for such propontion of the full tenm passed upon
him in default of payment of the fine, as the sum remaining
unpaid by him bears to the 4ine imposed upon him."

"6(1) A Court which passes a sentence of {mprisonment on
any offenden for a term of not more than three wears forn anu
offence, may onder that the sentence shall not fake effect
unfess, during a period specified {n the order being not
Less than one year on more than three years from the date of
the onden (herednagtern nreferned to as the "operational
pendod"), the offender commits in Dominica another offence
punishabfe with {mpnisonment for a period exceeding 4ix
months (herneinaftern {in this section and sections 7 and §
regerred to as a "subsequent offence”") and thereaftern a
Count having power to do Ao ordens under section 7 that the
ondiginal sentence shall take effect.”

In nespect of the minute which nefens to the failure fo pay the
ginst (nstalment, (& seems fo the Court that although the Magistrate's
minute difgers grom the wording of Section 4|2) of the Act, the net
effect (s the same. Whene the fine (s to be paid in two instalments;
{n default, the sum remaining unpaid would bear the proportion of 1 to
the f§ine dimposed, and the person convicted would be Liabfe to impri-
Asonment fon the entine term.

With reference to the minute in respect of the suspended sen-
tence, the Magdistrate's onden seems to be more 4avourable to the
appellant than the wording of Section 6(1) of the Act provides. The
minute seeks Zo nreactivate the suspended sentence {f the appeflant i
convicted fon a "simifan" offence; whereas the Act speaks of "another
offence” which would, of counse, not be fimited Zo an offence {invof-
ving drugs. The sentence of {mprisonment wifl thexrefore be varied to
read - "The defendant (4 also sentenced to 12 months {mprisonment
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which {3 not to take effect unfess, during a period of 2 years from
today's date he commits in Dominica another offence punishable with
{mpri{sonment for a period exceeding é months".

In asuppont of a nreduction of the sentence, Counsel for the
appelfant nefdied on the foflowing facts and principfes |inter afia):-

(1) The appeflant {4 28 years ofd.

(2} The appeflant has had no conviction since 1983 (Zen years
ago).

(3) The fearned Magistrate made no enquiry {nto the occupation
or means of the appeflant.

(4] 1In fact, the appellant (s a small farmer who earns no more
than $1,000.00 a month.

(5) A §ine should not be imposed on a defendant beyond his
ability to pay and {f payabfe in monthly instalments, the
{nstalments should be reasonable.

(6) A §ine should not be {mposed on the assumption that someone
else would pay (i%.

{7) The appellant pleaded guilty and that {5 a mitigating
circumstance.,

{§) The value of a cocaine |$100.00) bore no neasonable nefation
to the amount of a §ine ($10,000.00).

[9) An excessive fine indicates an {mplicit objective of
taxation which (s not {n keeping with the Court's function.

{10) Rehabilitation should be one of the objectives in the
punishment of the appetfant.

Having negard to the mattens argued on behalf of the appeflant,
we are pensuaded that the sentence {4 excessive. We accordingly
neduce the sentence to a fine of $5,000.00 payabfe in five consecutive
monthly instalments of $1,000.00 each the §<irst to be paid on 15th
Maxch, 1993, and in defaulz 12 months {mprisonment.
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