IN THE HIGH COURT OF QUSTICE
FEDERATION OF SAINT CHRISTOPHER AND NEVTS
SATINT CHRISTOPHER CIRCUIT

A. 0. 1992

Miscedlaneows Suit No. 13 of 1992

In the Matter of an Application
undea Section 7 of the Conatitutic
of Saint Christopher and Nevis
1983 under and by viatue of
Section 18(1) of the Constitution
of Saint Chaistopher and Nevis
1983

and

In the Matter of BERNARD RICHARDS

Appeaqances: M. Lee Moure, On. Henny Browne and Miss Angella Tnnisa
with him foa the applicant
M. Hugh Rawlina, Soliciton General fon the Croun

(Febauany %, 6, 1992]

JUDGMENT

SATROHAN SINGH ¥,

Un Apred 10, 1873, the Offences Againat the ?"eiﬁ'un Aet  waa made {ow

n this Country and b s to be found at Cap. 56 of the Revised Lawas of
3¢. Chawstophen and Nevis.

3.2 of thes law reads as followas:

"Whoever is convicted of murden shall awuffen death a1 a
fedon™,

$3(1) ataies:

“Upon every conviction foa Muaden, the Count ashall
pwnounce sentence vl death, and the same may be
carried into execution R
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and 33(2) provides thuas:-
“The Governon Genenal shall dinect the time and place
fon the executivn of the sentence of death on persvns
convicted of Murder, and the Pruvost Marshall shall
cause the body of such murderes to be bunied in asuch
place as the Goveanva General may approve”,
Ch May 22, 1991, befure this Count, aitting in its Caiminad Jurnisdiction,
the applicant Beanard Richards was convicted of Munder and sentenced to Death
as a felon by hanging., K, did not appeal from this conviction.

By lettea dated Nuvembea 11, 19917, the applicant’a legal advison Misa
Angella Janisas, petitioned the Committee on the Prerogative uf Mercy foa a
commuiaiion of the sentence vf death.

Cn Januany 13, 1992, the Advisony Committee on the Prervgative of Mercy
mel and having conaidened the case of the applicant, infomed Miss Innias
that the "Committee has advised that the Judgment of the Count should Atand”,

The applicant's execution by hanging was tixed to take place on Friday,
7th Februany, 1992,

This is a motion tiled by applicant on Febauany 1, 1992 for a declaration
under 5.7 of the Conatitution of Saint Chaiatopher and Nevis, (the Conatitution
that the sentence uf death pposed to be carnied out upon him by hanging is

Hmt@&eaﬂdﬂmxﬂmth%wﬂdcg&ad&gmdﬁo&mo&dmamm
the Supenintendent of Hen Majeaty's Paison by himaell, his servant on agenit
01 in anywise whatsveven ,iamﬂmny.mguuttﬁe punishment.

The application L1 auppoated by an affidavit from the applicant in which
he states intea alia Mmmﬁembmm&@ﬁnvebem%
Mmemdmde@mmﬁmmmmw. fle submitas
mmuﬁﬁdavﬂthntmemﬁngautaﬂthdeczinﬂwmmm
uﬁ&e@{aym&mmmmmmmMmmmmmm
country aince 1985 and that there ane foun (4) aﬂumhﬁep@m

buti&ei.iﬁamdhmun&yaﬁtkzmmmm&ammimmﬂmexuu&mmﬁ
also to members of the applicant's family.
?haﬂomtgiemm&iaaﬁﬁdav&aitheapp&cmtmmﬂe
MMUﬁﬁamahﬂMmdem&bym.ﬂu
i—adegmﬁngumbhﬁmamthmabg offending the proviasions of 5.7 of the
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Conatitution but when done in the ciacumstances a4 atated in his affidavit
mentioned above then it is degrading and inhuman noi ondy Lo himaelf but
alsw fo his family and the executionen.

Howevern, at the heaning of the matten, Mr. Movae did not pinaue the
application on thes gaound.

A4 T understand Ma. Movae’.s argumenis he has nv complaint againat the
conatitutionality of the sentence of death. JIndeed, he concedes such
constidutionalety especially when the Conatitution itself Oy wmplication

danciions such a penalty at 5.4(1) which atates as foldlows:-

"A peason ahall not be deprived of his life
wntentionally save in execution of the sentence
of the Count n nespect of a criminal offence
of {reason va muaden undea any daw of which he
has been convicted”.

What learned Counsed submits as inkuman and degrading, is the method
of execution adopted in this Federation i.e. by hanging. Counsel submiits
that hanging a murdenen is not meacy kidling, that it is debasing of
humanity and the value of life, and that it devalues Life not ondy foa the
mundener but also fon the executionea and also that it baings unwarranted
disgrace to those left behind. He says that spine breaking foa the condemned
L4 apine chilling foa those who watch it oa think about it and theaefone it
Mmhmmddeplm. Cume-{hawevmaﬂyammuEMrwme.tﬁaduﬁ
death which i4 preferable to hanging.

7t having been accepted by both sides that the Constitution sanctiona
the death penalty, 7 propose to go dinectly to the neal issue of the matten

ftuwmuaﬂwmmmnammmumm
oﬁu%mﬁﬁﬁ&hﬁa%e@hmﬁg&eaeﬂmmmﬂm
mmdmmwmmm:bymmdmzﬂiz&egwmgmmu
does is decide time and place of execution.

3.7 of the Saint Chaistophen and Nevis Constitution Order 1983 reads
as follows:-

"A person shall not be subjected to tosture on
Lo inhuman oa degrading punishment on othen

MPMW?uimETMMFMVME&eﬁmmSMEGi
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the Onder pavvides thua:

"Nothing contained in oa done under the authoaity
of any law shall be held to be inconasistent with on
wn condravention of Section 7 of the Conatitution
{0 the extent that the {law in questivn authorises
the infliction of any descaiption of punishment
that was lawful immediately befone 27th Febauany,
1967 (being the date on which Saint Chiistophen,
Nevis and Anguilda became an associated Statel”.

The law prescaibing the sentence of death aforementioned was a law
pasaed before February 27, 1967 oa befure the coming into being of the
Conatitution and a0 was the Common Law which prescribed the hanging method

of execution.

Goth Or. Broune and Ma. Movre foa the applicant argued that the above
paragraph 9 of the Constitution ondy aeferred to wnitten laws and not the
unwaitten Common Law and they nefearned tv paragraph 2(7) of the Constitution
which paovides as follows: -

“Forn the purpvses of this paragraph the expression

"existing law" means any Act, Ondinance, aule, negulation,
ondea on othea instaument made in pursuance of o

continued in foace by oa unden the foamer Conatitution

and having effect as law immediaiely before 19th Septemben
1983 and includes any Act of the Parliament of the lnited
Kingdom on Onden in Council ova othen instrument made under
any such Act (except this Onder and the Supreme Count Onden)
and any order made undea section 4(2) of this Order to the
extent that it a0 had effect on that date".

Paragraph 2(1) of the Constitution states:

"The existing laws shall, as from 19th Septemben 1983,
be conatrued with asuch modifications, adaptations,
qualifications and exceptions as may be necessary to
baing them into conformity with the Conatitution and
the Supreme Count Oaden."
Ma. Hugh Rawlins, Solicitor General for the Croun, aesponds by reflenning
the Count to 5119 of the Constitution which neads thus:

“Jn this Conatitution, unless the contexi othewwise
aequintes -
"daw" means any law in foace in Saint Christophen
and Nevis oa any paat theneof, i ng any
instaument having the foace of law and any umwnitten
mieuﬂimmut"{mﬁui"md"{m,{ui.{g"dha&be
constaued accoadingly;"
Fdamtapaumi&mm&maﬂwaph? of the
Conatitution as given by both Counsel foa the applicant.
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JE Da. Broune's argument is comnect that "exiating law" in paragraph 2(7)
of the Conatitution aefens ondy Lo writien law and dves not include the
wusnitten Common Law then by paragraph 2(1] of the said Constitution one of
o thangs would have happened to the Common law of this Country. Eithen
paragraph 2, apecifically paragraph 2(1), would have no application to the
Common Law wn which case the Common Law prviasion of death by hanging
woudd aemain unirammedded by the proviacon of 5.7 of the Conatitution , o4
that paragraph 2 by implication, in not recogniaing the Common law as an
existing law as argued by Oa. Baowne, would have totally abolished the
vperation of Common Law in this Fedeaation of St. Chaiatophen and Nevis.

J do nut wntend to make any auding on thes aubmission as 7 find it
welevant to my conasidenation of the issue raised wn thia application
and as such any such auling would be merely pea incuniam.

The woading of paragraph 2(7)  clearly ahows that the mearing of
"existing law" mentioned therein nefens ondy to what is stated at paragraph
2 of the Constitution and bears no zefenence to what is contained at_paragraph
9. Paragraph § dves not wse the wonds "existing law" but nefers to any law
and 57719(1) defines "law” to include any wuwaitten wde of law i.e. the
Common Law.

Having made these obaeavations, 7 hold as a matten of law, that both
the sentence of death and the method of execution of that sentence by
hanging, have been presenved by paragraph 9 of the Constitution and are not
nconaiatent with the provisions of 57 of the Conatitution. Support foa
this Linding of mine is had from Hen Majesty's Privy Council in De Freitas
v. Benny (1975) 27 WIR 318. 7 do not Lind the circumstances of that case
-tubedimumtaﬂwaemmemtmtmttmmmguedbym. Moore and,
Mt?ﬂpﬁﬂethﬂtthapwvﬂiwaﬁﬁz&md&mmaﬁrm&mimd
Tﬂﬁ@uhwﬁmmﬁqu@ehﬁzwﬂmh%&hﬂﬂmew
Mvehmﬁ#mm@w&ddm&emvmmmm
lﬂ.ﬁmad-tuinm-dm, fwmﬁaayﬂemdaem&iﬁthzm.

Whilst 7 do not intend to define as M. Moore sought to do what can
badwmiﬁedmiufuﬂmuadmﬁi&:pum, 7 would venture to say that
consequent upon my miinpmtanm—iucm&mq;m{dmﬂ&bghanpinpﬂiﬂl
t&zpwvidimaaﬁﬂuﬂﬂem, that the Conastitution i4
Mwawmmwmmummﬁmm




oy -
degrading tneatment in the context of the law of this countay.

The applicant accoadingly fails in this appdication and 7 would vaden
that the Motion ataend diamissed. 7 make no vader as to costa.

Satavhan Singh
Supreme Count Judge



