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JIMGMENT

This cuse concerns the flight of an aircraft over aaricultural
Jana and the falling from the aircraft of a noxious substance on to
Jrowing crops on the land. The apoeal is against the dismissal! hv
a Hign Court Judge of the appellant's claim against tha respondent
tor camages claimed to have baen incurred as a consaaquance of rhe
respundent's negligence in allowing a vesticide to fall from an ~ir-
craft on hls crops theraby causing damage; altarnarively damaaes for

Lrespuss and/or nulsance.,
3ackyground

The appellunt is iz farmer and evporter of aagricultura? oroducs.
The rispondent 1s a Corporation cstablished under *he Ran-na Industrv
act, 1278 (ncreafter referred - o as the Act) and hy virtue of saction
3(2) (b} of tne Act has functions, inter alia "to take such st~ps as
Aay pe expedient for the contrnl or prevention of pasis and discasas
tuar affect bananuss and banana »lants®, At the matarial time tha
appzllunt had sorral growing on one and & half acres ©f his 1and
sltuwnted at Greqgs. This land adioins fislds of bananas spravycd from
Lime to time by the respondent with o chemical called =alivin, n
the 16th and 17th September, 1937 during spraying operations bv the

respondent, the appellant's sorrel was spraved. The sorrzl 1:aves
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waere scorched. The appellant complained to th. rasoondent. Nn

25th October 1987, the raspondent again sprayed thz appellant's

fiela of sorrel durina spraying operations, The 3ppellant got an
1nvestlgation cuarried out by 4 technologist in croo orotaction who
reported that about wne-half of the anoellant's field of sorral showed
moderate tou severe leaf scorch. it was the ~pinion nf the tochnnloaist
that this phytotoxic zffect on the sorrel would cause a drop in tha
yield of fruit or o delay in the maturation of the fruit, The apnallant
applica fertilizer to his sorrel, The sorrcl did nnt mature until

the middle Of January 1988 at which tyme the appellant did not hava a

market for nis crop and it perished..

The appellunt alleged that the spraying cof the sorrel on the ?5+h
Octuber caused substantial damage te it, for the chemicals retarded
the maturation of his crop whereby hz was unable teo sell his sorrel at
the currect time «end as 2 consequence he suffered loss in the sum of

$34,000.00. He claimed this loss on ths basis of tha neagligance ~Ff

thie respondent. In the alternative ha claimed damages for traspass
a1d nulsdnce. Je also sought an injuncticn restraining the raspmndent

from causing its :1ircraft tc spray chemicals on to his lands.

The respondent acknowledged that it sprayed banana cultivations in
the .rea of cthe sppellant’s fields on thematerizl datas but danied
negligence, trespass or nuisance on its mart. Tt averred that the
Spruymng aperations were done pursuant to the provisions of the Act and
tnat such spraying is a necessity a:vv vital to the Banana Industry nf
Sc. Vincent .nd the Grenadines. It averred further that if sprav digd
r&ucn the appellant's scrrel crop it was through an act of 504, i.e.,

the wind.

Tae learned trial Judae found that the spraying ~f the appellant's
Crup tuok place from ubouc fifty to sivty feet above the crcp. e
4ccepted the evidence of a consultant in agriculture that the 4delay in
tstdracaon of the sorrel was not du: to the soraying of the calivia ep
whe crop but was caused by environment.:! conditions pravailina at the
Llifc o The Judge held that the act of the respondant of causinag *he
chemical to fall on the appellant's sorrel was nct intantional hut was
Causeda merely as the result of the ewercisc of its right +o sorav naarbv
Panaaa plantations under authority given to it by Statute, Ha o faund
there was some inccrference with the apoellsnt's proverty, but that the
interference was cnly temporary and not substantital. He accordiinaly

dismissed the appcllant's case.

/Neogligenen.o...



Negligence

The appellant’'s first comnlaint is that the learnzd Judge ~rred
1n not applying the dilemmse principle in determining whether the
respondent's act was the cause of his loss. "he contaention was that
because of the respondent's action, the appellant attemoted to
minimise his loss by applying fertilizer to his crop. 8yt that
although the application of fertilizer extended the maturation period,

this aid not rclieve the respondent of his responsibility.

The trial Judge aid consider thz dilemma principle, set ~ut in

Clerk and L[Lindsell on Torts, 15th Ed. at p. 562 as follows:-

"When a plaintiff himself is put: in a position ~f danaer

by the dufendant's wrona, snd has to chnose what course

to take, his action, even if it turns nut tn be mistaken

and unnecessary, will not necess~rily break the chain »f

c.:uSatlon. The reason is that 2 sudden decision in an

emergency is not regarded as unreascnabla evan thruah

-mple reflection might have led to a different decision.

There can hardly be any question of forseability ~f what

a person is likely to do in an emergencv.'”
I agree with the learned Judge that the facts »f this case do nnt admit
wf tne application of the principle. The success nf the anpcllant's
contention depends on whether application of the calixin led to a delay
1n maturation. Otherwise the matter of 1 bre'k in the chain ~f
causuation does not arisc. The learned Judge accapted the cvidenco of
a cuansultanc in agriculture as already indicated, that the retardatien
Oof maturation of the appzllant's sorrel cron was caused as 1 rasult of
environmental conditions then prevailing and nothing alse, The trial
Judge wais fully entitled to wceceapt and conclude as he did. It is
sutfricient to say tnat he gave sound reasons for so doing and there

1s 1o justificution for interfering.
Nulsance

The ground of appeal was that che learncd trial Judae misdirected
nimself as it related vt the appellant's case in that ha failed to
Jppreciate that thé nuisance complained of was the unlawful inter-
ference by the respondint with the appellant's vegatation and as such
coeuld be temporary, the damage being the actual phvsical damage

incurred.

It 1s clear from the authorities that a temporarv interferan~-
with the use and enioyment of land may amount to niisance but such
interference would have to be substantial., One such Aauthnrity is
British Celanese, Ltd. v. A.H. Hunt (Capacitors, Ltd, (1959} 2 Al}

E.R. 1252, Jthere is...e...



There is no challenge to the findina that the intarforence was

not substantiul, There was avidence on which the Judge cnhuld so

hold and has conclusiun was entircly reasonable, There is no

justification for incerfering with this aspoct of the matter.
Trespass

The substantial challenge to the decision is against the finding
that there was no trespass by the respondent to the appeallant's land,
Oue grecund under this head is that the learned Judice erred in hnldina
that tnere was no trespass because ctnz respcondant's act was not

intentional., Counsel's submission was that intention is not an

lagrealent in trespass but that the slightast intarfcrencn with

another's property is trespass par se in law.

An intrusion, whether intenticnal or unintazntisl, hv me parsoan

upuar land of another amounts to a trespass. nut thare is authorirv

that where intrusic., 1s not deliberate but done nagliagently tha ~-use

£ action 1s in negligence. Se Letana v Coopar (1945) 1 A.», 232,
dowever 1a the context of this case it was vnnecessarv £0r the Jndge tn

aavert to the quesclon whether the resooniant's act was intenticonal ~r
put another way whether the appellant's case lay in tresvass »nr in

neyliyence, 5s will bz shown later in this Jjuligment.

A second ground 1s thait the learned Judge, hiving found that the

iespondent flew its aircraft at 50 -~0 fzet :bova the apoellant's land
and wnille uoing s¢ sorayed the chemicals »n £ the aopellant's Yand,
was bouad to hold that the respoandent committed trespass t~ the

appellant's land.

Alliea to this was the ground
ceuslucy that tne viclatisn £ the
permission did by itself amosunt to

i any statutory orovisions to che

flight ar 50 - &80 feobk above

Law 1f 1t interferss with the uscr

tv the judgment £ McMair J.

2 All Z.R. 343 and t¢ che

rererred L0 as the Civil Aviation Act, which is apslicabl=s to

a parson's

in K&lsen v Imperial T hacc~ Co.,

Civil aviatin»n act,

that the learnad Judge Failed tn
appnellant's air-soace with~ur his
an act of trospass in the absenc
contrary. Tt was contanded that
T:nd is a tresnass it Crommon

of tha land. Rzfrrence wags madn

(1057
1949, 1.%.,

noreaftar

St

Vincent and the Grenadines by virtue ~f S.I. Mo. 5922 of 1950,

Mr. Fcerde for the respondont arqued

are limited where one may have an action

Spuace over onz's land for a

overflying the land and things placed on ~r over the Jand.

that t~day the circumstances

for infrinacement ~f rhe air-

distinction is to ba made hatwnaen ~hicatrs

/Arawinag, ...
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drawlng heavily from a dictum of Griffiths J. in Bernstein nf

Ledgh v Skyviews & General Led., (1977) 2 All T.R, 202 Mr,Frrda's
supmission was that the Court had to .spproach rha case "n the basis nf
striking o balance between the rights ~f the cwner of the land in the
alr-space -ver it to such a height as is necessary for the us= and
enjoyment of his land against his rights nf the air-space shnve that
neignt which were no greater than lie in the public at larage, He
submitted that it was not a traspass t> flyv aircraft o~ver a person’s
land ut a reasonsibls and safe height. The rospendent's oositinn
therefure was tnat for the appellant to succeed hz had to brinag himself
within the terms of section 40 of the Civil Aviati~n Act. Tndeed the

respundent relied heavily on this legislation.

In Bernstean of Leigh v. Skyvizws & fGennral Ltd., (suora)
Gritfiens J. <n consideratioa of the rights ~f an ~wn~r in tha Jir-
space sbuve his land said at o. 305 that it may bhe "a s~und and
wractical rule tu reqgard any incursi-n into the air-svace at 3 height
whicn may iaterfere with the ordinary user »~f the 1an? as 3 tresmpass

L£4THSY thuan . auisaince”.

The appellant cppears to rely sn this oropesition but raliance ~n
tie pusitiun at Common Law appears to mz to be of little 2vail t~ him.
The oppellant's contention is not that tha mars: fliaght at 50' - &0
abuve his lun: causedd any interfarence with its use. The burden of
tne cumplaint relates t.o the falling from the ~rireraft ~f calivin ~n +~

his sorrel crop which scorche? the snrrzl leaves,

Civil Aviution Acec, 1949, 71.X.,

It must first be ~bserve i that this Jegislation was n~t ‘rawm +n
the attencion f the trial Julge ant in Anes not snoear that he
2 aressed his mand to oat. In my view the terms of the leaislati-n
afe crucilal te the etermination of this avpeal +n? the relavant

Drouvisi s sfe as follows:

a0, Liability of aircrafc in rosoect of tresnass,
nulisunce snd surface limage, - (1) M action shald
lie in respect 2f trespass or._in respect ~f nuisancs,
by reascn only o f the flight ~f n sircraft ~var any
preparty it u height uabove the grouns, which, havina
regari to wint, weather and all the circumstances f
the cuse 1s ressonible, or the oriinary incients ~Ff
such flight so long s the provisinns of Part IT an?
this Part of this Act and any Or-er in Council or
Order male uader Part II »r this Part of this Act ~ve
duly comolied with.

/(2) Tharéeiceee
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(2) Where material less cr Yamage is cause?d to
any person or property on lan: or water by, or by a
person in, or an article or parscn falling from an
aircraft while in fliqght, takina «~ff ~r landina, then
unless the loss or the 1amage was caused nr contributed
t0 by thée negligence »f the person by whom it was
suffercid, !lamages in riospact »f the loss or “amage
shall ba recoverable withrut pronf of nealigence ~r
intention r other csuse Hf actin~n, as if the 1~ws nr
tamage hadl been caussd by the wilful act, neglect ~r
Jefault of the ~wner of the aircraft."

There is a provisc which is not relevant t» the issue under

cunsliaeraclon.

The above pr.ovisions being applicabls an issue which arisas for
diterminacion 1S whethsr the flight of the respondent's aircraft ~ver

the appellant's land was at a4 height reasonable in 211 the circumstanccs,

Reascnablensss of Fliaht

It is not dispute! that at the time the responient fl2w its
crrcrafe over the appellant's land, it i 50 while ex~rcisina A
funccien given 1t un’ler sectinn 3(2) (b) ¢ the Act. Tha avidzneoe is
tnat in the exercise of this functinn of spraving banana »lants the
respondent flies its uircraft normallv about 15 fo2t abova the plants
pelng treated or about 25 feetr above the Rarth. The ano2llant's
lanx 1s surrounzed by banana fields. It is evident that having
sprayad banangs on one side »f the apmpellant's lond while at a height
ot apuur 15 - 25 feet the responident then climbs ~r throttleos to get
ts 50' - K0' ty crass the appellant's land s as t» soray annther
panan. field onthe other side f the appzllant's land. There 1is
nothang in the evideace to show or 2ven suggest that in ~rfder re
carry wut the manoseuvre over the appellant's land in rarfrrmance ~f

tne respondent's funcriuns, the resoonlent c~uldl be aexpeactat ~v ~ught

tu fly at o yreater height. It seems t» me that in tha circumstances
ot this cuse the flight of the resoondant's aircraft at about 50' - ~%'

“ver the appellant's land must be hel? ro be reasonable and naoin
unZer tne provisions ~f the Civil Aviation Act tha apnzllant coul?
not succeed simply ¢n the basis of the flight ~f the aircraft throuah
tiie alr-space wver nis land. In my viow at the mstarial time the

respondent wus protected by sccticn 40(1) f thot aAck.

But clthough a person may have been icting wirhin saction 40(1)
of the Civil Aviacion Act, he may vat be liable undar sectinn 40(?
<t the saia Act. This is indicated in the “ulament f Griffiths 7,
1n Bernsteln v Skyviews (supr:) where in a oron~uncement on the
effect of section 40(1) he stated at p. 908:

/Tt is, hhwever....
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"It is, however, to be observed that the orotectinn

given is limiteqd by thiy words 'hy reason nnly »f tha

flight', so although an ocwner can frun? n~ actisn in

trespass or nuisance if he relies s»lely ~n the flight

of the aircraft above his vroperty as fruniing his

cause of action, the section will not nreclude hinm

from bringing an actinn if he can print tn some activitv

carried on by or from the aircraft that can promerly be
_ consl iered a trespass Or nuisance or some ~ther tore,”

Lord Jauncey in Stz2el-Maitleni v Sritish Airways Bnars 1921 Sents

Law Times at p. 112 said:

"What the section intenided to achieve was the remnval ~f
certain activities from the realm ~f Common Law nuisance
or trespass if they ~nly resulted in Jdisturbance »r
inconvenience but to afforl tn an aggrieved oers n 3
remedy, at least as effective as his aholishe” Common
Law remeldy in respect of the same activities if they
caused material —wmage t him »r his property.”

Matecilal Loss ~r Damage

It nas alresly been shown that the 3ppellant 117 not eastablish
that he suffered the loss which he claimed rasuire’ fr-m *tha
negligence of the respondent. Nid he suffer loss or “amage ~thor
tnan thut rejected which wruld brinag him within sactinn 40(2) (sunra)?
Lititle arqument was addressed te tha Court ~n the meaning «f 'matarial!
in the phrase "material loss or damaga". Indee? thers is a dearth ~f
autnorlity on the guestion. Counsnl for the respondaent contended +Fhat
1n tuls case the scorching of lzaves which cccurre” tn tha annellant's
crop was insignificant damage amounting to not even $3,000 ani this
could not fall within the terms ~f the section. I 4~ n~t aceont the
submissi.a that the word 'material' means ~r impnlizs that the damaqge
must be mere than 'Jde winimis'. Such a c-nstructi-n cmld rosult
10 the sume kindi of activity when iffecting % acre »f lani i,e.
oelonging t. an .wner f one Jevel dves not give rise to liability
but wnhen affecting 5 acres Hf land i.e. belonging to an “wazr ~f A
nigher level, gives rise to liability. In my view the word 'material’
given its ordilnary grammatical meaning shows that its use in tha
~nrase implies that not all loss or Jamage that may be concoived
wouli fall within the section and limits the phrase t~ that lnss »r
Jumage which is "discernible, evident ~r nlain", that is "nhysical"”
Jamage . In this case physical damage was causesd and thare is no
<vidence that it was caused -'r contributed to by the negliqence ~F
tne uppellant.  Consequently by virtue ~f sectinn 4n(2) ~f tha Civi)
Aviation Act, iamages in respect of the <image wruld be recrverabl~

by the appellant.

/DAMAGRS . 40w e
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Dumiages

The appellant's case was directcd mainly towards recovery ~f
Jamages for loss due th delayed maturation -f his crerp and thara is
little evidence .n which t:: assess lamagas for the nhysical Aamaa=z
CaUusSe.t, Satisficd that he suffered in this raspect T can award an
amount reasunaeble in the circumstances. D~ing the best I can ~n the
basis ¢f the evidence ani in the circumstances I would award tha

uupellant a sum of $2,500.00.
Injuncrion

The appellant's complaint is that having f£ound that the rasnonient's
arrcrafr 4id spray chemical “n to the amwellant's cron causina nhysical
Jdamage co the sauid crepr the learned trial! Juilge erred in not granting an
injunccion agalnst the resoondent s as to rastrain it from committing

further acts aguinst tho appellant,

It 1s not clear from the judgment f the trisl Juidan how h~ came
tL eXercise his discretion against the grant »f the iniunction souaght,
It appears that the refusal was simply “n the basis that tha annellant's
claim a¢s {leaded was Jismissed. I regar? it as settl2d that cnes 3
plaintiff hus established the infringement of 1 right and thare is
greund for belizving that withcout aa induncticn there is likalv +n ha
a repecition of the wrong committed, the nlaintiff in the ibsence ~F
speclal circumstances is entitled to an indjuncti-n against the
repetltion. Sze Shelfer v, Liondon Elactric Tighting ¢, (1908}
1 Cn. 287, Pride (f Derby v. 3ritish Celanesz Ltd. (1953} 1 A1l =,», 179
at 197, In Wocllertun and Wilson Ltd. v Richard Crstain Ltd, (1977
1 ALl E.R. 483, Stamp J. at p. 435 said "It is in my judament w:1?
<siablished that 1t is no answer to 2 cleim for «n indunction to
restrain « trespass that the tresnass doss i harm rthe »laintiff.,
Inueed, the very fact that no harm is done is 2 reasnn for rathar than
sgalnst the granting “f an injunctin: f-r if there is ni. damaas d-na
tne damages recuverad in the acticon will be nominal and if the
1njuncei.n 1s refused the result will ba ndy m~re n~r less than o
licence to continue the tiort °f trespass in return for 2 n-mina!

LaYIENT.

In my judgment theref-re the arvellant is entitled t~ have ths
1njunctiun claimed unless s me snecial c~nsideraticns Aictate the
=xercise of the discration otherwise. The resprndent urged that a
maj.r consideration to be taken intc acerunt is that the activitv
under review is carried cut by the resnondent as nart ~f its functi~ns

Jundey *he..iieee..
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under the Banana Industry Act an exercise vital t- the most imnortant
industry in St. Vincent. This annesars to be asking that the nublic
1nterest prevail cver the nrivate intarest of the nre2llant, n
Xennaway v. Thompson (1980) 3 All E.R., 329, Lawton L.J. considerad that
tne propusiticn that the public interest should rrevail ~ver the nrivate
Lpterest 1s oot an accord with the »rincinles to be annlied in this
regard as enunciated in Shelfer v, City of Tondon Elactric Tightina Co.
(BUpLra) . In the latrer case Lindly L.J. said at maae 315 "The Crurt
has always procesced against the notion that it nught to 3llow a wrong
to cuntinue simply because the wronadoer is able and willing t~ nay f~r
tne injury he masy inflict. Neither has the circumstance that the
WrUngUuoer 1s 1n sume sense o public benefactor ever bean considered a
sufficient reason ior refusing t orotact by indfuncrirn an individual
WiluSe rignts are heing persistently infringed”. There is auth~rity

tor saylng that in considering whether to ~xercise a ‘udicial discration
ts gruat an injunction, the Court is under a duty to c-nsider the
raterest £ the wvunlic, 3:e Wond v, Sutcliff2 (1°51) A1 =,R, 291,
Miller v. Jacks:n (1977) 3 A1l E.R, 23], Clearly r=2gard must be had
n.t .nly te che righre £ the parties, but alsn t~ all the surr~nding
circumstances., S that »n the facts ~f this casge the Churt must tade
inte account the right of the appellant not to havae his crens intorferad
with «r damaged :nd the inrerust ~f the generz) nublic in having th»
panana cultivaticns scrayed for the benefit of the Banana Tndustry so

vital to the econumy of the country.

There 1s nothing in the evidence which shows that the resnondant
in having to abid.: an injunction would facz a hardshio, Tt seems tN
me that what is required >f the resmondent in nerfsrming its furctions
under tne Acet 1s cdre .t to cause damaage to the apnellant's or rerty.
My view 1s that the Civil Aviation Act contains within secti~n 40
1cself the very balancing of interests f which Counsel f-or the
respondent directed the Clourt's attantion, C-nsemuently I <~ nnt
accept that the necessity of hoving bananas sprayad neriodically is »
special circumstance such as should inhibit this Crurt fr-m granting
wne 1ajuncticn claimed. The apwellant is ~nly entitled. tn an
rijuncrion restraining the respondent from such snrayina as cause

damiage tu the appellunt's crops,

The result 1s I would 1llow the appeal, award the aonellant
52,500 damages for trespass, grant nim an injunction in terms ~f this

judgment and cne-half of his costs in the anreal and in the Court bel-aw,
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