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JUDGMENT

BYROYN, J.A.

This appeal 1is against the order »f the Court declarina thatr
the plaintiif/respondent was seised in nossession of the pramises
1n dispute and for ancillary inijunctive velief. The apnellant
nad asserted that the disputed area was a road betwaen thair

adjoining propectles which he was entitled to use.

Tne background circumstances commenced in 19174 whan tha lat=
Rosina Cox was the owner of lot 6 of thae land sattloment allotment
at. Rechmond 111l comprising 5 acres and 1 pole and Survevor
O'Donognue preparced for her a subdivision olan of the northarn par+
of tnat lot into S5 residential lots, ot 5, on that plan, about
wnich this case 1s concérned, is shown as havinag as its southoern
poundary a road between it and the Jand retained by Mrs. Cov. This
road lcads from Murray Road along the south-rn noundary of lot S and
loc 3 and makes a right angle at lot » and then runs northward
petween lots 2 and 3 to the south westarn end of lot 1. Roth lots

5 and 4 front on Murray road.

Rosina Cox sold the lot numbercd 5 on that vlan in 1922 to Henrv

Baptisce. The lot changed hands ovar the years and eventually tha
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appellant purchased it from Robin and St=phanie Rrowne by d=z3

dated 24th March, 1983,

The description of the estate conveyed as lot 5 in the various
deeds was based on O'Donoghue's vlan and included
“on the south by a road serving the residential
lots of said lot number siX.........together
with all....wayS.....and all other easements
and appurtenances thereto balonging or usually
held used or occupied or enjoyed tharawith or
reputed to be appurtenant thereto.”
Conrad Buta was Rosina Cox's godson and he had lived with her.
At the time of the trial he was about 90 years old and he gave evidence.
In 1922 he 1nherited from her the remainder of land that had not hean

sold.

By deed dated 30th December, 1946 he sold to the respondent part
of lot numbered six of the Richmond Hill allotment "bzing in evtent
three acres three roods and thirty seven poles". This was land south
of lot 5 on O'Donoghue's plan but no mention was made of the road
serving the residential lots heing the northern houndary. Tha
eviaence and facts found by the Judga nrovide an explanation for this
omission because it appeared that lots 1,? and 3 were not sold and rh~
road hud noc been put into use. There was a fence on the southarn
bounuury of lot 5 without any gate or other access to the road. Ru+
the deed was not clear and unambiquous on this issue becausa the
Judge accepted the evidence of the chief survevor that the avea of tho
cespondent’s land is 6,510 sq.ft. more than R acras 3 roods and 37
poles as stated in the dezd and that the area of the road in disoute

~ccounts for 4,967 sa.ft.

The Judge found that in 1946 when he bought the land *“he
plalnclif enctered into open and unchallenged possession of the 1and
up Lo the said fonce, including the area of the road in Adispute, as

N1s own Propercy.

The first attempt to interrupt the respondant's possession nf
that land came 1n 1985 whan the appellant by his workmen commarced
work on the road, This did not succaed because the respondont
effectively stopped them, built a concrete wall! ko block accass from
Murray Road (which was to replace a fence and stakes that the rosnor-
dent alleged the appellant had pulled down to gain access), and
commenced these proceedings asking thc court to declare that he s
the owner Of the land and that the appellant was not entitled to an

casement over it.
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APPEAL

The grounds of the appellant's appeal in brief were that

when Rosina Cox sold to Baptiste in 1922 she eithszr

(a) divested herself of the road bacause thare was
a presumption of law that where the boundary of
land is stated to he a road the geometric
boundary of the land is the outer line of the

road, or
({b) she gave a right of way over the road,

and that in either case her transfer to Rute was subiect to the road
just as Bute's transfer to Dare must b subiect to the road, and that
mere non user of the way was insufficient to give rise to a finding

Lnat there was abandonmant of tha sasement.

Ownersnlp of che road.

Counsel for the appellant rclied on the following stat-ment of
law in the case of City of London Land Tax Commissioners v Cantra!l
Lonoon Railway (1913) A,C. 344 by Lord Atkinson at 371 to demonstratn
Lhat when Rosina Cox sold the land to Baotiste in 1922 he and his

successors in title became tha owner of the road:

"It is well established that the oresumption is
applicabl:e to cases whére no arant or convevanc?
0as te be consStruad: ...ceeeccesccccncsccsns
In Harrisson v Nuke of Rutland ¥ay T..J. stat=s
the rule succinctly, thus "Tha soil! of a highwavy
belongs prima facle to the ownzr of the 'and
adjoining it. If the land orn ¢ithar side is the
property of different owners, <ach is the ownar of
tne soil on his side ad medium filium.of the hiqgh-
way. But this ownership is subiject to th: right
of the public tc use the highway. Any use of tha
$0il of the highway.other than the legitimate use
of i1t for the purposes of a highway is a tr=spass
upon that so0il as against the owner to whom it
st1ll belongs. These propesitions are amply
cstablisned by judicial! dzcisions.”

When one came to apply this rule *to the facts of this cass +thea
appellant haa an insurmountable problem becauss there was no evidenea
at all chat the area in dispute :was a public road or hignwav and the
presumption of law upon which Counsel relied is only applicanl~ +o
public rocads where no convevance has to be construad. Thara is
therefore no factual basis for anplying that presumotion in this rase
and no basis for making any order that the aopellant was the owner nf
tnat portion of land.
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On this issue it is also of some sianificance that the
appellant had not made any claim in his pleadings for 3 declarztion
of ownership and in his judgment the trial Judge commentad that the
trial had been conducted on the basis that he was proving an cassment

wver the road until his final address.

On the other hand the issue of ownership of the land had been put
1n 1ssue by the respondent who claimed for o declaration nf ~wnership

in nis statement of claim.

The Judge had found that the respondent had been in onssassimm as
owner of the land oriqginally designated as the road since 1945, but he
aird nut construe the deed to determine whather it conveyad the land in
airspute to the respondent. Tn giving his Judgment he oxplained that
e declined to consider whether he should make a declaration of Aunershin
in favour of the respondent for two reasons namely that thers was nn
pleading that title was based on the Limitatinn Act, and he falt
preclucad froum considering that issue bhecause in his final address
the respondent's Counsel appeared to him tn have deviated from his
pleaded case and ralied on the submission that there had been an ease-

ment which had been abendoned.

At the hearing of this apneal we refused the resoondent's belatad
application for lzave to appeal so in effect the respondent had nn

appecl against the judgment ~f the Court.

The declaration of possession made by tha Court reflects the
uncontruverted factual position. Even if ther= wis enough material
pefure the Judge for him to deal with the respondent's =-1aim for
swnership he wias encitled to confine hims=1f to the issues limited by
the pleadings and Counsel's address. The crder for inijunceive raolief
legitimates and protects the raspondent's possassion so that the
Juage's failure t©o decide on the issue »f ownership has not 12ft the

respondent stranded without an adeguate reamedy on the facts astahished

Te

Wus there an Sasament?

Counsel for the appellant submitted that, ~lternatively, the Tox
deed to Baptiste in 1922 conveyed a right of way ~ver the reoard,
Counsel for the resocndent pointed out that the deed did not mak2 any
express grant of an easement in favour of lot 5 over th: rnad, It
merely referred to the road as a boundary and statad that it served
the residential lots, Tha facts fround by thae Court shrwed rhat ar
the time of the conveyance Cox owned the land and the wav was n~t in
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use ur needed except for the benefit of the oroposed residential
development. The failure to sell lots 1,2 and 3 and the non use of
the road by any of the successive owners of lot 5 had the effect that
there was no right of way in existence which could be described as an
appurtenance at the time of the cconveyance in 1922, He relied on the
case of Wheeldon v Burrows (1874-80) All =.,R, 669. The headnote
reads:

"On the grant by the owner of part of that tenement

as it is then used and enioyed there will pass by

implication to the grantee all those continuous and

apparent casements and quasi-easements which are

necessary to the reasonable enijoyment of the propverty

granted and have been and are at the time nf the

grant used by the owner of the entirety for the
benefit of the part granted.

If the grantor intends to reserve any right
over the tenement granted, it is his Auty to reserve
it expressly in the grant, save in the case ~f an case-
ment of necessity the reservation of which will be
implieq. Otherwise nn implicaticn can be made of the
raservation of an easement to the grantor.,"
The appellant relied on two cases:
Hansford v Iago (1921) 1 Ch., 322
Broom=-field v wWilliams (1307) 1 Ch. 602

< suppert his contentinns,

In Hansford v Iago the owner € a piece ~f land had built f~ur
cuttages wn it leaving at the reir ~f the back gardens » strio ~f
land providing access to the highway and use for amptyina earth
clusets and cess pits. The property was let for some vears and then
sold by auction. At the sale the auctioneer announced that cach
house would have a back entrance and although there was no made road,
the strip was worn and marked with tracks s as to make it =~nparant
that 1t was used as the back entrance. Nne of the purchasears sued
for o declaration that the others had no right of way ~ver his strino.
The Court held that there was a right of way de facto in existencoe
at the time the convevances were drawn and that the riaht passed
uanacr the deed as un express grant as it was an appurtenance which
Was belng enjoyed and in any event if there was no exoress grant then
vue vught tou be implicd because it was apparent that the right was

being openly enjoyed.

Broomfield v Williams was a case decided under sec. 5(2) ~f the
Conveyancing ond Law of Property Act 1981, The vendnr had sold a
parcel of land with a3 dwelling house »n it and retained land t» builAd
Onie The Court rejected the contention that by referring to land he
réetained to build con and which he described in the 3deed as "building
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Land" the vendour could derogate from his ~wn grant so -is tn vastrict
the rignt of the purchaser toc light for a building which had bheen in
existence prior to the conveyance ss his conveyance included al1
rignts enjoyeda with the house and foundhim liable for ~hstructing

light to the purchaser's windows by building too clise tc the house.

Neither ¢f these cases was of much assistance because in each
case the Court had found that the casement claimed was expresslv
granted 1n the conveyance as an appurtenance because the riaht claimeAd
as tne easement had in fact been in existence orior to the convevance.
In this case there was no cvidence that any owner or occupier nf 1-t 5
had ever used the way either before or after the conveyance nd it
would scem to me that there was neither an exprass grant nor » factus!

nasis for implying cne.

The trial Judge, nowever, found that the rosd had bean created

put not used and therefore the zasament was shandoned,

The osppellant submitted that it was wrong to hnld that rhave was
abanavnment ©f the way because non user by itself was not enouah tn
give rise to abandonment. The resoondant aareed with that orincinle
but subnitted that thers was cvidence ~f intentinn tn abandon on the

recocd.,

The rule can be bricfly statzd, non user is not Hy itself
cunclusive evidence that a private right Nf way has baen abandnned,
The non user must be considered with the surrounding circumstancas.
If thuse circumstances clearly indicate an intentinn of not resumina
the user then a presumption of 3 release of the casemant will in cenaral

be 1mpliea «and the eusement will be lost.

This principle was applied in James v Stevenson (1793) 72, C, 1A/7
by the Privy Council in hnlding that abandonment being 2 question ~f
irutenti.n, non user by che respondents, coupled with user »y the
appellant for farm purposes, of portions »f 1lani subiect tn the
2asementc when the easement was not required, coul? ant nrove an a»ando-
ment of the entire right and was inconclusive to orove an aban?~nmant
wf pourtions thereof. In delivaering the judgment of the Court Sir
Bdward Fry explained how the Court came to that conclusion:

"It has, in the next place, beeen contendad at the har,
that the right of way has been abandonad. Thig is a
guestion of intention to be 7?ccided upon the facts of

each particular C3S€.eeisees Now, the only fants
which can be relied on by the defendant ir th~ opresent
case are, the absence of user of the northarn part of

the way; the absence of gates in the fences »f% that
/mart of. ...
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oart of the land; ..... Rut thesa facis are
in their Lordships idudgment, insufficient to
shew any intention to abandon the right »f way."

Swan v Sinclair (1924) 1 Ch 254 was a case that want the ~ther
way and Warrington L.J. applied that principle to suopHort 2 iudgment
that ruled that an easement had heen abandonaed and he said at 2A0:

"In the present case the user of the road has
been rendereda impossible by not only the
continuance of obstructions existing at the
time of the grant, but also by the creation
of a fresh one by the raising, in 18823, of the
level of the land cver which the way would pass.
It scems to me that these circumstances, adversa
to the user, and sufficient in themselves to
@xplain the non user, combined with the great
length of time which no objection has bsen made
to their continuance, nor effort made to remova
them, are sufficient to raise the presumption
that the right has bean abandoned, and h2s now
ceased to exist. I cannot myself see anythina
in the circumstances to suggest that the owners
uf the dominant tenement contemplatel 2 future
use of the way, and if they had done so T think
they ought to have made their »ositinn clear.

I believe the truthto be that the common right of
way emandting as it did, not from the owners ~f
the several hcuses themselves, but from the
vendor to them, was found by the parties really
interested not to be wanted, and the scheme was
given up."”

The applicaticon of the principle to this case can use much the
same process of rzasoning. In this case the rnad was prooonsed by
tne vendor nd was never used by the varinus owners of 1nt 5 ns
Lrom the first conveyance in 1922, The plan and the evidence

:exXplalned that the road was not necessary for the enioymant ~f lot ©
45 1t fronced on the highway and the accass had been attrined in that
W Ve There was a fznecs along the southern boundary of 1ot 5 which
ala not leave o gate or cther entrance for access ko the s2id roas,
The Judge found that at least since 1944 the respondent claimed and
usedu the area dasignatea as the rnad as his own oroperty. Thig woild
constitute pussession tdverse te the uscr of the way for ~ver 20 vaars,
A lung time elapscd without any objection bheina raisad. Tt alse
seemed that lots 1,2 ana 3 were never scl? so that thera was no
residential lot that required the use of that rnaad and no use wre in

Lact made wf 1t.

It seems tO me that whereas it was Rosina Cox's intentinm t~
provige the road for the residential -development, the rnad bhecam
unnecessary when tots 1,2 and 3 were not sold and so no cne used it
4% a road. In my view this cleurly allows the inferznce that that
the only party who evinced .. clear intention that the r~ad shnuld be
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used was Rusina Cox, the vendor. As in Swan's case the truth
seems tO be that the idea of the road emanated from the vendor and
was found by the owaers of lot 5 not o be wanted »r needzsd for
theilr benefit and as there was nc -ther cart cf the resiiential
Jevelepment which could have benefited from the rrad there was an
intention by all parties to abandon the idesa. The ~rder ~f tha
Court which in effect denies the aippallant a right t» raactivate it
after a pericd between 40 to 70 ycars had elaosed should not he

reversed.

I would dismiss the appeal with costs.

C.M. D, RVRON,
Justice ~f Appeal

I agree that tine upocal should be dismissed.

TL.L. ROROTHAM,
Chief Justics

I I tus agree that the appeal should bs Aismissad.

e}

.C.R. "W,
Justicn ~f Apenal



