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This apveal 1¢ agalnst a decision whereby a Judge of the "iah
Court ordered to be struck out a notice for further directions filed
by t.ie appellant on the 8th June, 1989 in an action brought by th2

appellant against the respondent and four othaer defendants,

The respondent is the first-aasmed of the five defendants acainst

wnom the appellant commenced action in Suit Yo, 353 of 1027, an

defendants 1n the suit @nterced an appcarance, bur only the respondent

filed a defenca. A reply to that defence was filed on 17th Januarv,
1988, A summens for directions in the action was issued on the Sth

May, 1988 ang on hearina of the apnlication under th3at summons o3 tha

27th May, 1987 1t was ordercd by consent:-

(1) The anv.llant bs at liberty to amend the Writ of

Saminons 1n the action as set out in the Nrdaer,

(i1) The apoellunt oo at libevry to -nter 7ina' Judament
Aagainst tne Sccond, Third, Fourth and Fifth Dafandants
reswuestively for an injunction restraininay them from
entzving Or belng upon the proparty sudicct to the laase

granted on 24¢h Feabruary 1984 wichout -~onsent of the

appellant.,

(111) The anpellant be at liberty to entor Intzrlocutory
Judgmant against the Second, Third, Tourth and Tifth

Defendants for:-

/(a) Namages tO0..ees.



(a) Damuges to be uissossed for tresvass and/or

mesne profits;

(n) Punitive and/or aggravated demages to bo

ussessed;
(c) Interast to be assessed;

(d) Toste of the action to bc¢ taxed.

(1v) The plaintiff and the defendants within 21 days to

sarve tne defendants and olainciff rospactively with

a list of documents in thaeir vossession.

(v) Inspection of documents to be within 17 days of date

ot s¥rvice of list.

Tie appellant filed his list on lst Tuly, 19772 and served it on

den July 1998, Tie respondent filed .nd served his on 5th duqgust,

1988.

Tue appelluant aia not file 1 request for he:ring of ths action

uncil tne 30th Murch, 198%; <¢hen on the ©th June, 1989 he too% out the

Notice tor further directions, subiect-matter of this appeal and which

scugnt tne followinyg orders,namely:—

(1) That the plaintiff (appellant) have leava to serve

on the first (respondent), Second, Third, Fourth and

Fifth Defendants respectively the amended Wrirn of
Summons 1n this action within fourtacn days »f the

date of this Order.

(11) Sueh fuether or other order as the justice of the

case may require.

The fearned Judgz held that at the tim=2 the application for

further direzcrticns was filed there was no nending action s far

s the

respondent was concernad. That the appallant's 2ction aagaipst him

was alro.dy deemed altogether abandoned and incavabla of being revived,

py virtue of the provisions of Order 34 of the Rules of the Suoremc

Court.

The first grounu of appcal is that “Sudament in the action having

been eutered in int:rlocutory proce:dings on tne 27th May,

193]

Aadainst

tie Sccond, Third, Fourth and Fifth defendants tho HWigh Court erred in

applying the provisions of Order 34 Rulw 11 of the Rulas of the Surnrame

Courc to declare the action abandoned against the raespondent,

/Order 24_.,.,



Order 34 Rulw 11 provides:-

1l. = (1} A cause or matter shall be daemad
alrogether abandoned and incapable of being revived
+f prior to the filing of 1 aquest for hearing or
consent to judgment or the obtiining of -Judgmoent -

e

(1) any party has failed to r~ke anv ovrocaading
or file any document th:rcin for one yaar
from the date of the last nrocecdinag had or

the filing of the last documant therein; or

(b) no application for or consent to ravivor has
been filed within siv months after the cause
or matter has bezn deemed deserted; or

(¢} if the cause or matter has not, on the rcequest
0f any party been entered on the Yoaring List
within six menths from th: date of any order
of revivor.

(2} Ths instituting of a causz or matter which
has been decmed altogether abandoned shall bhe of nn
¢ficct in 1nterrupting any period of limitation.

Counsel's contention is that on entry of the dudgment under
the Oraer of the 27th May, 1988, Ora. 34 v. 11 no longer was
applicable to the respondent. That in this case the rule applies
Lo tne defencants, i.e. to them jointly, or to none at all, He
sought to buttress this contearion by the further arqument that the
respondent's success on this motion would rcsult in the judgment
alreaay entered against the other parties to the suit baing

kinocked out., Nene of these contentions is acceptable,

Order 34 Rule 11 stipulates a particular status for a causs
or matter if certuin facts and circumstances vertain. The farcts
ana ciricumstances relating to a particular defendant may differ
trom those of another or other defendants albeit thoay are 2t}
defenaants in the same suit. whether Order 34 Rule 11 can soply
in relation o any defendant will depend on whether the facts and
clrcounmsitances relaving to that defendant are such as admit of its

applicabilicy.

In this cose where chere were five defendants, the res»nnondant

peing the Filrst-nancd, on tie obtaining of -“udgment aaainst the

Second, Thicd, Fourth and Fufth defendants the circumstances

o

relacing to thuse acfendante made Order 31 Pule 11 no lonasr of
any relevance (o them, But the obtsininag f fudament against
tnuse Gefendants did not ipso facto keep alive the causs against

the first-namea defendant, the respondsant.

/What the....



4.

Wnat the respondent says 1is that Order 34 Rule 11(1) (b} oberates
in his favour. What facts and circumstances does the resoondent
polnt to? Tnere was the summons for directions issued on Sth “May,
1988, tie arnlication under which was heard on 27th Mav, 1997 and an
ocder made. 3y virtue of Order 34 Rule 2(2) "if thevre are any
interlocutory procgedings pending, a cause or matter shall not become
ripe ror hewring until the determination of such procaedings unless
the Couri otnwrwlse orders". Thus with no judgment ohtained against
Loz respondent, the matter became rioe for hearinag in relation to him

on the 27cth May, 1988,

Tne apps=llant would be expected to comply with the Rules of the
Suprcoe Court as regards the steps and proceedings to be taken in
relation to the respondent. order 34 Rule 1{1) provid-s:-

1. = (1) When a cause or matter has bazcome rine for
hearing, it shall be the duty of the plaintiff or other
party 1a the position of plaintiff to file, within six
weeks thereafter, a request that it be sot down for tvrial.
Consequently it was incumbent upon the appellant to file a -rquest

for hearing of the matter against the rospondent by the 14th TJuly, 1088,
Now Order 34 Rule 7 status:

7. = (1) A.cause or mattzr shall be deecmad deserted
1f no requost for setting down is filed within six months
after the expiration of the peried fived for the filina of
such reguest.

(2) When an action has “e:n deemed daserted, nc
further proceedings may be taken therein, unless and until
an order for revivor has bean mardie by the Court on the
application of any party or a consent to revivor and a
request for setting down signed by 21l the parties thereto
have been filed.

(3) Mo order for or consent to ravivor shall avail
as an advantage to che plaintiff in respect of the period
or limitacion applicable to the cause of action.

¢

{ regara 1t te be settled law that by that provision an ordor for
CeVIVOr 15 NecesSary whare no proceeding has been taken for six months.
Cases 1n wnich the rulc has been so applied are:

raghtunandan v The Countrv Authority of lnitv eta.
(1954 B.G.L.R. 56
Daily Chronicle v Munroe (1960) TL.R.B.7. 267

Ry tne provisions of Order 34 Rule 7(1l) thc acticn against tha
responaciit was rendered deserted on the ldch January, 199, In the
language of Fraser J. in Daily Chronicla Ltd. v Munroe (suora) the
action against the respondent had now moved into the cateqory of
actions on the way to abandonment. Therafore any proceadings raken

after the l4un January, 1989 would be a nullity unless an order for

/revivor was...



revivor was obtained or there was consent to revivor and 2 remucst

for nearing by thi parties filed.

No order for revivor was obtnined nor was thare any consent to
revivor. It 1s evident therefore that the rrauest for hearing by tha
appellant on the 30th March, 1989 was of no effect. Again the notice
tor further directions taken out on the Sth Junae, 1929 was also a nullitv,
After the action wus rundered descrted on 14th January, 1729 then Wy the
l4th July, 1989 when six months had elapsed without an order for revivor
peing wmade Or consented to Order 34 Rule 11(1) (b} became onerative and
the usciion aguinst the respondent had become abandoned and incapable

of being revived.

TheXe were two other grounds of appeal. The first was that if
Order34 Rule 11 was applicable to the case, the filing of 3 raguest for
nearing out of time was an irreqularity in pnrocess within Order 2 of
tite Rules of the Supreme Court which the respondent did not seek to sot
aSide promptly or at all. The rules on which Counse! ralied are as

follows: -
Order 2 Rule 1:

"l. (1) Where, in beginning or purporting to beaoin
any proceedings or at any stage in the coursz of or in
connection with any proceedings, there has, by reason
of anythinag done cor left undone, heenn a failure to
comply with the requirements of these or any othar rules
of court, whether in respect of time, place, manner, form
or content or in any other respact, the failure shall not
nullify the proceedings, any step taken in the procecdings,
or aay document, judgment or order therein.

(2) Subiect to paragraph (3), tha Court may, on the
ground that there has been such a failure as is mentioned
in paragrapn (1), and on such terms as to costs or nther-
wise as it thinks just, set aside either wholly or ir part
the proceedings in which the failuvre occurred, any step
taken in those proczedings or any document, ‘iudgment ovr
order thereln or exercilse its powers under these Rules te
allow such amendments (if any) to be made and to ma%e such
order (if any) dealing with the proceedinas gencrally as
1t thinks fit.

Order 2 Rule 2:

"2. (1) Au spolication to set aside for irreqularity any
proceedings, any step taken in any proc ings, Oor any
document, Jjudgment or order therazin shall not ba allowed
unless it is made within a reasonable time and before the
pirty applying has taken any fresh step after hacominag
aware of the irregularity.

It was contended that the High Court erred in holding that Order
2 was superscued by Order 34 Rules 7 and 11 and that the Court had no
obligation or discrztion te permit the proceadingg o continue aqainst

/the resvondent.....
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the respondent. I think my finding above that any oroceedina in respach
of the respondent token after the 14th Januarv, 1939 without an ordey

tor cevivor or consent to revivor was a nullity takes cave ~f this around
ur appeal. There was no rrregularity which the Crourt could consider

for secting aside or accuommodating.

was
The other ground of appz2alsthat the High Court arred in helding

that Order 3 Ruls 6 and Order 34 Rule 11 were not in cnnflict in sn far
as Order 34 Rule 11 1s comgetrued to mean that an actisn was necassarily

defeared in the circumstances set cut in Order 4 rul: 11,

Order 3 Rule 6 states:

ne

5. Where a vear or more has elapsed since the last
proceadlng in a causz2 Or matter, the narty who desires
vo prceed must give to avery other party nnt less than
une month's norice of his intenticn to oroceed.

A summons on which no order was made is not a
proceeding for the nurpesc of this rule,”

Dr. Ramsahoye's contention is that Order 3 Rulaz 5 contempnlates that
un actitn is not to fail merely because nothing has happened for ona
year. That although Order 34 Rule 11 would anpbear to be a harsh rula
1T stunds side by side with Ordeyr 3 Rule 4 and must be recnnciled with

it. Order 34 Rule 11 must be read in the light of Orders 2 and 7,

As I see it, Order 3 rule 5 places an cbligation nn a party t~ qive
noeiice to ocher partics of his intention to procesed after there has heen
a year's delay in a cause or matter. If h= d-es, he may very well alart
the ovther parties that there are circumstancis relating teo the matter
which are in tneir favour. If he does not, he will have t»H abide by
the cunsequences of failing co obey the stipulation set out in the ruls.
But in my view Order 3 Rule 6 does not apply in the circumstancaes ~F
tnis case, The appellant was not seaking to proceed aftar & yve:r r
mor . naa elupscd since the last proceading in the marter. Abandonment
wrose in e of the ways provided under Ordor 34 Rule 11 and the action
heving becen decmed avandoned cannot be saved by an anplication ~f rul=ss

oot relevint toe the circumst.incaes of the case.

For tne reasons stated, I would uphold the decisicon of the learnsd

trial Judge and dismiss the appeal with costs to the respondant,

~.C.R. MOE,

Justice of Appeal
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C.M.D.,
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