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JUNGMENT

ROBOTHAM, C.J.

On 22nd November, 1990, Satrohan Sinah J. aranted an aoplication
for an Order of Mandamus to issue directed to John Lynch Wade,
Senior Masgistrate for the State of St, Christonher and Vavis
directing him to exercise the jurisdiction and mowers confarred on
him by section 74 of the Magistrate's Coda of °rocedure Act, Can, 45
(hereinafter referred to as the Code) which raauirad him to nut the
accused to his election is to whether he wished to be tried summarily
or by a Jury, in respect of charges of baing in nossession of

COCilne.

Against this Order, the learned Director of Public Prosacutions

appealed to the Court on the following ground:

(1) The learned trioel Judgs crred in his interoreta-
tion of saction 27(5) of The Drugs (Prevention

of Misusz) Act 1985,

(2) The learned trial Judge was wrong in holding
that the learned Magistrate hss no djurisdiction
to hear and determine offences under the Druas
(Prevention of Misus2) Act 1925 unlass and unti?
the respondent makes an election under section 74
of the Magistrate Code of Procadure Act Chaptcor 44
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of the Revised Edition 1961 of the Laws of St. Chris-

topher and Nevis.

(3) The learned Judge was wrong in holding that the
Magistrate has no jurisdiction to try summarily anv
offence under the Drugs (Prevention of Misuse) Act
1986 unless and until the respondent slects to be

tried summarily.

(4) The learned Judge was wrong in holding that section 27(5)
ot the Drugs (Prevention of Misuse) Act 1986 amends section
75 of the said Magistrate's Code of Procedure Act Chapter 46
but does not repeal section 76 of the said Maaistrate's

Code of Procedure Act Chapter 46.

(5) The learned Judge was wrong in holding that scction 75 of
the Magistrate's Code of Procedure act apolies to drug
offences despite section 27(5) of the Drug (Prevention of

Misuse) Act 1986.

(6) The learned Judge was wrong in holding that in the circum-
stances of this case Mandamus lies against the learned

Magistrate.

(7) The learned Judge was wrong in holding that the resnondent

has a right to trial by Jury.

(8) The learned trial Judge was wrong in entertaining the
originating Notice of Moticn filed in this case when the
respondent had failsd to comply with Order 44 Rule 4 of

the Supreme Court Rules 1970.
Ground 8 was not pursued on the hearing of the appeal.

Tiie appellant was charged under section 7(2) of the Drugs (Prevantion
ot Misuse) Act 11486 (hereinafter referred to as the Drugs Act) with
unlawfully being in vossession of a controlled drug namely cocaine, and
also unaer section 16(1) of the said Act with being in nossession of a

controlled arug for the purpose of drug trafficking.

The penalty for the offence created by saction 7(2) of the NDrugs
Act 1is to be found in the third schedule of the Act and is (a) on summary
conviction, 3 years or a fine of $100,000, and (b) upon conviction on

indictment, 7 years or a fine of $200,000.

The penalty for drug trafficking under section 15(1) of th= NDrugs
Act is provided in that section and is (a) on summary conviction, to a
fine of $100,000 or 3 times the street value of ths drug whichever is
greater, and to imprisonment for not less than 5 years, and not mere than

10 years; and (b) upon conviction on indictment to imprisonment for life.
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Grounds 1,4,5

It was the contention of the learned NDiractor that ssction
27(5) of the Drugs Act 11/%5 hy altering the limitation oariod in
section 75 of the Codz effectively reoealed by implication all th=
provisions of the Code dealing with the necassity for the Magistratras
to follow the procedures laid down in section 75 thereof in r~spect

of the summary trial of offences.

Section 27(5) of the Nrugs Act reads:

"Notwithstanding the provisions of the Maaistrate's
Code: of Procedure Act a Magistrate may frv on
information or by complaint ~n offence under this
Act 1if the information or complaint was laid, or,
as the case may bz, made at any time within twelwve
months from the commission of the offence, triable
by way of summary procedurs und=r this Act.”

Section 75 of the Code reads:

"In all cases where no time is specifically limited
for making any charge in the Act or law relatina to
the particular case such charge shall he laid within
six months from the tim= when the mattar of the
charge arose."
It was difficult to understand the rsticonale of the submission
of the learned Director on the point. It seems to bz beynnd doubt

that both of those sections independently deal with periods of

limitation only.

Section 75 of the Code is a section of aenera) apolication and
but for any contrary provision in any other law would limit the time
wichin which to institute proceedings undar the Druags Act to siv
months from che commission of the allzged offence. Saction ?27(5) of
tne Drugs Act however shows such a contrary intention and is savina

chat notwithstanding the provision of the Code in fixina the limitation

-

pariod of 5 months within which to lay th» information or comnlaint,
for the purposes of the Drugs Act No. 11/1984, thz period of limita-
tion shall be 12 months. The word notwithstanding is defined in the
Oxford reference dictionary as "In spite of", "without nrevention bv".
Tnere 1s therefore nothing inconsistent in thase 2 sections, and it
1s quite possible for them to co-exist. The lzarned Judage tharefore
was quitc right in rejecting the submissions of the lzarned Nirector

on this.

/Arounds ?,2....



Grounds

2,3,6,7

Section 76 of the Code, Cav. 46 reads:

"When a person is charged with any offence punishable
on summary conviction with imprisonmant for a perioed
cxceeding six months the Magistrate shall address
him to the effect following -

You are charged with an offencs in reso=ect to
the commission of which you ars entitled if vou
desirc it instead of being dealt with summarily to
be tried by a Jury. Do you desire to be tried by a
Jury? 2And he shall add a statament if necessary of
the meaning of being dealt with summ2arily 2nd of the
probuble time at which such person would bho tried at
the Circuit Court. And if such person shall nlect
to be tried by a jury the Magistrate shall deal with
the case as though such pzrson had bacn characed with
an indictable offence not triable summarily and the
offence with which he is charged shall be deemad to
be an indictable offence.

Provided that this section shall not apolv to a
child unless the parent or guardian of such chi'd is
present the Magistrate shall address the above auestion
to such parent or quardian:

Provided also that nothing in this section or Act
contained shall in any way interfare with or curtail
the summary jurisdiction of Magistrates in trial of
offences:

(a) Under the Small Choaraes Act:

{b) Under the 7heah Act:

(c) Where the Magistrate himself is given
a1 discration to try the case summarily
or commit the offender for trial for an
indictable offence:

(d) Under the Sedition and 'Indésirable Publica-
tions Act."”

1 quote this fully because it is the substance of the apneal in

that the Magistrate refused to comply with the orovision of this

section

brought

despite the fact that Counsel appearing for thas defendant

it to his attention. The Magistrate thouah not unaware of

this provision persisted in his resolve to proceed with a summary

trial.

At this stage the matter was adiourned for Mandamus nro-

ceedings to be broughr.

In
Code is

triable

our view, the election of the accused under section 75 of +hn

a mandatory rcquirement in all cases wherz an offance is

eicher summarily or by a jury.

The marginal note to section 27(1) of the Druas Act reads:

"Prosecution and punishment of offences.”
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It is racognized that this is not an aid ro construction hut

the section reads as follows:

"27(1} Except where exprassly otherwise provided
the Fourth Schedulz shall have offoct, in
accordance with subsection (2), with raso~ct
to the way in which of fences under this het
are punishable oa conviction.

(2) In relatrion to an offencz under a provision
of this Act specified in the first column of
the Third Schedule (the aaneral nature of the
offence being described in the s=cond column) -

(a) the third column shows whathar the offence
is punishable on summary conviction or on
indictment or in cither way."

In the third schedule under the headina mode of nrosecutinn in

respect cf an offence under section 7(2) it recads
(a) Suamary - 3 yeare or €100,000

(b) on indictment - 7 years or <20N,NNN,

It seams clear therefore that the offence of nossession of
cocaine in the Third Schaedule, is triable ~ithar summarily or hv a

Jury on indictment.

Equally clear is the Ffact that the offance of dArug traffickinag
under section 16(1) is triable either summarily or on indictment,

Tiat section so stipulates.

Those being the equating positions, it clearly shows that it was
a mandacory requirement of the Magistrate to comoly with th=2 nrovisions
of section 76 of the Code hy putting ths apmellant to his =laction as
co whether he wished to be tried summarily or by a Jurv. The exercise
of the discretion rested with the accused and the Magistrate was
obliged to put him to his elaction. Sinah J. therefore actad quite
properly in granting the Order for Mandamus, and the apoeal must be
arsmissed with the directions that the Maagistratae obsrrve the

vrovisions of the Code in all cascs of this nature.

Before finally parting with this apocal, there is onna furthor
mattcr on which the dircctions of this Court is sought and it relatss
to the requirement of the Code for an aposilant to enter into a

recognizance to prosecute his apneal.
Section 167 of the Code, Cap. 46 reads:

"The appellant shall wichin three days after the
day on which he served notice of his intention
Lo appcal enter into a rocognizance before a
Magistrate with or without suretriss as th=
Magistrate may direct conditionad to aopear
before the Court of Apnzal and to prosecute
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the appcal and to abide the djudgment thereon of
the Court of Appeal and to pay such costs as may
be awarded by the said Court, or if the Magistrate
thinks it expedient he may instc:d of snterina

the recognizancss give such other security by
payment of .money into Court or otharwise as tha
Magistrate deems sufficicnt.”

Under scccion 159 an aooellant on entering into the recoanizance
1s released from custody pending the hsaring of the aopeal. Not
infreguently and mor: so in dArua casns this provision sarves to defeat
the ends of justic: when the apnellant absconds without pursuina his
appeal. It is our view that the Maaistrate should he allowed »

discretion as to wiiether or not bail should be granted in a particular

Ccase.

In an effort to avoid the ends of djustice baing thus d=feated,
some Maglstrates have arrogated unto themselves the practice of reouirina
tiie apoellant to deposit the amount of the bond in cash. This practice

on the part of the Magistratc 1is wrong.

If cash is to be deposited in licu of th» recoanizance a critica?
reading of thoe section shows that it is the anpellant who has that right

and it does not resc with the Magistrate to initiare it.

If the appellant slects to offer sccurity hy way of the paymant
of tpe cash into Court, it then becomas tha duty of tha Magistrate to
say whether he considers that a suitable altornative to the recnoni-zance,

and to allow the payment into Court of such sum as he desms sufficient.

Magistrates are therefors enioined to follow this procadure in

the future.

T..L. ROROTAM,
Chief Tustice

G.C.R, MNF,
Justice of Apneal

C.M.N, BYROM,
Justica of abneal



