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JUDGMENT

BYROM, J.A.

Both tae app2llant and the raspondent have anpaaled acainst
tas findings of Sinah J. who ruled that the rospondant was ir
sreach of the rnplied tzrm of confidentiality in th» contract of
Sauklng betwesn themselves and the apvallanrt whon =hnv disclosed
the accounts oI the appellant ro the Court, and, thar th~ said
breacn occurrzd as a result of the negligenc: of the rasnandent in
not obtaining the consent of the aopellant harors indulcinag in
the wisclosurc eana in not claiming the privileas afforded th=
woo.llant in tho banker/customer ralarionshin whan asked +n
disclose the ipnellant's accoun~ toc the Court. “h~ "u4a~, however,
went on to rule tnat the respondont was protact=+< hv an 3hsolutrs
privilege because the disclosure was made in the witness hov and

dismlssed the action which the aoppellant had bhrouaght.

Thne appellant has aooealed against tha ruling rhat the privileae
zntitled the rcspondent to judgment and the resvondent has anoeraled

against the findings of breach of contract and negligance.
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THE FACTS

A Magistrate 0Olin Dennie had oproceedings against lawver “mery
Robercson, tne brother of the appellant herein, for the recovary of
315,000.00 wnich he alleged he had loaned him to repay a debt dues to
nis brother the aopellant. In his defance Fmery Robertson deniad
tne loan transaction in 1ts entirety. In order to assist in the
proof of his case, Olin Dznnie, throuah his solicitor, had issuad
out of the ourt & suopoena duces tccum to the resnondent to compel
tne production in Court of the bhank records of the apmpellant to show
the payment in to them of the sum of $15,00N0.00, ™e rasnondent,
through 1ts acting managcr Mr. Zrnest NaFreitas, aponarad in Court in
obeaicnce to the subpoena and producad in cvidanss the aop=llant'’s
pank rocords for the month of fugust 1985, Thase rrcords containsd
morz 1aformation than was nacassarv for the nroof of Olin NDonnia's
claim, and thz appzllant alleves that hs has suffered loss and damaae
vecause the statemcnts produced 1n evidence ravealed tha*t his account
was overdrawn. is a mattar of interast tha Judge found rnhat tha case

against Emcry Robertson was proved.

The anpellant thercupon sued the resvondent for damaa-s for
nreacn of contract ands/or naaliqgince on the basis *hat hy makina that
aisclosure in the way it did, tha respondent had failed to cbscrve the
auty to keep confidantial details of his banking racords, which is

implied in the contract of banking.

The trial Judae found that the defendant did not ohtain the
consent of the plaintiff to make th2 said disclosure nor was theore
uay Court order to comp&l him to adduc:s the evidenca. The Tudaz
found that the defzndant was neglignnt in not notifving ths nlainriff
that tha subpoena had been servad, and in the absence of the
plaintiff's consent, 1n not claiming the »nrivilage of non-disclosur»
1n Court, and that amounted to a breach of tha nankina contract hetwanrn
the parties. Howevar ha gave iudgment to rhe defaendant on *h=
grouna that the disclosure having been mads in the course of laaa!l

oroctedings 1n Court, it could ot he tha basis »~f anv 1-aa! liahilitv,

The main questions raised by the narties to this anneal zan b

summarised as follows:

1) Was the subpocna duces tecum an order of the Court

compelling thz disclosure?

2) Was the finding that the defendant was nzagliasnt hafore

it made the disclosure inconsistant with the rulince *that
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the plaintiff's cause of action was barred by tha

privilege attending disclosure in the witness hox?

The appellant had arqued that the .Judaz was wrona to consider
.he issue of privilege at all because it was not specificallv pleaded.
I have to agree with Counsel for the respondent who relizd on the wall
established orinciple that the issue being & matter of law, and not
being one of the exceptions to the general rule, Zoes not have ro ha

specifically pleaded. Sze Tnd, Auto Sales v Xnowl2s (1942) 2 111

e
E.R. 27. The Judge was clearlv entitled to consider whethar the
principles of law rclating to the privilege of witnesses aonlisd to

the facts ne had found.

The respondent had urced that the Judae’s finding of nacliaance
against 1t should be sat aside bacause he had also found that it had
maae efforts to contact the plaintiff and it had consulted its solicitor
bafore going to Court. The Judga concludad that the dafandant's
preach was therefore merely inadvertent and not malicious. T do no*
agrec with Counsel that these findings are incorsistznt with each othar
hbecause 1nadvertence is not 3 defence tc naaglicancae nor is malice a

necessary ingrediznt.

It was accepted by both partiss that the law is clearly =stablished
that a panker is under a legal dutv not tn make disclosure of his
customers accounts except under czrtain conditions. This dutv has
been held to arisa from contract and is a Autv implizd bv law into
the dealings pbetween a »anker and his customer. The dutv is not
apsolute but 1s qualified. The law on this subiact was laid ~Aown ip

tne leading case of Tournier v. National ®rovincial and "'nion Rank of

Fngland (1324) 1 K.B, 461 in the classic judament of Rankas I

-

After staiing that there is such a duty d-:rived from contrac: -utr i+
1s not absolute but qualified ha dascribed the aualifications at 472

thus:

"On principle I think that the cualifications
can be classificd under four heads: fa) wh=rn
disclosur~ is under compulsion by law:; (b)) whore
there is a duty to the public to disclose:
(¢c) where the interests of the bhank rcauire
disclosure; (d) where the disclosurs is made bv
the express or implied consent of the customer.”
Counsel for the respondent submitted that in this case th=
respondent in obeying the subpoena duces tecum acted under compulsion
oy law in making the disclosure and was thercfore not in breach cf its

banking contract with the plaintiff. Counsel for the appellant

submitted that the said subposna was not a court order and it A4id rot
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compel disclosure but meraly attendance to make the disclosure.

In Tournier’s case, supra, Rankes L.J. said that an axamole
of compulsion law was the duty to obev an order under the Ranker's
Book Evidence Act. The Bankers Book Rvidence Acts were passad to
give relief to Bankers so as to make it unnecessary for them to attenAd
court with their books whzn proof of their contents were renuired.

This was explained in Zmmott v Star Newspaper Co. (1%92) =9 7,7AR 77

by Coleridge L.J. at 7R:

"What was the duty of a banker in regard to

the supplving of svidence at the time when

this Act was passed? It was the same as anv
other person. 42 was obliged to attend under

a subpoena with his bhooks if their contents

ware receivable in evidanct.i.iiseeeeroeees The
Ack, or rather the original Act of 1875, which
the Act of 1879 repeals, and for which it is
substituted, was passed to give a sensibles and
reasonable relief for this particular class of
persons, out not to alter the whole of the rules
of evidence so as to nlace bankers in a different
position in regard to giving evidznce from anv
other subijects of the Cueen.

Bankers are not to be so differently treated,
nor was any such change intended. They remain
bound at common law to attend and to produce their
pooks under subvoena, exceot in so far as the in-
convenience mav be modified by the statute.”

In Tougrntee's case Scrutton L.J. at 479 dealt with the nrooosition
by asserting that thcre is no absoluts contract to he imnlied that a

bank should not disclose its customer's account to anybodv. Je said:

"There is clearly no orivileage to ahstain from
answering in a Court of justice guestions as to

a customer's account: TLoyd v. “r2shfield oery
Abbott C.J.; and the bank can disclos2 the ctate
of the account by bringing an acrion ro racaver
overdrafr."

The other member of the Court in that case Atkin T.J. at 4%4
-Xpressed his view that:
"It 1s plain that there is no nrivileas from disclosure
anforcad in the course of 1~zal procaedinas.”
It would seem therefore, that cach member of the Courrt in that
case indicated that the duty of confidentiality did not impose anv
duty on a bank to abstain from answering auestions in a court of Justice
as to a customer's account. This proposition completely swesns the
ground from under the fcet of the apoellant, hscause it neacessarily
involves the conclusion that there could be no cause of action wh=ra
tne wrong, complained of, was the answering of, or responsa to auestions
1n a court of justice as to a customer's account.
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The legal zffect of a subpoena is described in “+h Fd

Halsbury's Laws of England Yol., 37 para. 453 as follows:

"A writ of subpoena, whether it b= ad tastificandum
{to tastify as a witness) or duces tacum (to oroaduce
documents), or a combination of both, is a common
law writ which cannot bz abolish=ad by rulas of court.
Its objects are to compel a rmerson who is or may he
otherwise unwilling, unco-operative, or even maraly
neutral, to attend the svecifiad court at the
specified date and time to give oral svidence or to
produce material documents or both. Tt is coarcive
in 1ts operation, since disobedience to a subnoena
amounts to contempt of court and obedience to it can
be enforced by committal, cven if the disobedirnce is
not wilful.,"

The authorities clearlv show that thera is 3 distinction hatwean
3 writ of subpoena duces tzcum and a court order comoalling a witnees

t0 produce documents or give «vidence.

Haughton v Haughton (196%5) 1 H.R. 481 (3.C.) a casz from thes

Supreme Court of Ontario demonstrated the distinction hatween a
subpoena and an order of the Court. The nlaintiff had brouaght a
motion for interim alimony and was s3eking to ostahlish th= worth of
the defendant by examining his bank manager. Tn dealing with *he

obiccrion of the witness to aive the avidencz the Master said:

"Counsel for the witness also obiected to the witness
answering any questions or producing any kank records
relating to the affairs of a customer without the
approval of the customer or without a “ourt order.

In this case the customer did not consent, and Counsel
for the witness was right in arguina that a Court
order is necessary hefore the witnass can answer the
questions asked by the plaintiff herein.”

After citing rhe headnote of Tournier = Vational Provincial

Union 3ank ot ZTnagland (1924) 1 K.3. 451 he went on:

"Tha plaintiff has arqued that the subooena is th2
Court order that is reauired. I do not aarea.

The witness was within his right ro rafusa to answer
the questions until cither the consent of th= customer
or a Court ordsr was obtained."

The case of XAT and Othars v A Rapk (1983) 2 211 - R, 4454

'S

demonstrates the same proposition. When rtha plaintiff refused to
produce cartain documents, to courts in the ‘nited <tatnas of Am~rica,
on the grouna that thcy were not subiect to the iurisdiction of the
United States courts, a subpocna was served on the bank *o oroduce all
documents relating to any accounts maintainad by the nlaintiffs at tha
bank's London branch. The bank azclared its intention to comnly itk
the subpoena, whercuoon the plaintiffs sought and weara aranted
1njunctions i1n the HYigh Court to restrain the hank from producing +he
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documents, on the ground that if the bank wera to nroduce the docu-
ments 1t would thereby be in breach of the duty of confidentiality
1t owed to the plaintiffs. An order was then obtained in the New
York District Court, ex parte and in camera, remuiring the bank to
comply with the subboena but Leggatt 7. d~cided that the iniunctions

snould continue. In defining the dutv of the bank he said at 247N:

"There is no dispute that the bank is subdiect to a

a duty of confidentiality. Anparantlyv the nature

of the duty is no different in Mew York from the

duty to which it is subijact in London. Tor Con-~
venience, I would describe the duty as arising from

an implied term in the contract aovernina the r~lation-
snio of bankzr and customer and as being that, subiact
to certain qualifications which it may be material to
consider, a banker shall not without the ronsent of

the customer disclose to any other norson any document
or other information obtained »v th> bank in the course
of that relationship."

The Judge went on to consider the effact of tha suboosna.

"The fact i1s thar confidentiality is not rondered illeaga?
by a subpoena reauiring the disclosuras, which is to be
contrastad with some form of leoaislation to that end:
and I have in mind in particular that from the tarms of
the relevant procedural ruls failure to oroduce the
documents mav be excused if tha excuse he adequate......
It scems to me that therc is no analoay for present nur-

poses bitween a judament and a subposna and, in varticular,

there is no suggestion whatever that tho obtaininag of this
subpoena or the order which has subssruently indorsad it

has involved any form of hearina on the merits. Cartainlv

it has neo€& as vet involved any form of hearinag intar
partes.”

In both of thesec cases application had bsen made to tha Court for

orders to enforce the duty of confidantislitv hofore thers had hsen

any disclosure. In both cases the customer did not cons=znt and th-ere

had been no court order compelling the disclosur=a. Tn hoth ~ases th=

issue r=lated to whether the disclosure should be sompelled and not

wilith any question rslating to liability aftar disclosure in a court

of justice.

On the other hand RBarclays Rank plc v Tavlor (1989) ? 311 = .n

563 1s a case wnero there was a Court order comnalling the “ank to
make the disclosure to the policc under tha Police anc ~riminal
Evidence Act 1984 and the custom:zr had sued for damages for loss
sustained as a result of the avidenca havira been adduccd in court,
The customer arqued that the bank was wrong to make thz disclosure
because, inter alia, (a) the crders may have been improoerly made and
(b) the bank ought to have resisted thz makina of thes orders and
notified them that the applications ware panding. Lord Nonaldson of

Lymington M.Rdealt with thes2 arguments at 565:

/"In the....



"In the instant case the banks made disclosure

to the police under compulsion of law, namely

in compliance with the orders made bv a circuit
judge under s.9 of and Sch. 1 to the 1984 2Act.
Counsel for Mr. and Mrs. Tavlor submits that

this is too simple an answer, because it assumes
that the orders were properly made. T 4o not
agree with this submission. The only assumpotion
which I make is that they weres made bv a circuit
judge and that they ‘were crders which fell within
his jurisdiction. "lhether any or all the condi-
tions pracedent to the makina of such an order were
satisfied and whether, in the exercise of his
judicial discretion, he should have made them is
wholly irrelevant, because a court order which is
valid on its face is fully effective and demands
compliance unless and until it is set asid= »v due
process of law.

It fcllows that there was no breach of the
bank's obligation of confidence.”

And at 56&:

"I have dealt with these obi2ctions to the nolice
lettars to the banks, because counsel voiced them,
However, I do not think they are material to the
juestion which we have to consider, namelv: Adid
the banks owe a duty to Mr. and Mrs. Tavlor to
attend the hearing of the anplication and =2ither
object tc th2 makinag of the order or at least orabe
the evidence placed bzfore the circuit dfudae in
support of the application? Turthar or altzarnatively,
did rhey owe a dutv to Mr. and Mrs. Taylor which
required them to disregard the reauest by the nolic»
that there should be no contract with account holdar
ragardinag the application?"

Counsel's argument chat thz banks did owe such a dutv was bhascAd
on a contention that the bank's dutv to maintain r~onfidentiality was

all-embracing, subjsct to the four zxceptions sat our in Tournier v

National Provincial "inion Rank of Tngland (1924) 1 ¥B 441 at 477,

(1923) All T.R. 550 at 554. from this it followed, so he submitted,

that there was an implied obligation to do avervthina possihle teo
prevent the application of the cxceptions. T Ao not agrece. The
duty to maintain confidentiality is no% all-embracing, subisct to
exceptions. It does not exist in the four excantional circumstances
and 1t 1s no part of th- Futy of confiden%iality %o saek to avoid

disclosure under compulsion by law.

The real question is whether in order to aive business efficacy
to the relationship of banker and customer, thare must h= an imp'i=d
obligation to contzst a s.9 anolication or to nrobz it ~r inform
1Tts customer. Since tha rosponsibility for deciding is firmlv
nlaced on the circuit Judge, and such an order cannot hz made hv
consent cof the partias, I can see no r2ason for immlyina &9 oblica-
tion ro coagrest the application unless the bank vnaw somathing

/relevant....



relevant to it or might rot be known to the police. The orimary
purpose of the notice bheino given to the bank is to enable it to
safequard its own interests by, for example, oointina out that it did

not hold the accounts to which the anolication related.

One of the questions raised in this appeal w3s whethar the bank
had & duty to notify the customer that tho subboena had be2n served
and whether in the absence of the customer's consent o make tha
disclosure the bank had a duty to offer resistance to answaring or
responding tC che cuestions put to it about the customer's account,

Lora Donaldson of Lymington M.R. seems to have an answsr. Ha statad

that:

“The duty to maintain confidentialitv is not a’l-
embracing, subiject to exceptions. Tt does not
exist in the four exceptional circumstances and
it is no part of the duty of confidentialitv to
avoid disclosure under compulsion by law,”

It 1s significant that the order of the Court was that the claim
dia not disclose a cause of action. The Courts have consistantlv
refused to attach civil liabilitv in circumstancas whera the wrona
complaincd of was in poursuance of givinag evidenca in a conrt of law.

An example of this is to be found in Sou! v Tnland revenus Commissioners
(1963) 1 All Z.%. 59

. A statemant of claim was dismissed as disclosin~
no cause of action becaus: it claimed damaaes for the issus of suboboenas
without lwove of the court and thareby improparlv brought witnasses

tefore the court. In dismissing the apoeal Lord Nennina, ".2. =2xolainad

that these subpoenas are issued as a mattor of course and leave was

10t required. He went on to say that:

"Sven 1f th: subpoenas were irreqularlv obtained,
the cvidencz having been givan, 1% would not givs
rise to & cause of action."”

The principle of a witness' immunity from suit has hen ~xnress~d

in Halsbury's Laws of Eagland 4th ©dition, Yol. 17 at maae 1127 ags

follows:

"A witness 1s protected from civil preceaedings in
respect of wvidencs which he agives in dndicinal
procesaings and in resovect of thinags said or don=
in the courss of premarinag evidence for such nro-
ceedings. The protection is against actions of
any sort, and is not limited to actions for libsl
or slander."

In the leading House of Lords case the Tarl of Halsburv "..7. said

1n Watson v. McEvan (1908) A,C. 481 at 4RAf:

/"Ry complatAl, ...



"By complete authority including the authority
of this House, it has been decided that th=a
privilege of a witness, the immunity from
responsibility in an action when cvidence has
been given by him in a Court of Justice, is
too well established now to be shaken."

In that case the court ruled that an action for defamation would
not lie against a witness for statements made to the partv nn whose
behalf he was being called as a witness and his Jlegal advisers bafore

coming to court and giving evidence. The Farl of Yalsburv =vplained:

"It is very obvious that the vublic policy which
renders the protaction of witnesses necessarv
for the administration of justice must as a
necessary consequence involve that which is a
step towards and is part of thc administration
of justice - namely, the praliminarv s=xamination
of witnesses to find out what thev can prove.

It may be that to some extent it seems to imnose

a hardship, but after all thz hardship is not to
be compared with that which would arise if it were
impossible to adminizter ijustices, because neonle
would b: afraid to give their testimony."

This case demonstrates that the absoluta privileae that a witness

2njoys against liability for his cvidence in court awvtands to steps

taken in preparation for court. In my ooinion T ~an saa no diff

ence

1a prainciple between wrongs of commission and of omission.

In this casa, however, the cause of action was not dafamation hut
breach of contract and negligance. The appellant arqued that the wrong
of the derendant was not limited to the Aisclosure in court but
encompassed behaviour before going to Court in its failure to notifv
the plaintiff and its failure to obtain a court order as well as in
court before making the disclosurs bv failinag tomake obiection to the
disclosure. This provosition is not new and it was Adisnos=d of in

the leading case of Marrinan v Vibart and Anothar (1931 1 3,7 922,

The plaintiff, a warrisver brought an action acainst two nolice officars
for conspiracy to make false statements defamatovv of him in a renors

to the D.P.P., in avidence given py them ar 2 criminal ++ial and in

an 1aquiry before tho Renchers of Lincoln's Inn. The Tourt of Anpeal
upheld a ruling rhat the stat2ment cf claim disclos=d nn causs of action.

Sellers L.J. at 534 said:

"It is quite clear, on authority which counsel for

the defendants, the respondents to this aopeal,

cited briefly to us going hack w21l into history,

that no court would entcrtain an action of this
character. I do not provose to raview those
authorities in any detail. The principnles can be
found in the cases alrcady rcferred to in the Sudament
going back to Revis v Smith, throuagh YenAdarson v
Broomhzad and down to Dawkins v Tord RoY%ebv, in which

/ one finds....
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one finds some of the earlizr authoritiss
convcniently summarised by Xelly C.B. The
Chief Baron said:

“The authorities are clear, uniform and
conclusive, that no action of lihel cr

slander lies, whether against -udces,

counsel, witnesses or parties, for words

written or spoken in the ordinarv course

of any proceeding beforas any court or

tribunal recognised by law. The nrincinie
which orevades and aqoverns th2 numherless
decisions to that <ffect is established by

the case of Floyd v Raker (1A0f) ard many
earlier authorities......... down to the tims

of Lord Coke; and whick arz to be found
collected in Yates v Lansina and Revis v

Smith. These two decisions Vates v Lansina

and Revis v <mith, are themselves direct
authorities that no action lies against narti=s
or witnasses for anvtnina said or donz, although
falsely and maliciously and without any reasonable
or orobablz cause, in the ordinarv course of any
oroceeding in a court of djustico......

It has been souaght in this casc to draw a
diffcrenca hetween the action of libe! and slander,
the action of defamation, and that which is s=2t wo
in this case, one of conspiracy. T ~an se® no
difference in the princinles of the mattcr at all,
thatever form of action is sought to he Adarivsd
from what was said or done in tha cnurse of “udicial
proceedings must suffzr the same fat2 of beina
barred by the rulc which protects witnaesses in their
avidence hefor2 the court and in the nreparation of
the evidence which is to be aiven”."”

In the instant case the distinction that *tha annellant seaks to

draw is that tne witness omitted to do certain thinas nefore makina

the

and
the
as a

dactl

word

disclosure in court and rhese omissions werz in breach of Autv,
cause of action reflected that by claimina for br=ach of contract
negiligence. 3ut the actual! wrong for which rndrass is sough* is
revelation of the z2ppellant's bank r-cords durinc l2gal oroczedinas
W1ltncss. I can sze no difference in princiole ~thethsr tha

on i1s framed in contract or tort or defamation or conspiracy.

I think that in closing I could do no batter than rafer to the

s of Diplock L.J. in Marrinan's casc at 599

"An attempt very similar ro that in this case was
made in 1356, in Revis v Smith. Ther=s, instead
of bringing an action for defamation, an attemot was
made to bring a special action on the case, analogous

to malicious prosecution. as Crompton J. said in
denderson v 2roomhead, 'That szams to have naan done
in despalr" - words which in my view are anproporiate

to this attempt in 1942,

/¥et another......
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Yet another attempt was made quite recently, in
Hargreaves v Rrethertnn, where an action was brought
claiming damages aaainst the defendants for "falsely
and maliciously and without just nccasion or excuse
committing periury in relation tn the ficts of the
case. Lord Goddard C.J. in that case dealt with the
authorities which have been referrad tn by mv Tnrd in
the present case: and there is nnly nne nassaae in
nis judgment to which I desire to refer, for it seems
to me to be apt to this cease. It is a short »araaqranh
towards the end of his Judgment in which he said this:

I hope that (counsel for the plaintiff) will not
think that I have been discourtecus to him if I
say that it seems to me that this is an nbvious
'try~-on'., Attempts have been made over a verind
2f 200 or 200 years to brinag thase actinns, bhut
they have universally failed. In mv ~oininn this
appeal is, as Lord Halsbury L.C. said (in Watson v
M'Ewan), "absolutely unarcuable”.,"
This immunity from suit is necessary f»or the orntectinn ~f those
Wno merely doc their duty when compelled ~r requirad by the rules of
our system for the administration of djustice. Tt protects ths witness
Ernest DefFrietas and the rospondent from suit for the words utterad

and document produced in svidence.

I nave no dcubt that in the circumstancas ~f this case *he

respondents coula have no liability tn the aopellant and T would

aismiss this uppeal witn costs.,

st
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