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This appeal concerns the effect of certain restrictive
covenants in the titles to various lots of land purchased bv

the appellants and other persons from th2 rescondent.

The resrmondent, the registered owner of some 37.7% acres
¢f land situate at Leverick Ray in the Island of Virain ~ords,
naa drawn for him by surveyor Rerning a plan of ~“zvelooment
tor the land. This nlan showed an area for residential! lots,
and a. area for a marina, hotel snd beach <lub includinag land
owners beach arcas and land owners dinahy haul out area. |

the plan lodged on 192th January, 1970 the latter area is shown

as Parccl 36,

Between 1970 and 1972 the respond nt entered into five
contracts for the sale of lots or parcels of the land to various
persons. Each of the agreements for sale contained raservation
that parcels 1, 2, 3, 35 and 35 on the 3¢rning plan mav he used
for hotel or other commercial purposes. Nurina that neriod
three convevances were executed but none of the deeds of Zonvevance
of the various lots made refarence to such resarvation. The

first transfer was executad on 1llth February, 1972,
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In July 1973 surveyor Anker drzw for the respondent a nlan
for the subdivision of Parcel 35. Out of this parcal, aleven
residential lots were created and sold. on nart of the
remaining portion which was 2ventually numbered Parcel 83, a
rastaurant was built. The first of these rasidential lots was
sold to Robzrt Andzrson on 6tnh November, 1973, The avpellants
in October 1976 bought one of the lots which was eventually
aumbered Parcel 55. They bought another lot Parcel 75 in June
1982 and in May 1984 purchased thc lot originally owned by
Robert Anderson. There was no reference to the matter of
reservation of any part of Parcel 35 for use for hotel or other
commercial purposas either in the agreement for sale or in the
deed for those sales nor for the sales of other lots «xcept that
1n the deeds of transfer of three lots portions of the said sub-
aivision of Parcel 35, =»xecutad in 1925 thers is the statement of
entitlement of the purchasers to use their respective lots for
commercial purposcs. “ne of those was that numberad Parcel =13

th
and on which ?restaurant was built.

The appellants claimed that the respondent intended to davelon
the whole areza of 35.7 acres as an exclusive and r:mote rcsidential
district, so reprasented both orally and in brochures and inserted
in the transfers of certain lots, covenants, conditions and rastric-
tions appropriate to such a devalopment. “urther that both the
respondent and the purchasers of lots were bound by the covenants,
conditions and restrictions and cntitled to the benefits subdieat to
which the¢ respective curchases werc made. That in breach of rhose
covenants, conditions and restrictions the respondent caused, vermitted
or allowed ¢ight different kinds of infrinaement of th2 covanants,

atre. In summary the breaches alleged were:-

1) Causing or permitting to be constructad on Parcel 532

a restaurant;

2) causina or permitting a nuisanca arising from excessive
neise from the restauranty and failing to have it

abatad:

3) permitting cruise shipbs and othar vessels docking

facilities at the development;

4) permitting cruise ships to direct light continunuslv

1nto the appellants' home destroving their nrivacy:

5) permitting passengers from cruise ships to use Lot &2

to get to the Estate roads on the devecloomant:
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6) failure to orovide adequate seweraqe facilities

for the restaurant business:

7) permitting abandoned vehicles and discarded
machinery and garbage to be keot. on parcels of

land in the area:

3) permitting in the area construction of residences

other than single family residences.

Thus four of the breaches alleged related to Parcel 53 on which the

restaurant business was carried on.

The appellants sought aesclarations that the area mav not he used
i1n the several ways in which the relevant covenants were alleged to
have been breached, an iniunction restraining the raspondent from

committing certain breaches, and damages for breach of contract.

The resoondent denied all the breaches alleaed. e claimed that
che appellants acquiesced in the use of Parcel 3% for commercial

ourposes and delayed toc long in bringinag action to protact their

right.

During the trial a submission on benalf of the -mnellants was
that there was a variation in 1973 of the develooment scheme out
forth by the respondent and the scheme became entirely residential,
remalning sQ ever since. It is not clear if this was a concession
py the appellant that the scheme was not entirely residential at its
commencement for there seems to be an implication that the scheme

was not eatirely residential before 1973,

The learned trial Judge accepted that the ragoondent had a scheme
ot aevelooment for the area but did not aaree that thm schems hacame
an entirely residential one. The learned Tudae stataed "Thare is no
legal instrument in svidence which said that only residencss can he
oullt and there is no covenant that no pmart of Teverick ay is tn he
usea for commercial purposes. Thare is no evidrnce to show that the
aefendant (respondent) covenanted not to use any part of Teverick Rav
for anything other than residsential oropertize. Turther thears is no
covenant between the plaintiffs (appellants) and the dafendant
(respondent) that the latter would not set aside land for commarcial

use or that h2 would only allow land for orivate residences".
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With regard to the other breaches claimed, the learn=d
Judge found allegation (2) not established. She held it was
not the business of the Court to intzrferec with the docking of
cruise ships which occurs hclow high water mark; that the
direction of light from cruise ships into the aopellantsg' proveartv
did not amount to an invasion of privacy: that passengers from
cruise ships were entitled to use the estate roads in the same
way and to the same extent as members of the public: that theres
was o break 1n the sawerage lines and an alternative system
installed with the help of the first-named anncllant - at times
stench from the system is overpowerina but all that could ba done
toward the odour had bzen done: that allegation (7) was not
established. The learned Judge found not one shred of evidence

or proof of any damage or severc loss to the appallants.

The appellants' grounds of aopeal were (i) that the documentarv
e#vidence and rzgistered titles amoly suomorted and fustifiad the
claim by the appellants that their land was oart -of a reosidential
scheme and that a commercial develooment znd undartakinags carri=zd
out or authoris:id bv the rosnondant to be carried out within the
development viclated and/or contravened the relovant covenants in
the titles which cthe respondent passed to the avpelilants and to
otner persons who purchased lots in his develooment at Teverick Ray

on tne Island of Virgin Gorda in the Rritish Virain Islands.

(11) The -Judgment of the High Court was unreasonabla havina

regard to the avidence.

In all relevant deads of convevance involvead in the scheme of

development from its commencement there is the followina clause:-—

. For the benefit and protection of all other land
now or formerlv or hereafter comprised in the
subdivision and each and svary nart thareof f‘other
than the transferred land) and with the intant and
sO as to bind so far as may »& the transferred land
and gach and every part thereof into whosoaver hands
the same may come, the transfer~as and thosa “Jesirina
titlz under thc transferces will subtiecr +o the
nrovision of Clause 1 herzeof ar 211 times har=aftsr
obscrve and perform rhe covenants, restrictions and
stipulations sat out in the Schedule heoreto,but so
that the transferees shall not be liable for breach
of this covenant occurring on or in raspact of the
transferred land or any part thereof aftar the
transferzes shall have parted with all interest
therein."

Then in the Schedule to the Need there is a paraaraph is follows:-
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"(g) The transferred land shall be used for a
private single family residence, includina ~ach
customary appurt&nances as a garage, a quest
apartment or guest house and ssrvants' quarters,
and such rasidence shall consist of not less
than 900 squars fa2t under roof and shall not be
used as a commercial guest house or for any other
commercial purpose whatsoever. This rostriction
shall not prohibit the transfersaes from letting,
leasing or renting any residence to any tenant
who shall occupy the said premises for a orivate,
single family residence only and no other nurpose.
No portion of the raesidential structure and appur-
tenances thereof including roof overhana, shall! be
built closer than ten (18) feat to any varcel
boundary or to any road abuttina con the transferred
land PROVIDED that an owner of two (?) or more
adjacent parcels, shall not b2 subiect to this
restriction as to common boundaries of such adiacent
parcels.”

The appellants’ position is that by virtuz of thoir documants
of title tne nurchasers of the various lots have the right to
insist that all other lana in the subdivision or the scheme of
cevelopment is to bhe used for residential ourposes. nly fiv~
purchasers were =ffected by the respondent's resarvation as to us2
of certain lots including Lot 36 for hota! or other commercial
purposes as contained in the relevant Aareements for sala but sven
as far as those five were concerned althouah tha rosnordant had
the right to so use, he was not obligzd to do so. founsal'e
submission is that from the time the first lot was sold, the wholes
scheme "bit", i.e. as I understand him, became a raesidentia’
development and tihe respendent couldn't szll any vapeels of the
develooment for commercial purposes. He stressed there is no
deed by wnich the respondent reservad the right ©o use a nortion
or any lot of the development for commercial vurncses. He
submittrea further that the respondent having aot the Ankar olan drawm
1n 1973 for a subdivision of lot 35 into residential lots and hv
selling such lots without makinag a rescrvation that a nart may hn
used for commercial purposes, nhe (a) eilther varied his riaht to
use a part of the lot for commercial nurnosas, or can »~ held to
his covenants by purchasers of lots =xcent those who mav have sioned
Wwith a ressrvation included in their dosumasnts of title. ~onsa-
quently in causing or permitting Parcel 53, a oart of former

Lot 36, to be therzafter uszd for commercial nurposes the raspon-

dent was 1n breach of his covenant.

Counsel for the respondent submitted that the scham~ nf
development came into beina in 1971 and thare was abundant ~vidence

on which the learnzad trial Judae could hava come to the conclusion
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that it was a residential development which permitted certain
commercial activities. He made reference to tha Berninag onlan
which showed areas reserved for commercial purvos=as. “urther,

he submitted, there was sufficient evidence on which the learned
Judge could have come to the conclusion that the respondent did
not abandon his intention to carry out commercial davelooment.

He referred to the Schedule in an Agreement of 1972 showing
intention to use a part for commercial purposes, and to advertise-
ment in a Magazine dated August/3eptember 1975 showina similar
inteation. He was strong in his contention that the l=arned Tudae
was entitled as a matter of Law to have rcgard to all the evidence
and consider all the circumstances in the case, not onlv the
documentary =vidence, in order +o decide what was the intention of

the rzspondent.

EFFECT OF THE AGREEMENTS ~NOR SALE

It seems to me necessary to decide first the =2ffoct of the
referance to reservation for commercial use in the five agreemants
for sale signzd between 1971 and 1973. It is trite law that whevre
there is an agreement for the sale of land which is carricd out bv
the execution of a deed, the rezal contract hetween the oarties is
to be found in the deed. In Tezbay v Manchaster, Sheffi=l4 »nd
Lincolnshire Railway Company (1833) 24 Ch. n. 572 an aaracment for
the sale of land to a Railway Compbany which contsined 2 rogervation
to tne vendor of a right of access over the land to othear lands was
not admitted to import the raservation into rhe conveyance. Tha
macter 1s adequately stated by Cozans-Hard M.R. ir Milbourn v Tvnns
(1914) 2 Ch. 221 at p. 240 when he said, "speaking a=nerallv, it is
perfectly clear that when vou have 1 convevance which svnrasses th-
final concluded deliberate tzrms of the contract hatween the oarties,
you cannot affect or alter that by reference to the intacqdent
contrace’, In mv view therefore the rights and obligations b=tw=aen
the appellunt :na respondent must he looknd for within the four

corners Of the relevant deeas of transtar.

ESFFECT OF =ES5TRICTIVE COVEMANTS

The parties are agread that 2 scheme of dev=:looment was croated,
There 1s a line ¢f cases which is in support of the statement that
the very essence of everv scheme of this kind is that it m=a3sns that
2ach lot, 1nto whosoever hands it comes, shall be subiect in either
case to the burdzn and have the benefit of the restrictive covenant.

Vide Cozens-Hardy M.R. in Zlliston v Reacher (19n08) » Ch. #%5 at
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page 673. A common intention of th2 respondent and the aonellant

and other purchasers that the various ourchaszrs from the respondent
would have tne benefit of the restrictive covaenants taken from =ach
of them is inferred from the existence of the schama of davelnnmant,
In such a case as Cross J. pointed out in his Jjudament in Raxter v

Four Oaks Properties Ltd, (1965) Ch. 816 at m. R825: "Tar wel! over
100 years past whera the owner of land d=als with it on the footing

Or 1mposing restrictive obligations on the use of various parts of it

48 and wnen he sells them off for the common benefit of himself (in

so far as he retains any land) and of the various ourchasars inter se,

a court of equity has becn nrepared to give effect to this common

intention notwithstanding any technical difficulties involved.”

TYPE OF DEVELOPMENT

An essential feature of a scheme of development is that 31s soon

2s the first disposition under the schema is made, ths schema
crystalises and all the land within the scheme is bound. This wAas made
clear by Megarry J. in Brunner v Greensdale (1970) 3 W, TR, 291 at

p. 200, The appellants' contention is that by virtue of the first
deed exzcuted in the scheme (which wis on 1lth Tahruary 1272) the
scheme crystalised into a resid:ntial dz:velopment. T undorstand a
similar contention isadvanced in relation to the first disposition

of the lots carved out of Parcel 36. T™his wis to Robart aAnderson in
November 1973, I do not think it necessary to consider the matter
1n the light of two different developments. I regard the subh-
aivision of Lot 36 as but a part of the scheme of dev~loomant

commenced in 1972,

The common intention of the parties as shown by +tha rolevant
dewas of -ransfer and the scheme thar crystalised on ths sale of the
first lor co Robaert Anderson in February, 1972 l-=ad to the conclusion
that o residentinl development was created by tha rosnondent. Ry
che aoplicable law he himself w2s bound by the covenants of tha scheme
.nd no plot could be disposed of by him withour requirina the

ourchaser thereof to enter into the covenants of the schame.

I would hold therefore that the respondent was in breach of the
covenants of the schemz of development when he sold apd permitted

commercial enterprise to take place on Lot 7.

However the learned Judge founst that the =npellants h2d no

legal objection in the buildina and openina of the rastaurant at

the time. There was evidence that the appallants were residina at
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Leverick Bay during the construction of the restaurant on Parcel 53,
The first-named appellant even advised on construction methods. The
appellants advised on and helpbed in the publicitv of the facility.
They attended th2 opening of the restaurant and ware quite often in
1t. What we therefore have is this: The aopellants claim their
right not to have commercial activity on any lot in the develnoment
including Lot 53. Knowing that to be their right vet they assisted
the respondent in dealing with Lot 52 in a manner inconsistent with
that right. There was sufficient evidence before the Court to
support the conclusion that the apoellanrs ncquiesced in the very
preach ugainst which they now complain. Tha decision tn declime the
grant of the declaration that the arza may not be usad for commercial

purposes would have to stand.

The sccond ground of 2pneal was wide in terms but no araument
was directed against the other svecific findinas of the learned .Tudae

and there 1s no rzason to interfere.

In the circumstances the appeal must b2z dismissed, with costs to

the respondent.

[ /
/ \—:(/(/&/\_ /

G.C.R. MOE,
Justice cof Apoaal

L.L. "NOROTUAM,
Chief TJustice

. J,

C.MUD. AVRes
Justica of Avbn~al



