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JIDGMENT

BYRON, J.A.

The appellant has appcaled against a judament of the Industrial
Court delivered on 1l4th September, 1990 in which it was ordered to
pay to the respondent compansation for unfair dismissal and » fine
for contempt of Court, aftcer the appellant had removed the respon-
dent from its payroll durinag the continuance of a trade dismute which
the respondent had referred to the Court, and the Court had rastrained
the appellant, by interlocutory insunction from purvortina to dismiss

him pending the determination of that reference.

This appeal challenges the jurisdiction of the Tndustrial Court
to grant compensation for breach of such an inijunction on the basis
of a finding that the employee had been unfairly dismissed. The

amount of the compensation awarded was also challenged.
In dealing with this =poeal I think that the jurisdictional
1ssues will be fairly covered by considering the questions

(1) Did the Industrial Court have -jurisdiction to

make the interlocutory inijunction

(2) Did 1t have -Jurisdiction to hear and adijudicate

on allegations of its breach

/{3) nid it....



(3) Did it have the power to impose sanctions

both punitive and compensatory in nature

(4) Nid it have th2power te award sanctions of
a compensatory nature in resmect of which

no claims had been made in the reference.

BACKGROUND FACTS

The respondent was emoloyed with LIAT ss a oilot since 25th
November, 1948. He went on sick leave on 3rd December, 1988%, He
underwent transsphenoidal surgery for the removal of non-s=creting

pituary macroadenoma.

On 15th Septamber, 1989 tha Manaager of the Neomedical Cartifi-
cation Division of the 1.S. F.A.A. wrotz the reosnondent.
"Our review of your medical records has

¢stablished that you are eligible for =
firsc-cluss medical certificate.”

On 2nd November, 1989, Dr. R.=. L. Williams issued a certificate

as rollows:

"This is to cartifv that I have examined Mr.
Leonard Tomilinson and he is f»ound fit to fly.
However if hz is to perform to his maximum
capacity it is recommended that he takes hot
mzals every 4-% hours."

On that datc the respondent had renmorted for duty but was not
assigned any duties. Instead, he was informed that ths appellant's
policy was to pay its pilots a meal allowance in lieu of meals and
that the Doctor's recommendations, if followed, would disrunt the

alrline schedules.

At a meeting on 10th November, 1990 the resvondent was advisad
by the appellant that there was no gquarantee that the Doctor's
recommendations could bc complied with and therefore until the matter

wus clarified he was not fit for work.

The respondent consulted his solicitor and ¢''"ntually the

disputc procedure was instituted and proceadings undertaken.

On the 4th April, 1990 th2 rcspondent filed a refarence in the
Industrial Court c¢o question whether as an employe= he was entitled
to an allocation of adequatz time for prover meals and whether a term
in the Collective Agrcement between the LIAT's Pilots Association and
the appellant providing for the payment of a stipend in lieu of 3 meal

break contravened the Antiqua Labour Code and proper safety standards.

/0On A4th....
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On 6th April, 1990 the respondent filed his Memorandum settinag
out the details of his claim and he also mad: aoplication for an
exX parte interlocutory injunction. This inijunction was suvoorted

by an affidavit and on the same day it was heard and an Order made
as follows:

"It 1s hereby ordered and dirccted: -

(1) That the =mployer he restrained and an iniunction
is hereby granted restraining him, whether by
himself, or his servants, or agants, or any of
them or otherwise howsoever from ourportina to
dismiss the Employece for any cause ovending the
determinationwf the issues, the subiect-matter of
of the Refercnce or until further Order.

(2) That the Employer be restrainad and an iniunction
is hereby aranted restraining him from pursuinag
che present refresher training orogramme to which
the zmployee has been subiected perding the detor-
mination of the issues, the subisct-matter of
Reference or until further Order.

(3) That the amended ex marte application as gran+=d hy
the President on 6th April 1990 be served on the
“mployer with return date not later than the 3rd
day of April 1990.

AND FURTHER TAKF NOTIC® that failure to comolv with
this Order will be construed as CONTEMPT OF CONRT

AND ALSO the Court may determins the matter as it deems fit."

It was this Order that tha appellant contends the Industrial

Court had no jurisdiction to make.

On 17th April, 1990 the apprllant filad an avpplication for the
dismissal of the ex parte interlocutory inijunction. “n 23rd Aoril,
1990 the Industrial Court dismissed the apolication by the 2npellant
and confirmed the interlocutory iniunction. On ?7th Aoril, 1990
the uppelilant filed its Memorandum setting out the details of its

position with ragard to its opposition to the respondant's claims.

On 2lst May, 1990 the Refarence came on for '':2rina. Thare was
4an adjournment to 23rd and the hearing continuad on 24th and ?Sth
May wnen it was adjournaed to 2nd July, 1990, At that +im= svidones
haa been adduced by thc rosnondent and one witness on his hehalf,
Dr. R.E.L. Williams.

On 30th May, 1990 thz amoellant wrote the respondent a latter

(indicating that payment of his salary would cease frnm 30th May,
1990) as follows:-

VARDICT-} AP



"Dear Mr. Tomlinson,

The Company has ceased to pay your salary as
of the 30th May, 1990. The Company has taken this
action because at the oresent moment you are not
performing any duties and it cannot justify payina
your salary if you are not actually at work. More-
over your Antiguan .licence is not current thereby
permitting you to operate the Company's Aircraft.
It must be clearly understood that you are still in
the employment of the Company and the payment of
your salary shall recommence when you resume your
duties.

Yours sincerely,
(Signed)
for C.A. Potter (Mrs.)
~eneral Manager Persomnel &
Administration

c.c. Mamaging Pirsctor
General Manager Operations
Capt. Murray
Steve Browne."
It was this letter which the Industrial Court held repudiated the

contract and was in breach of its Order of 5th Roril, l1o%e,

Oon 2nd July, 1999 the aopellant did not attend the Court at all.
The appellunt's solicitor sent the Court a le=tter apologising for his
absence on the ground of illness. On that dav the Court commenced
hearing the r:spondent's spolication for contemnt of Court proceedinas

against the appellant.

On 4tn July, 1990 the Court wrote the aovvellant's solicitor
requesting that he agree to dates for continued hearinas. This oroved

wneffective.

On 25th July, 1990 ths Court wrote the aopell-nt's solicitor,
including the notes of evidonce and exhibits tender~ 7 on 2nd July, 1900
and ordered tnat any submissions, arguments or evidencs in reolv, be
tendered to the Court in writing not later than 17th Auaqust, 1990 in

accordance with section 8(5) of the Industrial Court Act, 1974,

On 27th July, 1990 the Court reccived a lettar from the 1iopellant's
solicitor opposing the application of 8(5) to the proceedinas and
1ndicating that he would be out of the State from lst Augqust, to 4th
September, 1990.

On 3rd August, 1990 a new solicitor for the appellant wrote the
Court asking for clarification of the letter of 25th July, 1990 and

the Court responded by letter dated 13th August, 1999,
/On 20th,....
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On 20th August, 1990 the new solicitor for the appellant
asked for extension of time to 21st August, 1990 for making written

submissions and on 22nd August, 1990 filed its submissions.

On 3rd September, 1990 hearing resumed. The appellant called
two witnesses and the respondent returned to the stand and was cross=-

examined. Argument was advanced by solicitors for both sides.
On l4th September, 1990 the Court delivered its judagment.

It found inter alia:

(1) That the Ordar of the Court had been breached
and the employce was entitled to compensation
under saction 10(1) (b) of the Industrial Court

Act 1976,

(2) That there had been contcmpt of Court or a wilful
disre~1rd of the Court's Order to retain the
status quo until the determination of the

substantive issues before it.

(3) The employer's conduct made it impossible for the
employee to go on working and showed an intention
no longer to be bound by the contract. The
employse acceptad the repudiation of the employer
who thereby affectuated the dismissal of the
employee. In these circumstances the employee is

entitled to substantial remuneration.

DID THE INDMNSTRIAL COURT HAVE THE POWRR TO ORNDER T'7 TNTRRLOCTTORV
INJUNCTION?

The Industrial Court is created by the Industrial Court Act 19746

section 4(1) which vrescribzs:

"For the purposes of this Act, there is hercbvy
established an Industrial Court which shall have
the jurisdiction and powers conferrad on it by
this Acc."

This section is contrasted with the TIndustrial Relations 2Act of
Trinidad and Tobago section 4 (1) which prescribes:
"For the purposes of this Act, therz is hereby
esteblished an Industrial Court which shall be
a Superior Court of Record and shall have in

addition to the jurisdiction and powers conferred

on it by this Act all the powers inhaerent in such
a Courct."

I agree with Counsel for the appellant that the legislature

intended that the Industrial Court should not be a Superior Court

/of =ecord....
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of Record with the inherent jurisdiction associated with such a
Court but rather that it should exercise the statutory 4iurisdiction

prescribed by the Industrial Court Act 1976 hereinafter referred to

as the Act.

The relevant sections of the Act are 7(1) which deals with

jurisdiction and 8(1) with procedure.

The jurisdiction of the Court is conferred by section 7 of the

Act. Section 7(1) prescribes:

"(1) The Court shall have -durisdiction -
(a) to hear and determine trade disputes referred
to it under this Act;

(b) to enijoin a trade union or other oraanisation
of employees or other persons or an employer
from taking or continuing industrial action:

(c) to hear and determine any complaints hrought
in accordance with this Act as well as such
matters as may from time to time be referred
to it under this Act."

The procedure of the Court is prescribed by section 2:
Section 8(1l) prescribes:

"{1) The Court, as resnects the attendance and examina-
tion of witnesses, the production and inspection of
documents, the enforcement of its orders and other
matters necessary or proper for the due exercise of
its jurisdiction, shall have all such powers, riahts,
and privileges as are vested in the High Court of
Justice on the occasion of an action."

Counsel for the appellant submitted that the Jurisdiction to arant
injunctions conferred by section 7(1) (b) was limitad to restrainina
industrial action and did not include any power to arant interlocutory
injunctions to restrain the dismissal of an employee and neither does
section 8(1) if properly construed in accordance with the eijusdem

generis rule.

Counsel for the respondent submitted that section © (1) does confer
that power and argued that the whole tenor of the Act and the Antiqua
Labour Code required the exercise of such jurisdiction unless a contrarv

lntention was expressed in the statutes.

Counsel for the appellant referred to Renton Statutory Internreta-

tion, para. 378:

"The latin words ejusdem generis (meanina 'of the same
kind or nature'), have been attached to a orinciole of
construction whereby wide words associated in the text
with more limited words are taken to be restricted by
implication to matters of the same limited character.

/The princivle......
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The principle may apply whatever the form of the
association, but the most usual form is a list or
string of genus~describing terms followed by wider
residuary or sweeping-uo words."

He submaitted that the words "other matters” should not bhe given
such a general interpretation as would make the power of the Industrial
Court =2qual and co-extensive with the High Court and that none of the
matters specified before that phrase related to any eaquitable juris-

diction such as granting injunctions.

The problem with this argument is identified in RBenton (supra)
at para. 379:

"For tha ejusdem aeneris principle to aopply thare must
be a sufficient indic~tion of a category that can
prooerly be describe: 1s a class or aenus, 2ven though
not specified as such in thae =2nactment.”

When one examines the mattars with which the subsactinn deals
there are basically 4 matters, (i) attendance and examination of
witnesses, (ii) production -nd inspection of documents, (iii) enforce-
ment of Court Orders, (iv) other matters necessary or prover for the
due exercise of the Court's -urisdiction. The closest that onc can
get to identify a category would be "matters Macessary for the due

exercise of the Court's iurisdiction”,

I cannot agree that there is any genus describhino terms which
limit the general words "other matters" so as to exclude anything
which 1s necessary or proper for the due exercise of the Court's
jurisdiction. I think that the lecgislature intended to be concise
in ensuring that the Industrial Court had all the powers, rights, and
privileges which would guarantee its abilityv to be effective in
discharging the functions for which it was astablished. Tt would
frustrate the whole purpose of the section if there was a matter
necessary or proper for the z:ercise of the Court's Surisdictinn, which
has been vested in the High Court, but was held to be inapolicable to
the Industrial Court merely hocause it did not relate to the attendance
and examination of witnesses, the production and inspeaction of dncuments

or the enforcement of the Orders of tha Court.

I would therefore reject the contzntion that section 8(1) should

be.go restrictively construed.

The High Court of Justice does have the powar tn arant interlscutorv
injunctions to restrain the dismissal of employees nandina the final
determination of actions before it. No argument w:< ‘dvanced in
opposition to this proposition but I will nevertheless list some
examples of the exercise of this power.

/In Hill....



In Hill v C.A. Parsons & Co. Ltd. (1971) 3 all ®,R, 1345 the

litigation was commenced after the employer had written terminating
the employment. The employee issued a writ for wronaful dismissal

and asked for an interim injunction.

The Court of Appeal granted the interlocutory iniunction (Stamp
L.J. dissenting) restraining the defendant from treatinag a letter
addressed to the plaintiff which purpurted to dismiss the employee as

having determined his employment until trial of the action.

At 1350 Denning M.R. in dealing with the arqument that an
injunction to restrain dismissal was really specific performance of
the contract of services and that in the ordinary course the Court
wi1ll not do that for it is inconsistent with the confidential nature
of the relationship that it should continue contrary to the will of

the parties thereto said:

"The Court can in a proper case grant a declaration

that the relationship still subsists and an iniunction
to stop the master treating it as at an =nd. That

was clearly the view of the Privy Council in the latest
case on the subiject. Francis v Municival Councillors
of Kuala Lumpur 1942 3 All F.R., 433 at A37, where Lord
Morris of Borth-y-Gest said:

"..ets...when thera has been a purported
termination of a contract of s=arvice a
declaration to the effect that the contract
of service still subsists will rarely ba
made ., "

He added that in 'special circumstances’ it mav be made.
".eese..It may be said that, by granting an inijunc-
tion in such a case, the Court is fmdirectly enforcina
specifically a contract for personal services. So he
it. Lord St. Leonards L.C. did something like it in
Lumley v Wagner (1343-A0) All E.R. 368, And I se= no
reason why we should not do it here."

In Jobpes v Lee (1980) I.C.R. 310 the litigation was also commenced

after the employer had purported to dismiss the employee by letter.
The substantive relief which the employer sought was an iniunction ta
restrict his dismissal without the consent of th~ ~=iavant authority
given after a hecaring in accordance with his condition of tenure.

Tne Court of Appeal granted an interlocutory iniunction restrainina

the employer from treating him as being dismissed mending the trial

of the aciton.

In Powell v London Rorough of Brent (1987) IRLR 466 the ~molover

had not purported to dismiss thc emplovee. The litigation was to
compel the employer to honour an agrzement to promote the emplovea.

/after....
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After applying, being interviewed and then beina told by televhone
that she was selected for the new post by her employers, the emplovee
was told to revert to her old position after one of the unsuccessful

applicants for the job protested.

The Court of Appeal granted an interlocutory inijunction reqauirina
the employer to treat her as if she was properly employed in the new
post and to stop it from advertisina or otherwise fillina the nost
until it was determined at the Trial of the action whether she had been

validly and effectively aonointed to the office in nu=astion,

In Wadcock v London Borough of Rrent (1990) IRLR 723 ths

employee nad received a letter dismissinag him after he refused to
comply with an order reallocating him to another division. Ye

issued a writ claiming that th2 reallocation was unreasonable and his
dismissal wrongful. The High Court aranted an int=arlocutory in-iunc-
tion requiring the zamployer, pending trial, to allow the plaintiff to
work for them in the newly allocated division at the usual rate of

pay, on his undertaking to work in accordance with the orders, instruc-
tians and wishes .+pressed by his team leader or any other member of

the department havina authority over him.

The above cases are examples where the Yigh Court of .Tustice has
exercised the power to qrant interlocutory inijunctions restrainina
employcrs from dismissing or treating employzez as being dismissed

pending the final determination of an action betwe=n them.

Is such o power necessary and propar for thr ~xercise of the
jurisdiction of the Industrial Court? In 1978 <achs T.J. in Hill v
Parsons (supra) at 1355 ecvoressed views with which T ra2sopectfully

agrea2 when he said:

ces-a....lt scems appropriate to reneat that in
matters of practice and discretion it is essential
for the Courts to take account of anv imnortant
changes in that climate of general opinion which

is so hard to dafine but yet so nlainlv manifests
itself from generation to aeneration. Tn that
behalf account must, inter alia, be taken of the
trend of the visws of the lzaislatur: =xolain=d on
behalf of the community in its enactments and also
of the trend of judicial decisions. Nver the last
two decades there has been a marked trend towards
shialding the employee, whers practicable from undue
hardships he may suffer at the hands of those who
may have power over his livelihood - employers and
trade unions. So far has this now progressed and
such is the security granted to an emoloyee under
the Industrial Relations act 1971 that soma have
suggestad that he mav now be said to acauire some-
thing akin to a proverty in his employment. i+

/surely then..,.
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surely then is for the Courts to review and where
appropriate to modify if that becomes necessary,
their rules of practice in relation to the exercise
of a discretion such as we have today to consider -
so that its practice conforms to the r=alities of

the day."
In tha Antigua Labour Codz of 1975 one2 of the nublic policies
which were therein declared to underlie its provisions was stated at

_section C2(b) thus:

"As an individual works at a job,he qradually earns

an equity therein above and beyond his periodic

wages, privileges asnd allowances; and the maintenance
of this equity raquires protection.”

The Industrial Court Act 1976, section 10 confers wide nowers on

the Industrial Court, for cxample:

Section 10(1) (a) the Court may make an order or award
including a provisional or interim order or award;
section 10(3) requires the Court to make orders as it
considers fair and just; and section 10(4) specifically
empowcrs the Court to order the re-employmant or rein-

statement of a dismissad ~mnloyee.

In my judgment the wide jurisdiction conferrnd bv section 7(1)
of the Act when couvled with the powers in saction 10 require that
the Court be able to make orders for the preservarion of the status
quo pending the trial of issues which come befors it. The bowar +o
order reinstatement in my view must necessarily include the power to
restralin dismissal. I think that the ability of the Industrial
Court to exercise 1ts jurisdiction would be severely handicaopad if the
power toO grant interlocutory ianiunctions did not exist., In my view
that power is necessary and proper for the due exercise of *hz -Juris-

diction of the Courc.

NO argument was advanced aqainst the discretion of the Court in
making the Order. Howevar when one considers that it was alleged to
the Court that the cmployzr was preparing to victimise the emolovee
or otherwise frustrate the excrcise of the Court's durisdiction bv
terminating the employment on a spurious ground bafors the Court could
sdjudicate on the issue which was before it, it reinforcss the view
that I hold. If the Industrial Court did not have the power to
order the interlocutory injunction it made, the trial nrocess upon
whicn it had embarked would have been reduced to an exercise in

futility and that is exactly what section 8(1) intanded to prevent.

In my judgment thereforz the Industrial Court 4id have the power

to make the intarlocutory injunction it did.

/DID THE, ...
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DID THE COURT HAVE JURISDICTION TO HEAR aAND ANJINICATE ON ALLEGATIONS
OF BREACH OF THE INTERLOCUTORY INJUNCTION?

In Clarke and Others v Chadburn and Others (1995) 1 All =,R, 711

Sir Robert Megarry v-C said at 213:

"I need not cite authority for the proovosition that
it is of high importance that orders of the court
should be obeyad. Wilful disobedience to an order
of the court is punishable as a contempt of court,
and I feel no doubt that such disobedience mav
properly be described as being illeqal.”

I agree with this proposition of the Law. Szction R(1) of the
Industrial Court Act 1976 gives the Industrial Court the same powar
as 1s vested in the High Court of Justice to enforce its orders and
adjudicating on allegations of breach of an injunction is a power that

is exercised by the High Court and it is unnecessary for me to cite

any authority for this proposition sither.

In addition the Industrial Court Act 1974 deals with contempt of
Court,

Section 7(2) (b) as amendad by the Tndustrial (Amendment) Act 1988

prescribes:

"“"The Court shall have power -

............. cecescsccsscssccsbrosccscne

(b) to impose fines for a contempt consisting of
failure to comply with its orders or awards
but such fines shall not exceed ten thousand
dollars and shall be payable within a definite
time being not lwss than twenty-one days from
the imposition thereof."”

Section 772):

“Proceedings for contempr for failina to comoly with
an order or award of the Court shall be commenced
by an application by the person or organisation for
whose benefit the order or award was made, and shall
be in such form as may be prescribed. The applica-
tion shall be served on the nerson who will be affected
thereby not less than three clear davs befor=a the
hearing thereof."
It can be clearly szen, therefore the Tndustrial Court 2ct 1974
specifically empowers the Court to hear and adiudicate on alleaations

of breaches of injunctions.

In dealing with this issue the Court had to look at the Order it
had made and which was alleged to hava been broken. i+ had ordered
that the respondent be restrained "from purporting to dismiss the
employee”. It is a matrer of elementarv logic that in order *o

determine whether that order was breached the Court had to consider

/the aquastion......
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the question did the employer by its letter of 30th May, 1990
purport to dismiss the emplovee. (inless that auestion was consideved
and answered in the affirmative the proceedings for contemot had to
fail. It was therefore necessary for the Court to determine whether
the appellant's letter of 30th May, 1990 constituted a dismissal or

a purported dismissal.

DID THE INDUSTRIAL CO'JRT HAVE THE POWER TO IMPNSE SANCTIOMS OF ROTH

PUNITIVE AND COMPENSATORY NATURE?

The Industrial Court Act 1974, section 7(?) (b) (supbra) gives the

power to impose punitive sanctions by way of fine for contemnt of Court.

Section 10(1) (b) gives the power to award compensation in addition

to its powers to punish under section 7(2) (b),

"10(1) The Court may in relation to any matter bhefore it -

(b) without pregjudice to and in addition to

its powers under section 7(2), award com-
pensation on complaints brought and proved
before it by a party for whose benefit the
order or award was made reqarding any breach
or non-ohservance of an order or award or
any term thereof (other than an order for
the payment of damages or compensation).”

It is therefore clear that the Court has the power to award

compensation in addition to imposing punitive sanctions.

DID THE COURT HAVE POWER TO AWARD SANCTIONS OF A COMPENSATORY NATIIRE

IN RESPECT OF WHICH NO CLAIM HAD REEN MADE?

Section 24 of the Industrial Court Act 1974 as amended by the

Industrial Court (Amendment) Act 1935 provides:

"24 A1) -

In making its award, the Court shall not he restricted
to the specific relief claimed by the varties or to
the demands made by parties in the course of the trade
dispute but may include in the award any mattar or
thing which it thinks necessary or expedient for the
purpose of settlina the trade dispute."

I interpret this to mean that once the Court is properly seized
of a trade dispute it is not restricted to the specific relief claimed
by the parties but in making its award may include any matter it thinks
nacessary or expedient for settling the dispute. The intention of
the legislature that the Court should have the power to go outside the
framework of what is claimed in order to do ijustice to the parties is
unambiguous. in my judgment therefore the Court had the power to do

that.
/This leaves.....
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This leaves the question as to whether that power should have

been exercised in this case.

Counsel for the appellant submitted that by dealina with the
issue of compensation in the way it did the Court deprived the appellant
of the opportunity of being heard on the issue of whether the dismissal
was wrongful and as to the quantum of damages to be aoplied because
there was no dispute properly brought before the Court for unfair

dismissal or anything akin thereto.

The reference before the Court was limited to the respondent's
claim for detecrmination as to his right under his contract of employment
to be allowed time for meals avery 4-6 hours. Tt is true that nothing
1n that dispute relates to the question of dismissal, and thare could
have been no dispute with regard to dismissal because the raspondsnt

was still employed.

When the reference was filed the respondent applied to the Court
for protection pecause hz fzared that the appellant would have arbitrarily
dismissed him and the Court made an order restraining the appellant

from doing that, pending the determination of the trial.

While the trial was in oprogress, after the respondent and one
witness Dr. Rodncy Williams had given avidence the proceedinas were
adjourned from 25th May, 12990 to ?nd July, 1990, Tt was durina that
adjournment that the appellant wnote the respondent and told him that

he was removed from the payroll.

It may be significant that on ?nd July, 1990 the appellant did
not appear. It is true that its solicitor had t=ndered a letter
indicated that he was 1ll. The Court proceeded t~ nzar the respondent's
application that the appellanthad been in contempt of Court, and took
evidence from the respond:nt. The Court then adiourned the hearing
and by letter raquested thc appellant to agree on dates for continued
hearing. This proved ineffective. The Court then sent the aopoellant's
solicitor notes of the cvidence and exhibits it had taken and fived

a date for the apnellant to reply.

The appellant eventually complied with that Order and on 3rd Septem-
ber, 1990 the hearing continued. The employer had submitted written
submissions prior to the hearing. These submissions admitted the
letter and that payment had ceased. 2ut they alleged that they were

entitled to cease paying the respondent and contended that they were

not in breach of the iniunction.

/On 3rd September....
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On 3rd Septamber, 1990 the appellant adduced evidence throuah
2 witnesses, Mr. Phillips, Director of Civil Aviation for the Rastern

Caribbean and Captain Delilse, General Manager (Nperations) T1..I.A,T,

On S5th September, 1990 the respondent was recalled to the witness
stand where he gave further evidence and was cross-examined by the

appellant.

When the hearing resumed on 2nd July, 1990 the dispute had now
changed from being rezlated to his rights under the contract to his

rights as a result of the termination of his contract.

The hearings that ensued thercafter were predicated by the issue
of the appellant's contempt of Court. The question, "did the
appellant's letter of 30th June, 1990 repudiate the contract, or was
1t a purported dismissal of the respondent®" wae necessarily

included.

Counsel argqued that the issue as to whether it was a dismissal
was saverable from the question as to whether the dismissal was unfair
or wrongful. It was the appellant's contention that the aooellant
nad a right to do what it did. The Court was bound to make findinas

on thosz questions.

The Court found that the removal of the respondent was a repudia-
tion of the contract of cmployment and that the respondent havina
accepted the repudiation the employee had been dismissed, that the
dismissal was a contempt of Court, that it was in circumstances that
were harsh ana offensive and not in accordance with aood industrial

relations practice, <nd that the bchaviour of the emplover was outradgeaous

and outlandish.

In my view these findings were diresctly relevant to th» issue with
which the Court was confronted. They were the exact issues, aven if
not worded in the same way, of which the apbpellant was aiven notice
in the contempt proceedings and the evidence adduced therein by the
respondent, and these were the issues which the appellant addressed in
the evidence it adduced. nca the Court had made these findings of

fact what was it to do?

As I have already explained the Court has power to both opunish
and award compensation for contempt of Court. In this case the Court
decided to both punish and award compensation, and as I have indicated
then it is empowered to include in its award matters that are not
claimed by the parties to the dispute. There was amnle material hefore
the Court to justify the exercise of its discretion in that manner.

/WAS THE, ...



1s5.

WAS THE AMOUNT ORDERED EXCESSIVE OR INADENUATE?

Both the appellant and the respondent appealed against the amount
awarded, the one alleging that it was excessive and based on wrona
principles and the other that there were errors in comouting the amount
to the detriment of the raspondent.

Counsel did not labour this issue. The findings of fact which
the Court made were supported by the evidence before it and these
findings provided a proper basis for the application of the principles
employed by the Court. All of the h=ads of damage were required to
be addressed once the employee was being compensated for his wrongful
dismissal. He was entitled to the "basic award" under section C 44
of the Labour Code. The Court was zntitled to award him compensation
for immediate loss, the benefit of his contributory pension fund, as
well as compensation for loss of future earnings including his frince
benefits during such period as it would reasonably take for him to et
a job with comparable salary. The Industrial Court Act 1975,
section 10(S) specifically agives the Court full power to make an award
of exemplary damages wherz it finds that the dismissal was in circum-
stances that were harsh and unconscionable and definitely not in
accordance with the principles of good industrial relations practice,
and section 10(2) of the said Act gives power to make an order for

costs in exceptional cases.

The respondent's argument that there was an error in computina
his earnings was accepted as being accurate. He was not being paid on
a monthly basis, but on a control period of 23 days, thus his annual
emoluments were based on multiples of 13 times his emolumants and

not 12 as the Court had computed.

While I have not been persuaded that the award was excessive, T
a0 not think that in the circumstances it should be varied unwards to

give effect to this error as the respondent has already been well

compensated.

In the circumstances therefore I would dismiss the apoeal.
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