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CIVIL APPEAL NO. 19 of 1988
BETWEEN:
JANET ROTISTANV - Anpellant
and
GEORGT " 150TT - Respondent
Before: The Honourable Sir Lascelles Robotham - Chief Tustice

The Honourable Mr. Justice Moe .
The Honourable Miss Justice Joseph (Actina)

Appearances: L. Luckhoo, 2.C., instructed »v 2hillips, ”hillins
and Archibald for the 2oppellant
Dr. F. Ramsahoye, D.C., and G.A. “att for the Resnondent

JUDGMENT

MOE, J.A.

This 1s an appeal from the Jjudament of a “igh Court Judoe 1in
which he declared a lease cvecuted bv one Catherine Piaqotrt and the
appellant to be unrcasonabl:, null and void and ordered that it be
rescinded. Catherine Pigott havinag died the Court aonointed tha
respondent Ge&orge Pigott to reoresent her astate for the nurnosnes of

the action and ro carry on tha furthar orocecdinas therasin.

The lease concerned datad 5th September, 198N was for 3 term
of ten years at thne yvearly rent of $12,000 vayable by equal monthly
instalments with provision for an ontion to ranew for a furth~r ten

years at the same rent.

At the time that the lcase was negotiatad ther~ 3s subsistinag
between the parties a lease =xecuted on tha th Yo -=~=r, 1975 for
a term of five years and thus with op: more vear ana thr-a months fto
run with provision for an option to renaw for a further fiv-~ vears at
a new rent to be agrezd or scttled by an independent third partv as

the fair market rent.

Findings of the learned Judge on circumstancas surrnundina the

execution of the lease may be summariz=d as follows:-

/At the time......



At the time of the transaction Catherine Pigott was 71 vears old
and had not been conducting her own business affairs. The appellant
was aware of this. It seemed important to Pigott that she should
get a steady and regular income from the premises involvzd and this
was a macter which weighea heavily on her mind. In 198N she was
dependent on the rental oroceeds from the real oromerty to which she
nad access. For years she had had no real experience and knowledage
in dealing with commercial transactions and she could not be considered
knowledgeable about transactions of this nature. Tn the contevt of
prainciples to be applied Pigott was poor and ignorant and in a far
weaker position than the appellant who was a businesswoman and a person
upon whom the responaent had some financial and cther denendence in the

sense of needing to get the rental income on a reqular and reliable

Dasls.

The appellant got the lease concernsd at a rental! which was wav
below tne market value of the premises. Tt was hut a small percentaae
of tnat value and in fact was a gross undervalue. "=~ arant of a term
of twenty vears wilthout any provision for increase ~7 v~-nt was a most
unusual provision in a lease of this nature. Tt was inescavable that
1t was tnz2 appellant's intention to avoid having the rant rzviewed bv
an independent arbiter and one of the objectives in havina the nszw lease
prepared was to have guaranteed rent at a fixed rate, which was no+ onlv
below the commercial valuc in 1330 but was goina to continue at the
same rate until the turn of the century. The barnqain was imorovident

and tne circumstances under which 1t was made gave rise to susnicion.

Catherina Pigott negotiated with the appzllant directlv and when
sne went to a lawver Mr. Time Kendall, ©.C. to have the¢ lecases drawn up
she had already made up her mind as to the provisions that were to be
in ac. She did not appear to have had an opportunity to discuss the
transaction with any members of her family. She was a life tesnanr of

the premises and tin: 1nterests of the raversioners ought o have baen

considered.
The learned Judge concluding that the terms of th: lease by them-
selves were unfair and unconscionabls and that ther - s the inecuality

of bargaining vower and that Catherine Pigott did not hava the benefit

of independent legal Counsel nor consultations with members of h=r familw
one of whom acted as her real estats and business aqgent, declared the
lease unconscionable, null and void and ordered it rescinded. He
declined to make an order for damages.

/The first



The first ground of appeal argued was that the learned trial
Judge was wrong in not taking into consideration *the limitations
Lmposed on the raspondent by the Rent Restriction Act, Cap. 377 (here-
after called the Act) in arriving at tha conclusion that tha rent
reserved amounted to a considsrable undervalue of the oremises. The
submission was that in determining whether the rent was a gross under-
value the sole consideration is the application of the Act. That
commercial considerations and market value are irrelevant and a proover
consideration would be whether the rent was way below the legally
permissible runt chargeaple for the premises. Peferring to sections
2,5,6,10 and 18(2) of the Act Counszl argued that the maximum lawfully
permissible rent chargeable at the time of exascution of the lease was
$958.00 per monih:; consequently the $1,000 per month charged was far

from being an undervaluc.

The premises involvaed w r< built around 1959 to 1940, It was
therefore a "new buildinv' for th. purposes of the Act which in section
2 thereof provides - "in this ‘“rdinance..........'Vew building' means a

dwelling house or a public or commercial buildina erected after the 3rd

day of Septempber 1939°,

Section 5 reads:

"It shall not be jawful for tho landlord to increase
the reznt of -

(a) any new building to which this Ordinance
applics beyond the standard rent thereof
unless the increase is sanctioned by the
Rent Commissioners in accordance with the
provisions cf section 5.

'Stanaard rent' by saction 2 (ibid) mcans.......in the case of any

new building the rent at which it was first let.

It 1s also rrovided in saction 10 as follows:-

"10. When after the commencement of this Ordinance the
rent of any building land or dwelling house or
public or commercial building to which this
Ordinance applies exczeds rhe standard rent by more
than fifteen per centum and the excess is not
sanctioned bv the Rent Commissioners the amount hy
which the rent exceeds the standard rent as increased
by fifteen per centum shall notwithstandinag any
agreement to the contrary, be irrecoverable from the
tenant and if it is paid by the tenant shall be
recoverable by him from the person to whom it was
paid or his personal reoresentatives and mav, without
prejudice to any other method of recoverv be deducted
from any rent or money due or subsequently hecoming
due from the tenant.

/Provided that.....



Provided that no amount paid before the
commencement of this Ordinance shall bYa recoverable.”
Section 6(1l) says - "On the apolication of the landlord and
subject to cthe provisions of subsection (2) the Fanr Commissioners

may sanction an increase of the rent of -
(a) any new building to which this Ordinance aoplies."

Counsel for the respondent submitted that the Act is inoperative
since Rent Commissioners which need to be appointed under scction 4
of the Act for the purpose of carrying into ~ffect the provisions of
the Act have not been appoin:czd. Since the law is inooerativzs the
parties are free to agree thair rent. Zection 4 of the act does

provide that the Governor-=zncral may for thz purposes of carrvina irte

cffect tne provisions of this Crdinance appoinc three it and oproper
persons, one of whom shall »= a government officer, 2o bes Rent
Commissioners ror the Statc. Rent Commissioners have not haen
appointed since 1959 and therefore there are no Commissioners for the

purpose of carrving into =ffect the provisions of the Ordinance.

As I see 1t, tO Jdzal with this around of anneal does not require
a resolution of the question whather the Act is inoperative. The
trial Judge accepted that it is the policy of the lzagislation to
require landlords to obtain permission from the =e¢rt Tommissioners
for tne raising of the rent above a cartain percan-aars:, He however
pointed ouL that there is no absoluta orohibition acainst revision

of rents and there is no law which prohibits the increass of rantal.

What the learned Judae found was that the reontal wvas a small
percentage of the market value and as such a aross undervalue. The
fact that a certain amount of rant is the standard rent as dafined in
the Act does not alter the fact that that rent is below or is a small
percentage of the market value. There was ample evidenca on which
the learned Judge could find as he did in this case and there should
pe no interference with that finding. Th2 effect of the oprovisions o~F
Lthe Act can very well pbe that a landlord may find that his standard
rent in a particular case 1s pelow the market valus or a landlord

could bz fortunate to find his standard rent in & particular case

above the market wvaluz.

What 1s important to observe is that the findina of the undervalne
was not the end of the mattcr of the rent. The lecarned Judge went on
to state "What in my view was the most unfair ans :nexplicable term in
the lease was the grant of a term of 20 years wirhout any provision
for increase of rent". He found this a most unusual orovision in
lease of this naturec. He recalled that there was an axisting lnasc

/with an....



with an unexpired period of morz than one year containing a right

to renew upon review of the rent. He found one of the obiectivaes

in having the lease concerned drawn up was to have a cuaranteed rent
at a fixed rate which was not only balow thec commercial value in 1°%0
put was going to continue until the turn of the century. Thus he
found the pargain improvident and made on circumstancns givina risa to

suspicion.

The undervalue as found is sustainable on the evidence and was
but one factor in the detcrmination that the bargain was improvident.
The learnea Judge was -ntitlzd to take into account that a sensible
landlord faced with a standard r=nt, well b~low the markat value, would
give himself <oportunity Sor voriodic review and increase of that rant
as permitted by the law anc not tic himself to that undervalue for two

decadcs. The conclusion 7 tha luarned Judae was sminently r=asonabl:=.

Under one ground of anr.al the appellant complained that there

was no evidence on wnich the lcarned Judge could nroperly find:-

a) that the respondent at the time of entering into the

transaction impugned was cither poor or ignorant; or
b) that she was 1n a weaker position than the appellant; or

c) that the respondent was dapendant upon the appellant

financially or otherwise.

Portions of the evidence werc reviewad to show ~hat on those

portions such findings could not b= reached.

In support of his submission that the parties were of =27ual status
Counsel adverted to the <vidence of the respondent that Catherine
Pigott was trained as a nursc in Montr=al, Canada; that besidas the
premises involved in the l.ase, she had interests in four otheor
buildings in the city. That she managed haor own personal affairs,
had accounts i1in her own ranwv: and oncrated them. Nr. “alwyn's
testimony that 1in 1966 har gencral hsalth was good and his first note
as LO an advarse medical condition was in Saptember 1921, She was a
person who aid a lot of charitable work. Yar lawver ¥2ndall testified
that she haa a reputation as being a woman of substantial worth.

She used one of the buildings in which she had an interest for the
purpose of a dry goods business. No backaround of the appellant was
given other than describing her as a trader sellinag shoes. Tt was
Counsel's submission that in fact both parties were traders and it was

absurd to suggest inequality of bargaining position.

.7t must.......



It must first be observed that one conclusion may bhe reached on
the evidence as extracted by Counsel but the evidence as a whole has
to be considered. Over and above that the findings concerned were in

the context of principles to bz aoplied.

Lord Denning M.R. in Lloyds Bank v Bundy (1974) 3 all =.,r, 787 at
763 stated the principle that "the Courts will set aside a contract
when one party thereto was so strong in bargaining power and the other
S0 weak that, as a matter of common fairness, it is not right that the
strong should be allowed to push the weak to the wall”. Ineauality of
bargaining powar 1s a relativc concept as Dillon L.J. vointed out in
Alec Lobb Ltd. v Total 0il G.B. Ltd. (1985) 1 All =.R. 303 at nage 213
and 1t is difficult to delineate what degqres of ineauality between the
parties must exist before the jurisdiction may be invoked. See Woods

J.A, 1n Knupp v Bell et al 57 D.L.R. at page 259,

In addition to the cvidence adverted to by Counsel for the apmellant
the learned Judge had bafore him that at the material time Catherine
Pigott was 71 years of age, was not accustomad to transactions of this
nature, was concerned about gatting a raqular income from the premises,

a matter which weighed heavily on her mind, and saw the apoellant, already
a tenant, as the source of that income. That as hs found the aopellant
took advantage of Pigott's circumstances and moved in a great hurry to
get ghelease executed at the material time. All of these matters were
relevant to the question whether the circumstances cave rise to an
1nequality between Pigott and tha appellant and the obtaining of an

unfair advantage by the appellant.

This Court ruled in %dwards and Anothar v Ruxton 30 W_.I,R. R7 that
the Court would only disturb a Judge's dacision on facts where thers was
no evidence at all or only a scintilla of =avidencs to subport it. Tn
this case thcére was ample <evidence before the learnzd Tudge on which he
could nave resched his conclusion and I cannot say that the conclusion

that there was inequality of bargaining power in the circumstancas was an

unreasonable one.

Under another ground the avnpellant complained that there was no

evidence on which thce learned Judge could properly find:-

a) that Catherine Pigott had no opportunity to discuss the

transaction with her family; or
b) that snhne was not aware of what she was doing; or
c) the appellant intended to avoid having the rent revigwed

by an independent arbiter.

- . /Submissions on......



7.

Submissions on this were made in conjunction with the around that
tne learned Judge was wrong in holding that Catherine Piagott was without
independent legal advice or, if he was right in so holding, that its
absence led to her entering into the transaction. “Yere again Counsel
for the appellant drew this Court's attention to a num>-r nf things as
aisclosed in the evidence that the exmeriencad Attorney Time Xendall did.
He pointed to evidence as follows:
Catherine Pigott gave Mr. Xendall instructions to draw up the lease.
The instructions were written in pencil on a copy of the existinag lease,
He went over the instructions with her, made several comments and demanded
to see all the parties in his Chambers. Shortly afterwards th~ parties
went to his Chambers, i.=. Pigott, the appellant .and har husband. e,
Kendall pointed out that the subsisting. lease still had over a vear to
run and he could not understand the hurry. Pigott's ravly was that she
was due to leave the State shortly and did not know when she would return.
Mr. Kendall also pointed out that the rent was marainallv hiagher than the
rent then being paid and there was no orovision for reviaw. = pointed
out further that the rent was fixcd both for the lzase and thes renewal
period and they were long mneriods. Pjgott's rasovonse was she had aood
tenants, she wanted a gquaranteed lcase, she wanted no onc to come to her

about repairs while she was away, sne had given instructions and that is

Wwnat sie wanted done. Sne wantzd the lease premarad in th2 terms of th-
amended drafec. It may be addad that two davs after =it mzetina, the
parties returnad to Mr. Kendall's Chambers. Pigott =aid she was leaving

the State the following day and so the lsase was prevarad while they

waited. It was executed that said day.

All of these matters the learned Judge analyvred and concluded:
“"that at the time the respondcnt saw Mr. Xendall tha tarms of the lrase
nad already been agreed between herself and the avpellant and that when

she entered into the agreement she had no advisers at all",

Counsel's submission was that the parties had aare=ad unon the frerms
1n principle but there could %c¢ no anforceable aarzemant until th= rerms
were drawn up and signed. When Pigott went to Mr. ¥endall he aave har
clear advice on «ll the relevant points. There was no ne=d or oblimatien
to call in any members of her family for discussion. As life tenant,
Pigott was entitled to take all decisions which would affect the orooertv

auring her lifetime.

Counsel for the respondent urged that the Judae's consideration of
the matter of Pigott, a life tenant, not having an oonortunity to discuss
was because as he stated "the interest of the rzvers: n~rs ouaght also to
nave bcecen considered". Referencz was made to section 17 of the Settled

Estates Act, Cap. 292 two subsections of which orovide:-

/"7 (1Y A tenant......



"37(1) A tenant for life -

(b) may contract to make any lease and in
making any laase may vary the terms with
or without consideration, but so that th=
lease be in conformity with this Act:

(2) Every such contract shall be bindinc on and shall
enure for the benefit of the settlad land and
shall be enforceable against and by svery successor
1n title for the time being of the tenant for life
usnd may be carried into effect bv any such successor:
but so that it may be varied or rescinded by any
such successor in the like case and manner, if any,
1s if 1t had been made by himself."
In Coomber v Coomber (1911) 1 Ch. 722 a2t pages 729 Fleatcher
Moulton L.J. expressed the opinion that "1 solicitor b2st gives adviee
when he takes care that the cliznt understands fully the nature of the

4ct and the consequences of that act", T adopt that view.

While the cvidence placed befor2ehe locrned Judge shows that the
solicitor concerned in this case drew relevant matters to the artention
of Pigott the extent of the refersnca, to my mind, only went as far as
construing or interpreting or stating what the realevant clauses of t+he
proposed lease provided for or omitted. Ths ~videnee as adduced did
not go to show that Picott was made to fully undzrstand the conseauences
of granting a lease in such terms. One clear evamol= is that the
evidence does not show that she fully understood th= =z2ffect such a
lease was likely to have on the person or persons entitled to the
premises at har demise. It would aopear Xandall did not have oooportunity
to go as far as he could have. Certain things having bzen pointed out
to Pigott, she, as Counsel siid, hald the sword of PMamocles over Xendall,

"Prepare the lease,........0r I go clseswhere",

It appears therefore that ehs learned Judge did take the relevant
considerations .and on the avidence laft before him it was reasonable
for him to conclude that the advice such os was given by Kendall did
not satlsfy the criteria as snunciated by ~letcher Moulton L.J, in

Coompber ®*s case (supra). T would not interfzre with this findina,

By the cross-appeal, the respondent auestioned the refusal of the
learned Judge to make an order s to damages and/or mesne nrofits,
(He nelther :djudicated thereonnor made an order for assessment). The
learned Judge said in his judgment it did not seem to him that these
proceedings were appropriate for making an order for damages. The

grounds of appeal are:-

/"(1) The lecarned,....



9.

“(1) The learnad trial Judge erred in Law when he
failed to adjudicate on the guestion of auantum
of damages and/or mesne orofits on the uncon-
troverted evidence of 7“FORGE PIGOPT the lawful
attarney of the plaintiff, as to the value of
existing rent of similar commercial accommoda-

tion 1n the State of Antiqua and Barbuda.

(2) The Judgment of the trial Judge will unnzcessarily
protract the litigation cven though the plaintiff
had led all necessary evidence to astablish her
case and the Court ought to have adiudiecated on
the quantum of damages and/or mesne profits to

bring an and to the litigation.

(3) Alterpatively the lsarmed trial Judge arred in law
when he failed to include in his inudament an order
for assessment of damages and/or masne nrofits bv
either himself, a judage of the Yigh Court or the
Registrar of the Supreme Court on the uncontroverted
evidence of the said GEORGRE PIGOTT which was led at

the trial."

It may first bz observed that the Indorscment on the Writ included
a claim for Damages: the prayer in the Statement of Claim 4ncluded
a claim for Damages and Counsel for the raspondent in his closing
address did ask that therc be an order providing the respondent with
adequate compensation for the apoellant's use and occuvation of the

premises since 5S5th Szptember, 1980,

In answer to a question from the Court, Counsel stated that
damages and/or mesne profits ocught to be awarded on the basis of tha
appellant being a trespasser. The averments in the Statement of
Claim alleging unconscionanle barqaining provided the basis for the
claim rfor Rescission. What was established was as pleaded that
Pigott haa entired into an improvident transactin-. ®igott said Y
have enrered into this contract but arant me equitable relief and
rescind 1it. A person cannot racover damaass from anothar for a loss
whicn he has 1incurred bv his own conduct. There were no averments or
particulars set out in ths Statement of Claim alleaqing loss or
incuring of damages as a rasult of an act or acts of the app~llant,
In the ubsence of fraud a person who entered into an unconscionable
bargain cannot at the same time ask for rescission and dimages. See

Lempricre v Lange (1889) 12 Ch.D. &75.

/T am unable.......



10.

I am unable to see how the appellant can be regarded as a
trespasser. Until the contract was rescinded, the aopellant was
holding the premises with the consent of Catherine Pigott i,e.,
under the agreement. In a case where he was considering whather
to grant mesne profits to a landlord who had determined the lease
with a tenant, it was clearly stated by Warrington L.J. in Flliott v

Boynton (1924) 1 Ch, 236 at page 250:

"Now damages by way of mesne profits are awarded

1in cases where the defendant has wrongfully
withheld poesession of the land from the oplaintiff.
According to the authorities I have cited, until
the determination of the lease by the Writ, his
possession was under the lease and was not wrongful
and for this period therefore no damages could be
awarded as there was no wrong."

The learned Judge was guite right when he held that the

proceedings were not appropriate for making any order for damaqges.

In the circumstances I would dismiss the apveal and the cross-

appeal.
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