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JUDGMENT

BYRON, J.A.:

On 10th February, 1983 the respondent issued an oriqginatina summons
seekihg declaratory Orders that decisions, of the Government of Mominica,
tne Permanent Secretary in the Ministry of Communications, Works and
Tourism and the Public Service Commission retiring him from the Public
Service with effect from lst July, 1982 and as to his entitlements to
emoluments, other financial benefits and pensions, communicated to him
in letters of 26th May, 1982 and 7th July, 1982 are null, void and of no

eftect.

After obtaining leave to enter a conditional anpearance the avoellants
1ssuecl a summons on 9th March, 1988 to set aside the oriainatina summeons
on the ground that the action was barred by section 2(a) of the Public

Authorities Protection Ordinance, Cap. 15.

This preliminary issue came on for hearing. The only evidence
before the learned trial Judge was contained in the affidavits of the

respondent and the letters and documents exhibited therewith.

On 30th November, 1988 judgment was given refusi.. 1 to set aside the

originating summons. This appeal is against that judament,
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The appellant has challenged the rulings of the trial Judae
that (1) when the Public Service Commission purported to remove
the respondent from office after his post had been abolished there

was a breach of natural justice;

(2) the decision of the Public Service Commission to terminate
the appointment of the respondent whose post was aholished was a

a nullity;

(3) that the Public Service Commission was not protected within

section 2(a) of the Public Authorities Protection Ordinance.

The Respondent, Darnell Shillingford, was employed in the Publiec
Service of Dominica. on lst July, 1972 he had been appointed to the

post of Assistant Superintendent in the Ministry of Communications

and Works.

By letter dated 26th May, 1982 the Permanent Secretary of the
Ministry of Communications, Works and Tourism, wrote the respondent

a letter which includzd the following paraaraphs:

"1 have to inform you that Covernment has decided
to abolish the post of Assistant Building Superin-
tendent with effect from lst July, 197" as vart of
the measures taken for the purpose of facilitating
improvements in the organisation of the building
section of the Public Works Nivision of the
Ministry of Communications and Works.

This decision has been referred to the Public
Service Commission for its decision as regards your
retirement from the Public Service."
By letter dated 7th July, 1982 the Permanent Secretary again
wrote the respondant:

"Further to my letter PF. 197 of 26th May, 1992 in
which you ware notified that the post of Assistant
Building Superintendent would be abolished with
cffect from 1lst July, 1982, I have to inform you
that the Public Service Commission has approved of
your retirement from the Public Service with effect
from 1lst July, 1982."

It is significant that this latter did not come from the Public

Service Commission.

The learned trial Judge found that the Public Service Commission
had not made any such approval at the time that letter was written,
and that the allegation that the respondent's .- !irement from the

Public Service, was approved by the Public Service w4

untrue. She further ruled that the Permanent Secretary did not have
any statutory authority to terminate the appointment of the resoon-
dent and that this letter of 7th July, 1982 being based on the false
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statement of fact that the Public Service Commission had so ordered

was null void and of no effect.

No argument was directed against this ruling of the Judqe, and 1
agree that 1f the Public Service Commission had not in fact exercised
1ts constitutional powers to remove the respondent from office the
fals2 statement by the Permanent Sacretary that it had done so could

have no legal effect whatsoaever.

Some four years later by letter dated 27th May, 19R8A the Secretary
of the Public Service Commission wrote the respondant a letter which

included the followiny paraqgraphs:

"Section B85(1) of the Commonwealth of Pominica
Constitucion Order, 1979, provides inter alia,
that the power to aopoint nersons to hold or
ace in offices in the Public Service, and the
power to rcmove such persons shall rest in’&be
Puhlic Service Conrission. Also section of
thePubllc Service Commission Rzaulations, S.R,& N,
No, 31 af 1975, vrovides for thr termination of a
post by the Public “wrvice Commission where that
post has been abolished.

The authoraitv to rotire an officer is therafore
vested in the Public Serviee Commission Regulations,
S.R. & O. No. 31 of 197% and not in the Pensions
Ordinance, Cap. 23> as nurvorted by you.

The records clearly show that in the Public
Service Commission 22nd July, 1937, the Commission
approved termination of your appointmant (in addition
to others), vour post haing abolishad with effect from
lst July, 1932,

Finally, although the post of RBuildinag ¢ontrol
Dt ficer has been established in the “inistry of Communi-
cations and Works, the duties attache? t~ this post are
ai1fferent to those done by you while vou served as
Assistant Building Suverintendent, Ministry of Communie
cations and Works.”

The Judge acted on tnz nasis that thn statement in the letter from
the Secretary of the Pubiic Service Commisszion dated 27¢+h May, 19%6 was
evidence from which 1t could b concluded that the Public Sarvice

Commission decided to remove the respondent from office under mequlation

20 of the Public Service Commission Reaqulation .7, % N, No, 31 of 197%
L[] ’

which reads:

"Where a post, which is one of a number of such

posts, has been abolished hut one or more such nosts
remalin the Permanent Secretary shall mave a rerort
thereon to the Secretary stating his r=commzndations
with reasons thereon as to which substantive holder

of such post shall have his appointment tr~rminated

for consideration and datermination by the Cemmission,”
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The learned trial Judge stated her findings in these terms:

"I therefore conclude ‘that in May and July,
1982 there was only one post of Assistant
Building Superintendent in the Ministry of
Communications and Works.

I am satisfied that Regulation 20 makes
no reference to termination of a single
appointment in a Ministry or Department and
there is no authority so to do......

Consequently, the purported termination
of the plaintiff’'s appointment is unlawful,
void and of no effect."
No argument was directed against the Judge's ruling that this
purported termination was not authorised by the said statutory

provision. In my view the ruling is correct.

The Juage also found that there was a denial of natural
justice. The respondent was given no prior notification of any
enquiry, nor was he given any opportunity vp-.be heard in relation
to his retirement from the Public Service Commission, nor was he
given any information from the Public Service Commission that it
had removed him from office, until the letter of 27th May, 1994
after some 4 years had elapsed. The learned trial Judae ruled that
the denial of natural justice made the decision null, void and of

no effect.

Counsel for the appellant's argument briefly put was that
Professor Wade's distinction between ouster clauses and limitation
clauses was pertinent to the Public Authorities Protection
Ordinance and the Court should consider itself barred from under-
taking any enguiry into the validity of the respondent's
dismissal because more than 6 months had elapsed before the

proceedings were instituted.

In the case of Smith v East Elloe Rural Di-<+rict Council

(1956) L All E.R. 855 the appellant had claimed against the District
Council that it had wrongfully and in bad faith made or confirmed a
compulsory purchase order against him. The respondents had the
writ struck out because paraagraph 16 of the relevant leaislation
specifically prescribed that a compulsorvy purchase order could not
be questioned in any Court proccedings. This was subiject toO

para. 15 which prescribed that any person agqricved may auestion in
the High Court the validity of the order or cartificate issued on
the ground of non compliance with the Act or any raqulation made
thereunder within 6 weeks. The majority of the House of Lords
held chal para. 16 ousted the jurisdiction of the Court to try
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1ssues whereby the validity of the compulsory vurchase order was broucht

1nto question.

In discussing whether the Court should read into the olain words of
the Statute some limitation to provide a remedy where bad faith was alleaed,
Viscount Simmonds at 858 said:

"It is our nlain duty to give the words of an Act their
proper meaning and, for my part, T find it quite
impossible to qualify the words of the paragraph in the
manner suggested...... What is abundantly clear is
that words dre used which are wide enouah to cover any
kind of challenge which any aggrieved person mav think
fit Lo Make.,vueween But, it is said, let thos:? aeneral
words be given their full scope and effect, yat they are
not applicable to an order made in bad faith. But, my
Lords, no one can supposs that an order bears on its
face the evidence of had faith. It cannot be oredicated
of any order that it has been made in bad faith until it
has RQeen tested in legal proceedings, and it is just that
test which para, 15 bars."

References were also made to Lord Radecliffae's speeckh at p, V71, letter
G. where he discussed the cffect of nullity, "At one time the areument
was shaped jn the form of saying that an order mada in bad faith was in law
a nullity gnd that consequently all refcrences ta compulsory purchase order
in para. 15 and para. 16 must be trcated as refer2nces to such order only
as had been made in good faith. ~ut this arqument is, in reality, a play
on the meaning of the word nullity. An order, even if not made in qood
faith, 1s still an act capable of legal consenuences, It bears no brand
of invalidity on its forehead. Iinless the necessary proceedings are d&aken
at law to establish the cause of invalidity and to get it quashad or other-
wilise upset, it will remain as effective for its estensible purpose as the
most impeccable of orders. And that brings us back to the aquestion that
determines this case: i{as Parliament allowed the necessary proceadings to
be taken? I am afraid that I have searched in vain for a princiole of
construction as applied to Acts of Parliament which would enable the apnellant

to succeed”,

In 1969 there was the case of Anisminic Ltd, v Toreiqn fompensation

Commission (1969) 2 A,C,, 147. In rthat casc the House of Lords had to

decide whether section 4(?%) of the Porzian Comoensation Act 1959, that "the
decerminacion,.,.,,.of any aoplication...... .shall not be called in auestion

in any court of law” ousted their jurisdiction in the matter before them.

Lord Pearce at paye 199, had this to say:

"It has bean argued that your Lordships should construe
"determination" as meaning anything which is on its
face a determination of the commission including even
a purnort=d d2atermination which has no jurisdiction.

/1t would,,..



It would seem that on such an arqument th~

court must acceot and could not inquire whether

a purported determinatrion was a forqed or
inaccurate order which did not represent that

which the cummission had really decided. More-
over, it would mean that however far the

commission ranged outside its jurisdiction or

thac which it was required to do, or how~ver far

1t departed from natural justice its detsrmina-
tion could not be "uestioned. A more reasonable
and logical construction is that by "determination”
Parliament meant a real determination, not a
purported determinatiorn. On the assumption,
however, that either meaning is a nossible construc-
tion and that thcorefore the word "determination” is
ambiguous, the lat*er meaning would accord with a
long=established line of cases which adopted that
construction.

Undoubtedlv such a nrovision proteects every
determination which is not a nullity. Rut I do not
think that it is n=cessarv or even rcasonable to
construe the worl "detzrmination” as includina every-
thing which purports tobe . deternination which is in
fact no determination at all. And there are no
degrees of nullicy.

The case which gives most difficulty is Smith v
East ©lloe Rural "istrict Council (195A) A.C. 734,....
almost the whole of the argument was on the auestion
whether a time limit in the Act applied where fraud
was alleged; thers was no citation of the authorities
on the question wheather a clause ousting the durisdic-
tion of the court applied wh2n nullity was in question,
and there was little about this matter in the speeches,
I do not thercfore regard this case as a hinding
authority on this question. The other authorities are
dealt with in the speeches of my noble and learned
friends, and it is unnzcessarv for me to deal with them
1n detail. I have come without hesitation to the
conclusion that in this casc we are not pravanted from
inquiring whather the order of the commission was a
nullity."”

Professor Wade at page 737 explained the distinction between these

twQ cases as follows:

"The question thersfore is whether an order protected

by a time-limite:l ouster clause can be challenged in
proceedings brouqgiht after the evpiry of the time limit
on any of the grounds which would render it ultra vires,
such as bad faith, wrona arounds, or violation of
natural justice, in accordance with the principle of

thz Anisminic case.

Both reason and authority dictate a neagative
answer...... But morz porobably the court would, desoite
the Anisminic case makec a radical distinction between
absolute ouster clauses and time-limited ouster clauses.
The latter might well be regarded not as oustinag the
jurisdiction of the court but merely as confirming the
time within which it can be invoked. In nther words,
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clauses of this type might be regarded as
analogous to Statutes of Limitation, setting
limits of time within which action need be
brought. There is no ijudicial criticism of
Statutes of Limitation as 'ousting the
jurisdiction of the court', though this is
exactly what they do; and the courts formerly
made no difficultizs about enforcing the Public
Authorities Protection Act 1893 (repealed in
1954) which set a time limit of six months, later
extended to a year, on actions against Public
Authorities actinq in cexecution or intended
execution of any Act of Parliament. nn this
basis the East Ello: and Anisminic dncision can
be reconciled.™

Cases were cited in support of this pronosition. Thare were two

cases from Canada:

Re Clements and Toronto 27 D,L.R. (2d) 497 where Laidlaw J.A, at

499 said:

"It is provided in the clearest possible lanquage
that, subject to certain exceptions, "an aoplica-
tion to quash, in whole or in part,......shall not
be vnuortained unlaess made within one yrar after
the passing of the by-law". There is no ambiquity
whatsoever in that languago. The effect of it 4s

perfectly plain. The Court is precluded from
entertaining and is forbidden to entertain an anpli-
cation to quash a bhy-law not madz within

one y-sr aftar the paasing of tha hy-law."

And Re Canadian Pittsburgh Industries and International

Association of Bridge, Structural & Ornamental Ironworkers, T.ocal

Union 725 et al, 77 D.L.R. (3d) 581 where McDonald, .7 said at 581:

"Section 51(2) is a privative clause. 1t has the
effect of precluding judicial review of the RBoard's
decisions.......where the auestion is whether the

Board has acted within its jurisdiction.”

After considering the Anisminic case andothers which followed it

he went on to say at 587:

"Therefore, s.%1(2) of the Alberta TLabhour Act, 1972,
will not prevent judicial review where the around on
which review is sought will, if established, constitute
a lack of jurisdiction in one of the ways Tords Reid
and Pearce spoke of.

However, a time-limit of the kind i:r—nsed hy
$.51(3) has not been interpreted in any case of which I
am aware, as other privative clauses have been. Nor,
in England, was Prof. H.W.R. Wade able to locate any
such case."”

In the case of R v Secretary of State for the Fnvironment ex part-

Ostler (1976) 3 All. E.R. 90, Lord Denning M.R. had this to say in a

case where there was a challengs to a compulsory purchase order, on the
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ground that it was a nullity, made long after the 6 week period of

limitation prescrihed in the relevant legislation had exvired.
At 92:

"We are here.presented with a nice aquestion. Ts
smith v East Slloe Rural District Council a good
authority? or has it heen overruled hy Anisminic
v Foreign Compensation Commission?”

At 95:

"In thess circumstances, I think that Smith v Tast
Ellee Rural Nistrict Council must still be regarded
as qood and binding on this court. It is readily
to be distinguished from the Anisminic case. The
points of Jdifference are these.

First, in the Anisminic case the Foreiqn
Compensation Act 1959 ousted the jurisdiction of the
court altogether...... “Whereas in Smith v Fast
Elloe Rural Nistrict Council the statutory orovision
has given the court jurisdiction to enauire into
complaints so long as the applicant comes within six
weeks, The provision is more in the nature of a
limitation period than of a complete ouster......

Secondly, in the Anisminic case the House was
considering a determination by a truly judicial bodv.,..
Whereas in Smith v “ast Flloe Rural Wistrict Council
the House waes concidering an order which was very much
in the nocare of an administrative decision.....

Thir'i, in the ~“nisminic case the House had to
consider the :ctual detarmination of the tribunal,
whereas in Smith v Tast Rural District the House had
to consider the validity of the process by which the
decision was reached.,”

We were also refarred to an Australian case \.J. Burr Ltd. v

Blenheim Borouvgnh Council (19971 2 N7Lr 1 which high lighted the approach
of the Australian Courts i, oxer~ising their sunervisory jurisdiction

over Administrative authorities.

Per Cooke J. at p.4d:

“"When a decision of ap administrative authority is
affected by some defact or irreqularity and the
consequence has to be determined, the tendency now
increasingly evidesnt in administrative law is to
avoid technical and apparently exact (yet decentively
so) terms such as void, voidable, nullity, ultra vires.
Weight 1s given rather to the seriousness of the error
and all the circumstances of the case. Fxceot perhaps
in comparatively rare cases of flaqgrant invalidity, the
decision in question is racognised as overative unless
set aside. The determination of the Court whether to
set the decision aside or not is acknowledqed to depend
less on clear and absolute rules than on overall
evaluation; the discretionary nature of iudicial
remedies is taken into account."
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These cases reflect important principles. They emnhasirze
that the Court must examine the relevant statute and int=arpret it
in accordance with strict leqal principles of construction. “Then
a statutory provision takes away the ijurisdiction of the Hiagh Court
to enquire 1nto the validity of orders made by inferior tribunals it
is necessary to distinguish (1) whether the order is administrative
or juaicial and (2) whether tha clause oustinag jurisdiction does so
absolutely or merely imposes a limited time within which proceedings
to test the validity of the order can be instituted. where the order
1s administrative and the clause merely limits the time within which
proceedings may be instituted the time limit will be absolutely
enforced. Where the order is judicial and the ouster clause absolute
the court will enquire whathoer it is a4 rcal order or a purported order

and gne which 1s in fact null! and of no ~ffeact.

The Public Authorities "rotection Act was raised in two Caribbhean

cases refevrca to us.

In the Jamaica case of Lloyd v The Jamaica NDafence Board ot al,

Supreme Court Civil Appeal No. 59/7%, detlivered on 19th June, 1991, the

appellant was a Lt. Jolonel in the Jamaica Dafence Force. Ha alleged
that on 27th April, 1977 L was summonsd to a meeting of the Defence
Board and was interrogated and later the same day he received a letter
of even date signed by the Secratary of the Nefence Board calling on

him to retire under Regulation 10 of the Nefence (Nfficers) Regqulations
1962 - which dcals with compulsory rotirement. On 2%th Aoril, 1977

he tendered his resignation. He issued a Writ and alleged that the
Defence Board was not property constituted and acted contrary to natural
justice. The respmondents took the preliminary issue that the Writ and
Statement of Claum should be struck out becauss the Writ was issued on
20th November, 1978 more than one year after the acts complained of and
thereforc they were entitlad to rely on the Public Authorities Protection
Act. The 1ssue with regard to the Tonstitution of the Nefence Roard
was rejacted by the Court on the basis of the facts alleqed or lack of
them. 4111 three members of the Court of Appeal supported the respon-—
dent's proposition with regard to the reriod of limitarion, and rei~cted
the app=1llant's contention that since h2 alleged that there was a breach
of nactural justice the Court should cnquire whether the order made was a
nullicy and, if it was, deprive the respondent of the benefit of

protection under the Public Authorities Protection Act.

In Lloyd's case there was a judicial order and a time limit clause.
In that case the Defence Board conducted a judicial hearing aivina the

appellant prior notice and an opportunity to be heard. The alleaged
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breaches of natural justice occurred during the vroceedinas. An
order was delivered to the appellant by letter on the conclusion of
the hearing. The Court held that the Public Authorities Protection
Ordinance ousted its jurisdiction to enaquire into the alleged breaches

of naetural justice after tne time limit had expired.

There 1s an important diffcrence betwesn the facts of Tloyd's
case and Shillingford's case now under consideration. Tn this case
the Public service Commission never emharked upon any ijudicial hearina,
nor did 1t give the respondent any prior notice nor an opportunity to
ba heard. It did not even give him notice of its order until some
four ycars had elapsed and the tims limit under the Public Authorities

Protection Ordinance had lona expirad.

The Antiaua case of Publie Sarvice Commission -+ Navis & Others

(19834) 32 w.1.2. 112 1s important, it comes from this jurisdiction.

Counsel for the appellant invited the Court to consider that it was
pec lncurlidam because Smith v Fast Flloe was not referred to in th=

judgment and it was wrong in principle.

In that case teachers in Antiqua were charged with criminal
offences. The Public Scrvica Commission Requlations 1957 precluded
the i1nstitution of disciplinary proceedings hefore the conclusion of
any criminal proceedings arising out of the same circumstances. ~n
lst January, 1979, the Public Scrvice Commission sent letters dismissina
the teachers summarily in the public intarest bhefore the conclusion of
criminal proceedings. In addition the statutory orocedure for
dismissal was not followed in that no lettcr was sent advising them of
the charges against them, nor were they given any onvortunity to be
hcard, nor was any enquiry held before the decision was taken to
d1smiss them in the public interest. In Sentember, 1979 the teachers,
the respondents, applicd to the High Court for declarations that the
dismissals were null and void. The appellants, th2 Public Service
Commission contended inter alia that the summonses v~ filed more than
six months from the act of dismissal and that it was entitlad to relv
on section 2(a) of the Public Authorities Protection Act. The Court

of Appeal rejected the contention of the Public Service Commission.

Robotham J.A. as he then was expressed the iudagment of the Court

in these terms at p. 120:

"I do not think that this can be a matter of disnute
and, i1f what was being complained of here was merely
that the commission in retiring these officers had
breachad its own nrocedure and gone wrong within its
jurisdiction, then different considerations would have
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arisen. Their actions
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In thls case the respondent was alleging that he was a member
of the Public Service and that the ourported termination of his

employment was wrongful.

In the case of Ridge v Raldwin (1964) A.C. 40 whan he was con-

sidering the case where a pnerson was dismissed from an office where
tnere must be something against a man to warrant his dismissal Lord

Reld said:

"There U find an unbroken line of authority to the
cffect that an officer cannot lawfully be dismissed
without first telling him what is alleged aqgainst
him and hearing his defznce or explanation.™

In Gerriah Sarran (1959 14 W.I.R, 351 at 1“7 Crane, J.A. aftar

discussing the principles at some length said:
"Therzfore, no onc ought to be left in any doubt that
proceedings relatina to removal from offic- in the

Public Service are by nature judicial......"

In the case of Fndell Thomas v Attorney General for Trinidad &<

Tobago (1982) A.C. 113 the Frivyv Courcil cnnsidared the power of

removal exercised by the Police Service Commission by virtue of the

Constitution of Trinidad and Tobhago. At page 125 Lord Ninlock said:

"To "romove" from office in the Police Force in the
context of saction 29(1) in their Tordshios' view,
embraces every means by which a police officer's
contract of employment (not baing a contract for a
specific period) is terminated against his own free
will, by whatever euphemism the termination may be
described, as for oxample, being required to accept
early retirement.

In their lLordships' view there are overwhelming
reasons whv "remove" in the context of "to remove and
exercise disciplinary control over" police officers
1n section B88(l) and in the corresponding sections
relating to the othear public services must he under-
stood as meaning "rcmove for reasonable cause" of which
the Commission is constituted the sole judge, and not
as emhracing any oower to remove at the Commission's
wish."

In Pominica the Constitution establishes the o rs and duties of
the Public Service Commission. These are intended to aive securitv

in their employment to officecrs in tha Public Service.

"85(1) The powi r to aovpoint persons to hold or to act

in offices in the Public Service (including the power
to confirm appointm~nts), and subjicct to the obrovisions
of section 93 of this Constitution, the power to
exercise disciplinary contrel over mersons holdina

or acting in such offices and the vower to rzmova such
persons from office shall vest in the Public Service
Commission."

/Cnetion. ...
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Section 121(8) of the Constitution snecifically prescribes:

"References in this Constitution to the power to
remove a public officer from his office =shall be
construed as including references to any nower
conferred by any law to raauire or pearmit that
officer to retir: from the Public Service."

In my judgment section A5(1) of the Constitutinn of NDominica
imposes a public duty on the Pnblic Service Commission in exercisina
the power of removal of persons from the Public Service to act
judicirally. This includes "ratirement from the Public Service" or
"termination of appointment” or whatever other "euphamism” was used to

describe the removal from of fica,

The judicial exercise of this power requires that prior notice bhe
given of the hearing and that the person to be remov-< had an opnortunity
to pe heard. 1t also requivos that the removal be carried out under
some lawful authority giving ihe "ublic Service Commission jurisdiction

to take the decision it tak.

On the facts in this cas= it is ~lear that the Public Service
Commission did not conduct anv Jjudicial hearing. The failure *to qive
prior notice and to afford the r=spondant an oonortunity of being heard
dre breaches of natural justice which denies the forum, at which the
decision was taken, of the character of a judicial hearina. ®urther
the section under which the¢ Public Service Commission made its rulina
did not give them any jurisdiction to approve the termination of the
respondent's appointment, so that there was no jurisdiction to make the
order made. The matter was caompounded when it transpires that the
respondent learns of the decision of the Public Service Commission somr
4 years after it is made and long after the time Jimit on which the
Public Service Commission now seceks %0 rely had exnirnd. The comment

made in Public Service Commission v Davis is most aporopriate here.

"In snort (the Public Service Commission) did nothina right". Tt seems

to me that in this case we have to follow the dzacisi»n in Navis (suora).

If one were to apply the plain meaning of this section as Counsel
has urged it would seem that the appellant must b2 abhle to show that the
tespondent's proceedings were for an act don~, or a default, in

pursuance or exccution or intended execution of some act or nublic dutv,

Under the provisions of the Constitution section R5(1) the
respondent could not bhe removed from office cxcept as a result of a
decision taken by the Public Service Commission after undertakinag a
judicial exercise which involved giving the respondent prior notice and
dn opportunity to be heard.

/The facts.....
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The facts which have been found are that the Purmanent
Secretary purported to terminate the respondent's employment by
letter dated 7th July, 19R2 1in which he falsely stated that the Public
Service Commission had approved of his retirement from the Public
Sexrvice. That was not an act done by or a default of the Public
Service Commission nor was it an act done by or a default of the
Permanent Secretary in pursuance of or execution or intended

execution of any act or public duty.

The Public Service Commission "approved the said termination” on
the 22ad July, 1982, but in addition to the fact that (a) there was no
termination to approve and (b) section 20 of the 7.2.D. No. 31 of
1975 did not qgive the Public Service Commission anv iurisdiction to
remove the respondent from office, the Pubhlic Servica Commissior did
not embark upon any judicial exercise, nor did it give the respondent

any prior notice nor an opportunity to b2 heard.

As I see the facets in this case, one cannot point to an Act or
public duty under which the appellant could he said to have acted.
The appellant has therefore failed to show that these proceedings

are protected by the Public Authorities "rotection Ordinance.

I would dismiss the appneal with costs.
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