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JUDGMENT

BYRON, J.A.

This appeal is against a judament of Sinagh J. whereby the
appellant was ordered to deliver up possession of the matrimonial
home to the plaintiff/respondent and to pay mesne profits fo the
sald respondent and the third party/respondent. The Court also

ordered the rectification of Need of Conveyance No. 10(7/R24,

The appellant and the third party/respandent were divorced from
eacn other 1n 1979 and their respective interests in their matrimonial
home were determined by an Order in this Court in anpeal NMo. 5/77 *+o
be 2/3 to the third party and 1/2 to the anpellant. Pursuant to an
orcder made by Renwick J. the home was sold by public auction and
following the said sale the third party conveyed the home tn the
plaintiff/respondent by the Deed Mo. 1067/RA, Tha apnollant thereafter

remained in possession of the said home.

The appellant advanced many arquments in support of the avpeal.
I think that without doing any injustice to the eloquence of Counsel
they can be briefly summarised as follows:

/1. That the....
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1. That the auction sale was invalid because

(a) it took place on a date earlier than that

authorised by the Court Order:

(b) the procedures laid down by Order 31 of the

Rules of the Sunreme Court ware contravenad,

2. That if the sale was legal it was not a bnna fide
purchase for value without notice of the the avnellant's

prior equity in the property derived from
(a) an option conferred by the Cnurt Nrder;

(b) an agreecment for sale made between the aonemllant
and the third narty/respondent prior to the auction

sale.

3. That the plaintiff/respondent was not a comnetent varty
to obtain an ~rder for possession against the apn=sllant

on the basis ~f the Deed »f Conveyance because

(a) the plaintiff/respondent was not a oarty to the
auction salz although wrongly so described in the

Deed;

(b) the appellant, as a 1/3 owner was not mada a partv

the Deed;

(c) any interest conveyed by the third pmarty/resovondent
to the plaintiff/respondent was subiject to the
equities of the appellant and the nurchaser at the

auction sale.

I should mention that the record of appeal ccontained allegations
by the appellant relating to bias on the part of the trial Judae and
the unfairness of the trial. At the hearing of the appeal these
allegations were mentionced only in passing and T do not consider that
what was sald requires any comment. More importantly the apoellant
has not challenged the material findings of fact mada by the trial
Judge but has relied on arguments challenging the legal princinles
which were applied to them. In the circumstances it seems to m=2 that

these allegatiouns ought to be disregarded.

The factual background commenced on Sth Auqust, 1953 when the
third party/respondent and the appellant married each other. The
marriage produced seven (7) children. on 27th June, 1947 by an

Indenture Cunveyance No. 1227/1967 mlaine Nanton conveyed the

matrimonial home to the third party. In 1979 the parties ware divore-~d,

/Their oroprietary.....



Their proprietary rights in the matrimonial home were settled
by an Order of the Court of appeal in Civil Appeal Mo. =/1977 which
granted the third party/respondent 2/3 interest and the apoellant 1/3
interest tougether with the riqght «f cccupation rent free by the
appellant until the last child attained the age nf 19 years »r left

school, and ordered that therecafter the pronmerty was to he snld.

Oon 29th January, 1982 Renwick 7, on the apnlicationaf the third

party/respondent ordered:

(¢) That the propertv be put up for sale by public
auction with a valuation of $119,969.60:being the

reserve price.

(b) That the Third "arty be given the conduct of the

sale.
{(c) That the parties must aqgree on a suitable auctioneer.

(d) That both parties be aiven the option to ourchase

the property.

The trial Judge found as a fact that around 4th anril, 1982, the
appellant and the third party orally aareed that the anrellant would
purchase the third party/respondent's 2/3 interest in the matrimonial
home, with the valuation of the property at $190,000.00, and that it was
a term of their agreement that she was to pay the purchase nrice by the
end of April, 1982 but that she was unable to raise the monev bv the
deadline of 30th april, 1982. He went on to state:

"The Third Party then, in my view, Auite nronerly
rescinded the contract as a result of her failure
to perform and went ahead with the Nrder of the
Court to sell."”

The trial Judge also came to the conclusion that in any event the
oral contract was not legally binding on, or enforceable against the
Third Party/Respondent by action because he did not siqn any memorandum
1n writing evidencing the agreement. The evidence adduced on that
1ssue consisted of a letter written by the appellant settina out some but
not all of the terms of the agreement and a promnt reply by rhe Third
Party/Respondent pointing out to her that all of the terms of the aqreement
especially the one as to the time for payment were laft out of the letter.
The Judge concluded:

"I would therefore agree with the submission of
Mr. Jack that the oral agreement of 4th April,
1982 between the defendant and the Third Party
was not legally binding upon the Third Party
nor was it <nforceable aagainst the Third Party
by action as there was no or not sufficient
evidence in writing of the said aarcement to

satisfy the Statute of Frauds."
/The trialt.....



The trial Judge went on to find that the Third Party

"contacted Alex ‘‘illocks to do the auction and
having got the consent or agreement from the
defendant over the telephone for Rillocks to
be the auctioneer, after advertisement, the
auction took place and the property was sold.”

This sale took place on 25th June, 1932, The apnnellant onposed
the sale 1n various ways. She published a notice in the nress. She
1ssued proceedings in High Court Suit 174/1992 against the Third Partv
seeking inter alia an i1njunction to restrain the auction sale from
taking place. These proceedings, however, did not r~ome on for hearing
before the scle took place. On 18th March, 1985 "“-.rrrand J. dismissed
Suit 174/1982 and on 1llth December, 1985 the Court of Appeal dismissed

the appellant's appeal for want of prosecution.

The trial Judge also found that Counsel for the aonellant and her
family were at the auction sale with placards and sticks to interruot

and possibly stop the sale.

The Judge found that no directions were sought or obtained from
the Court, and that the sale¢ proceeded. There was ceonsiderable
controversy at the trial about the appellant's contention that she
was the highest bidder with a bid of $238,000.00 but the trial Judae
found as a fact that tne final bid of $237,000.00 came from Marcus
DeFreitas and the property was sold to him, Marcus NeFreitas then
and there wrote out a cheque for 10% of the purchase orice and handed
it to the Third Party. The Third Party and Marcus De¥Freitas then
arranged for the payment of the balance of the purchase nrice when
vacant possession could be delivered and the Third Party told the

appellant to leave the premises. She remained in possession.

On 30th June, 1982 she filed Suit 232/19R2 against the Third Party
to enforce the agreement made between them before the auction sale.
This sult was never set down for trial by the appellant and it hecame

abandoned under the Rules of the Supreme Court.

On 9th March, 1984 the Third Party obtained a judament agains the
appellant in Suit No. 346/83 for mesne profits in the sum of <15,600
for the appellant's use and occupation of the former matrimonial home
for the months July 1982 to February 1984 but no order was made for the

appellant to surrender hor possession of the premises.

On 8th December, 1984 the Certificate of Incorvoration of the
Plaintiff/Respondent Companv was signed by the Reaistrar of Companies,
and the trial Judge found that ths Company was thereby leaally

establisheaq. Counsel for the appellant araued that tha Companv was

/not. nronnriv. ...,



not properly constituted and the Certificate of Incorporation

should not have been issued. This arqument was based on the findina
of fact made by the trial Judge that when the Memorandum and Articles
of Associlation were signed on lst July, 1983 there were seven persons
who signed in the column for subscribers but in the column for how
many shares were taken, six of them entered "one" while in relation to
the seventh there was no entry. It was contended by the appellant
that the Company was in breach of section 4 of the Companies Act,
Cap. 212 which requires seven subscribers. Howaver section S(58) (1)
stipulates that "no subscriber shall take less than one share", and T
agree with the trial Judge's conclusion that the blank svace opnosite
the name of the seventh subscriber does not mean that he was not a
subscriber or that he had taken less than one share. In my view the
Registrar of Companies was entitled to sian the Certificate of Tncor-

poration, and the Company is a legal entity.

In March, 1985 the balance of the purchase price was paid to the
Thixrd Party. On 21st March, 1986 by Indenture of Conveyance Mo.1067/75
the Third Party conveyed the said matrimonial home to the plaintiff/
Respondent Company at the reauest of Marcus NDeFreitas. The trial Judae
found that this Deed contained the erroneous recital that the Plaintiff/
Respondent Company was the purchaser by virtue of beina the highest
bidder at the Publdie Auction in 1992. The order for rectification was
made to compel the correction of this recital by bringina it into

conformity with the facts found in his judgment.

In support of the contention that the auction sale was invalid,
Counsel argued that it took place before the last child of the family
was 19 years old and was therefore contrary to the Nrder of the Court
of Appeal in 5/1977. This arqument however could nct qget off the
ground becausas the entire dealings between the parties since January
1982 were conducted on the basis that the Order of Renwick .7, on ?9th
January, 1982 was in conformity with the Order in Anpeal 5/1977, The
pleadings never raised that issue and when the apmpellant herself had
been yiving evidence the record revealed that she said on oath:

"The property was not to be sold until the last
child became of age. Anthony was the last child.
He became of age in 1981."

Counsel urged and it was conceded that there were breaches of
Order 31 rule 2(2) (a) which provides:

"(2) The party entitled to prosecute the order must -
(a) leave a copy of the order at the ijudge's
chambers with a certificate that it is a

true copy of the order, and

/(b) subiect.....



(b) subject to paragraph (3), take out a
summons to procced with the order."
I must agree with the trial Judge that the reauirement to leave
a copy of the Order with a Certificate at the Judge's Chambers is
regulatory and the omission of the Third Party to do so could not

1nvalidate the sale.

Counsel also submitted that it was the duty of the ™ird Partv to
obtain further directions from the Court as to the conduct of the sale.
He referred to Order 31 rule 2(3) and (4) which read:

"2(3) Where an order for sale contains directions
with reagard to cffecting the sale, the party
entitled to prosecute the order shall not take
out a summons under paragraph (2) unless and

until he reauires the further directions of the
Court.

(4) On the hearing of the summons the Court may give
such directions as it thinks fit for the purpose
of effecting the sale, including, without prediudice
to the generality of the foreqoing words, uirections - "
However Order 31 rule 2(3) makes it quite clear that it was
unnecessary to obtain any further directions from the Court unless such
directions were required because Renwick J's order of 29th January, 1982
contained directions with regard to effecting the sale which were not
clear or sufficient. In my view it was open to anyone tmaving conduct of

the sale to consider that those directions were both adeaquate and clear,

Counsel also submitted that the failure of the auctioneer, or the
Third Party's solicitor to send a certificate of the result of the auction
to the Court meant that the highest bidder never became the purchaser.

He referred to Order 31 rule 3(1) and (2) which provides -

"3(1) If, either, the court has directed paymant of
the purchase money into Court, or, the Court
so directs, the result of a sale by order of
the Court must be certified -

(a) in the case of a sale by public auction, by
the auctioneaor who conducted the sale, and

(b) in anv other case, by the solicitor of the
party or person having the conduct of the sale;

and the Court may require the certificate to be
verified by the affidavit of the auction=ser or
solicitor, as the cas2 may be.

(2) The solicitor of the party or person havina the
conduct of the sale must leave a copy of the
certificate and affidavit (if any) at the .Judage's
Chambers and, not later than two days after doina
so, file the certificate and any afficavit in the
Registry."

/Although......



Although Counsel urged this point very strenously and referred
to legal writimngs, this argument had to be rciected because neither
the Order of Renwick J. nor any other Order of the Court direacted

payment of the purchase money into Court or that the result of the sale

be certified.

Counsel submitted that the option to purchase referred to in the
Order of Renwick J. and the agreement for sale created an interest in

the macrimonial home in favour of the apoellant.

The Order 1s not open to the construction arqued. The Judge was
making an order for the sal« of ths nroperty by public auction with
directions for the conduct of the sale. Paragraph "d" which reads:

"That both parties be given the oprion to purchase the nroperty" could
only mean that :1thar of them had the privileae to purchase the oroperty.
That Order did not vest any interest in either of them. The facts
which the trial Judge found indicated that-the appellant attempted to
exercise that privilege by entcring into an oral agreement with the
Third Party before the auction sale and by bidding at the auction sale.
That paragraph could no more have vested an interast in the aooellant

than i1n the Third Party.

The appellant would have had an equitable interest in the
matrimonial home as purchaser if she had a contract to purchase it.
The Judge's finding that the Third Party rescinded the contract because
the appellant did not pay the purchase price within the aareed time, and
that there was no written memorandum of the agrerment signed by the
Third Party were not challenged in this apoeal. In my view the leaal
principles were properly applied to the facts that he found and he was
justified in finding that at the time the auction took nlace the
appellant did not have any equity or other interest in the land derived

from an option or agreament to purchase the matrimonial home.

Counsel submitted that the NDeed of Conveyance shauld not have heer
rectified when it wrongly recited that the plaintiff/respondent was the
purchaser and nighest bidder at the auction sale as the sale had not

been to the plaintiff/respondent at all.

The facts which the trial Judge found were that Marcus NeFreitas
was the purchaser at the auction sale in 1982, and that the recital in
the Deed of Conveéyance was erroneous in that it falsely allasged that the
plaintiff/respondent was the purchaser being the highest bidder at the

said sale.

/As a matter.....



As a matter of law Marcus NeFreitas was entitled to direct the
issue of the conveyance to his nominee and it is not a relevant
consideration what was his exact relationship with his nominee or the
date of his nominee's incorporation unless the vendor would have heen
Lhereby prejudiced,which was not the case. See 4th Fdition of

Halsbury's Laws, Vol. 42, paras. 289 and 290:

Para. 289 -

"As a rule the conveyance is made to the purchaser,
but, provided the vendor is not prejudiced, the
purchaser can direct it to be made to a nominee,
for such estate and interest, not exceedina the
interest purchased, as he pleases."

And 290 -

"Where the purchaser has disposed of the land before
the completion of the contract, it is usual, for the
ourpose of saving the expense of the second conveyance
and double stamo duty, to make the assurance direct to
the second pourchaser."
My view therefose.d8 that the date on which the respondwat was in-
corporated, and the fact that Marcus DeFreitas was the purchaser at
the auction sale could not affect the efficacy of the NDeed of Convev-

ance to pass title to the respondent if the conveyance was effected,

as 1t was, on the requast of Marcus DeFreitas.

Counsel's submission that the participation of the annellant as

a conveying party was essential was equally ill-founded.

The Third Parcty held the legal title to the matri~onial home by
virtue of Deed 1227/1967 by which the property was conveved to him hy
Elaine Nanton. The Court Order in Appeal 5/1977 ordered that the
appellant become the beneficial owner of 1/} interest in the said -
property. Her 1nterest derived from that Court Order was an equitahle
one and failure to make her a party to the conveyance would not thereby
invalidate its effect. See 4th FEdition of Halsbury's Laws of Tnaltand,
Vol. 42, para. 280:

"The conveying parties on the salec of land for an
estate in fee simnle are determined by the nrinciole
that equitable interests are as far as vossible keot
off the title, and title is made to a purchaser by a
conveyance of the legal estate."

And para. 285 -

"Where a salc takes nlace by order of the Court the
persons to convey are, as a rule, the pearsons having
the legal estate. The concurrence of persons havina
equitable interests only, who are partizs to the action
or have been served with notice of the iudament or
order, 1s unnecessary."

/Tn my, ...,
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In my judgment therefore the Third Party was competent to
execute the Deed 1967/1986 in favour of the plaintiff/resnondent

without joining the appellant as a party to that heed.

The purpose of recitals in a Deed is explained in Ath Fdition
of Halsbury's Laws of Fngland, Vol. 42, mara. 295:

"After stating the parties, the conveyance usually
continues with recitals, which are intendcd either

to explain the operation of the deed or to make
cvidence of matters of fact. finder th former

hz2ad recitals dare introduced to show thn interests

of the various parties, and the purpose and effect

of their concurrencre. 1In consequence however of

the conveyance not disclosing, as a dgeneral rule,

equitable interests, racitals are not so much
required as formerly."

The effect of recitals is described in para. 294A:

"A person is bound by the recitals in a deed to which

he is a party, wheneaver they refer to specific facts

and are certain, precise and unambhiquous. Ry Statute,

recitals contained in instruments more than twenty

years old are nrima facie evidence of the facts recited,

and a purchaser must in aeneral assume the correctness

of recitals contained in abstracted documents and

relating documents prior to the commencement of file."

The errors in the recitals do not have any effect in the title

which the Deed conveys. There the effect is simply to cause time
to give the erroneous statement, that it was the olaintiff/respondent

who bid at the auction sale, a false cloak of veracity. I cannot

fault the Judge for preventing this.

In 4th £dition of Halsbury's TLaws of ©naland, "nl. 32, nara. 50
rectification is described as "an 2aaquitahle remedy bv which the Court
w11l modify the terms of a written instrument so as to aive cffact to

the real intention of ths parties to it."

The trial Judge would not have the power to declare the sale
invdalid or the Deed 1057/19%4 incompetent to pass the vendor's title

because of the errors he found in the recitals.

The parties to the Dead have not appealad against or challenged the
Order for rectification and the Court having refused to declare the
sale 1invalid the appellant is not a varty having any interest in the
form of the Deed. In the circumstances I can see no iustification

1n interfering with the Judgs's Order for rectification of the Dead.

Counsel submitted that the orders for mesne profits should not

commence from a date carli=r than the date on which the Writ was issued.

s raferred... ...
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He referred to Elliott v Boynton (1924) 1 Ch, 236 and Thomas v Buxton
{1869) 8 Eq. 120.

The headnote Thomas v Buxton (1869) 8 Fg. 120 reads:

"A purchaser of real estate upon a sale by the

Court was kept out of possession for a year throuqh
the opposition of the Plaintiff in the cause, who
was himself in occupation of the estate, and was
ultimately let into possession by virtue of a writ
of assistance issued by the Court:-

Held, that the purchaser was entitled to have
paid tohim out of the purchase-money in Court sums in
respect of the following items: (1) The costs of
obtaining the orders under which he succeeded in
getting possession: (2} An occupmation rent for the
time during which he was kept out of nossession:

(3) Compensation “‘or detarioration of the property
during the same neriod (4) Arrears of tithes which
he had bzen compelled to pay."”

In Elliott v Boynton (1924) 1 Ch. 236, Warrington T,.J. said at 25N:

"How damages by way oﬁbesne profits are awarded in

cdases where the defendant has wrongfully withheld
possession of the land from the Plaintiff. Accordina

to the authorities I have cit=d, until the determination
of the lease by the writ his possession wae under the
lease and was not wronaful, and for this p=<riod therefore
no damanes could be recoveraed, as there was no wrong."

I do not think-.that thase cases supported Counsal's submission.

In my view the principle was adequately stated at 4th Rdition Halsbhury's

Laws, Vol. 27, para. 255 as follows:-

"The landlord may recover in an action for mesne profits
the damages which he has suffered through heina out of
possession of the land or, if he can prove no actual
damages caused to him by the defendant's trespass, the
landlord may raecover as masne profits the amount of the
open market value of the ppemises for the pneriod of the
defendant's wrongful occupation. In most cases the
rent paid under any expired tenancy will be strong
evidence as to the open market value. Mesne profits,
being a type of damaqes for trespass, can only be re-
covered in respect of the defendant's continued occuna-
tion after the expitdtgg his leaal right to occupy the
premises."

As I understand the principle the liability to nay mesne orofits

arises from the time that the person in occupation of the premises

becomes a trespasser.

As between the Third Party/Respondent and the apn=z]lant the Court
Order declaring that the appellant was 1/3 and the “hiri Party/Respond~n*
2/3 owner of the property crecated a tenancy in common with orovision

for its severance by sale. There could be no liability in tresmass

/betw=2en.....
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between tenants in common. It would therefore he inapprooriate

for any award tépe made against the appellant in favour of the Third
Party for mesne profits as he could not maintain an action for
trespass against her. On that basis I would hold that the order
for mesne profits made in favour of the Third Party/Respondent must

be set aside.

The plaintiff/respondent did not claim to be entitled to mesne
profits before he completed the purchase by payment of the balance
of the price and with good reason. See Ath Fdition Halsbury's Laws,
Vol, 42, para. 193 which states:

U hCft A5
"The vendor's right to receive the Kw&eﬁﬁb money is
secured, first, by a lien upon the prooerty, and
secondly, by his riqght, in the absence of express
stipulation as to the time for delivering nossession,
to retain nossession until the purchase money is paid.”

On 6th June, 1986 the plaintiff/resoondent agave the apoellant
notice to quit and deliver uo the pramises in 6 weeks with effect
from 31st July, 1986. It was opan to the reospondent to bring an
action for posscssion at the expiration of the notice: and the
appellant’'s liability tor mesne profits will date from lst Auqust,
1986.

The trial Judge bascd his orders for mesne profits on an
estimated rental value of the premises which would be the aporopriate

method of computation under normal circumstances.

It was admitted that thc appellant has not yet received her
share of the purchase price. Tt must be to har commercial dis-
advantage to receive now, the 1982 value of her interest in the
property. The trial Judge found that it was har stubbornness that
caused thiat d:lay. But it was the Third Party/Respondent who had
conduct of the sale, and the duty that want with it of concluding
the sale and distributing its proceeds within a reasonable time,
Bven the plaintiff/respondent has boen quilty of girecat delay because
the balance of the purchasec price was paid nearly four v=ars after
the deposit and these proceedings for possession of the proparty

were not issued untlil nearly seven vears had elapsed from the date of

the Public Auction.

In the circumstances therefore the damaqes for thz annellant's
trespass should not be based on the commercial value of her

occupation of the property.

I would vary the order for the mesne profits payable to the

plaintiff/respondent for whe period lst Auqust, 1984 to the date of

/the 25th, ....-
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the 25th May, 1991 to the sum of $21,000.00, and thereafter at

the rate of $2,400 per month until delivery of possession.

I would thercfore make the followinag Order:

(1)

(2)

(3)

(4)

(5)

(6)

(7

The appellant do deliver up to the onlaintiff/respondent
possession of the property held by Need 1087 of 19%A on

or before 25th May, 1991,

Vary the Order for mesnz orofits payable to the plainitff/
respondent to $24,000.00 until the 25th May, 1991 and
$2,400.00 per month thereafter until possession is actually

delivered.

Contirm the Order for rectification of the PDeed No, 1047
of 1986.

Allow the appeal with razgard to tha mesne profits ordered
to be paid to th: Respondent/Third Party, and declare that
the appellant is not liable to pay the Third Party any mesne

profits.

Order that the appellant pay the costs of the Plaintiff/

Respondent in this Court and in the Court bhelow.

Order that there be no order for costs between the Third

Party and the aponellant in this Court or in the Court helow.

The trial Judge had also ordered that the Third Party nay
the 1/3 share of the appellant in the purchase vrice into
Court after deduction of the expenses he found proved.

He found that 1/3 share after expenses was $52,375. Tha
trial Judge also ordered that the Third Partv/Resoondent
deduct the judgment debt of $15,600 for mesne profits from
the sum, In my view he should not have ordered that as an
expense of the sale and that part of the Judae's order is
set aside as not being an allowable deduction. I would
therefore vary his order and direct that the Third Party
pay the sum of $62,375 into Court together with interest
accrued thereon as a result of its having heen deposited
with a Commercisl Bank, and that the Registrar pay from
this sum the judgment debt of $24,000.00 plus $2,400,00

per month from 25th May, 1991 until opossession is delivered
(1f applicable) and taxed costs to the plaintiff/respondent

and the balance if any to the appellant.

SCMD ...
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