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JUDGMENT

ROBOTHAM, C.J.

This is an application for leave to aopeal to Her Majesty in Council
against a decision of this Court of Appeal given on 28th Mav, 1900, The
matter in dispute relates to land the prescribed valne of which is in
excess of $1500 within the meaning of section 108(1) ‘a} of the St Lucia

Constitution Order 1978,

The application for leave to anpcal was filed in the Registry on the
15th June, 1990 but the appellant did not sarve the ragpondent with notiace
of the intended application until tha 26th Juns, 1990, The Registrv was

in no way involved in the service of this document.

Rule 4 of the West Indiss Associated States - now Eastern Caribhean

Supreme Court - (Appeals to Privy Council) Ordar 1967 reads as follows:-

"Applications to the Court for lsave to apoeal shall he f
made by motion or petition within twentv-one davs of

the date of the dacision to he aovpealed from, and the

appellant shall give all other varties concerned notice

of his intended application.

It will be seen tharefore that whilst the notice of anpeal was filed .

within the required 21 days, the service of notice of the intended annli-

cation was not served on the respondent until the 26th Junes, 1920, which

was well outside the 21 days.

N /Tt was.....



It was submitted by Counszl for the appallant that section 4 calls
for two things to be done in relation to the apmneal. Pirstly the
appellant must fila tha notice within 21 davs of the date of the dacision
appealed and secondly, serve the other parties concerned with notice of
the intended application. The use of the word "and™ must h: submitted,
be construad as being disjunctive, and whilst the notice mist he Filed
within 21 days, there is no time limit for serving the notice of the

appeal on the respondent.

The Court drew the attention of Counsel to the zase of Robertson vs
Isaacs (1982) 30 W.I.R. 114. 1t was conceded in that casa that the notica
of appeal was filed within the 21 days and tha arqument canter=d around
the guestion as to whethar tha form of notice of apneal =s filed was
sufficient compliance. The Court in holding that it was, Jdismissed the

preliminary objection, and granted the leave to anpaAal.

Counsel for the appellant submitted that the preliminary nhijactink
in that case did not deal with tha time for service of the nntice; huh

with the form of the notice and was therefore distinquishable.

It was pointed out to him however that it was there concaded that
the appeal was brought within 21 days. Tt is crystal clear that if the
se¥yi{eme of the nntice was an act which could have heen done at any time
after the 21 days had passad, it would have haan a simnle matter to serve

afresh, what was considered to be a nrover notice.

In any event the judgment of Peterkin C.J. at pase 116 letter (e}
makes it quite clear what tha preliminary objection w2= dealing with and

I quote:~

"At the outset Counsel for the plaintiff tonk a
preliminary. obiectinn to the procadure adoptad

by the defendant in relation to Rule 4, He

argued that he should have been served with a

copy of the notice of motion itself within 21 days...."

The notice which was servad reads as follows:-

"Take notice that the abnve-namad Grafion Tsarcs
intends to apply tn the Court of Appeal for loave

to appeal against thz judgment of tho Court »~f Anoeal
dated 20th July, 1981 in the above~mentioned case,

Nated 5th Auqust, 1981.,°7

The Court in dismissing the preliminary obisction held that the
notice served was a formal notice, and a clear and nropey indicatinmn 0

the other side within the 21 days of the ammellant's intandad amnlieation,

ST am of,,. ...



3.

I am of the view that the use of the word AND in Rule 4 is contunctive

and not disjunctive as submitted by Counsel, and that bhoth th~ nntice nF

appeal, and the service on the respondent must be done within 21 davs.

Counsel did not apply for an extension of time in which tn affect
the service, but in any event it would appear that the decision of the
Privy Council in Roulstone v Panton {(1979) 33 W.I.R. 238 would have nre=

cluded the grant of any such extension.

In that case the Privy Council drew a distinction batween the crn-~
dition in Rule 5(a) of the Order requiring the security for the due
presentation of the appeal to be given within a period "not axceeding
90 days"’and the provision in Rule 5(b) which allows for the nrocurina
and preparation and despatch of the record to England within a period

determinable by the Court.

Lord Russell of Killowen said at page 239, letter (e):-

"In their Lordshins' opinion there is a crucial
distinction betwaen the two types of condition.
In one case there is a maximum period of 90 days
laid down by the Order in Council, and clearly
the Court has no jurisdiction t» alter the Order
in Council by extending that PErinf.iveeeenesa"

The period laid down by the Order in the instant casas, for the

service of the notice of appeal is within 21 days and this was nnt Aone,

In the circumstances the provisions of Rula 4 of the Order in
Council not having been complied with, I wnuld refuse the apnlication,

with no order as to costs,

— L.L. ROBOTHAM,
Chief Justice

G.C.R. MOE,
Justice »f Anenal

C.M,D, BYRON,
Justice of Aomeal [Acting)



