ANTIGUA AND BARBUDA

IN THE COURT OF APPEAL

CIVIL APPEAL NO. 7 of 1989

BETWEEN:
THE ANTIGUA HOTELS & TOURIST
ASSOCIATION - Appellants
and
SUNDRY WORKERS -  Resgpondents
Before: The Honourable Mr. Justice Bishop - Chief Justice (h~=ine

The Honourable Mr. Justice Moe
The Honourable Miss Justice Joseph (Acting)

Appearances: T, Kendall, 0.C.amd h. Henry for the Apvellants
J. Simon for the Respondents

1990 Feb, 26, 27,
June 11,

JUDGMENT

MOE, J,A.

This is an appeal by the Antigua Hetels and Tourist
Association from a decision of the Industrial Court given
on the 18th May, 1989 that the respondents were unfairly
dismissed by their employers, all hotels and members of the

Appellant Association.

BACKGROUND :

At the material time the respondents were emplovees of
varicus hotels represented by the appellants at negotiations
with the Antigua Workers Union representing the resvondents
with respect to a Collective Agreement between the resgpective
hotels and the emplovees, The aegotiations broke down and
the dispute was referred to the Minister of Labour for further
conciliation. At & meeting the Minister put forward certain
compromise proposals on outstanding issues for consideratirn
by both parties who were to inform the Minister at a meotina
convened for the 23rd December 1983 of their respective

positions on his compromise proposals. At the meetina, tho
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Antigua Workers Union accepted the proposals. The avpellants
did not. The Minister announced a deadlock. Pefore he left
the meeting, the General Secretary of the Antigua Workers 'nion
handed to a representative of the appellants a letter already
prepared and signed which stated in effect that unless the

dispute was resolved, strike action will be taken.

At 11.4% a.m., on the 23rd December, 1983 the matter was

referred to the Industrial Court. The Antigua Workers Union was
notified in writing that the dispute was so referred, This was
before mid-day. The emplovees went on strike as threatened as

from mid-day on 23rd December 1983,

On the said 23rd December 1983 the appellants issued a nresgs
release in which they indicated the reference to the Industrial
Court, the illegality of the strike and the right to summarilv
dismiss emplovees who continued to participate in the illegal
strike. On December 24th 1983 the appellants issued a second
press release advising that effective 7.00 a.m. on 25th December,
the employers would take appropriate action against emmlovees who
continued participation in the strike. On the same day the
appellants posted on their various bulletin boards notices that
the emplovers would continue employment of emplovees who returned
to work by B.0O a.m. on 25th December, whereas those who continusd
strike action thereafter would be considered as having abandoned

thelr employment.

On the said 24th December the Minister of Labour announcad
on radio that the strike was illegal and advised the respondents
to go back to work., A similar announcement was made by the

Attorney General on the same day.

On the 25th December a bharrister-at-law on radio agave the
opinion that the strike was illegal and uvrged the respondents to
go back to work. The Antigua Workers Union met with the resvon-
dents on the afternoon of the 25th December and advised them to

go back to work as from the 26th.

When the employees turned up for work on the 26th Necember,
their emplovers refused to take them back and gave as the reason
that they had abandoned their jobs. The employvers took thsa
position that they would takle back thoss emplovees only if thow

signed rehiring forms.
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The respondents filed S+it No., 109 of 1983 in the High
Court which found that the employvees had not abandoned their
jobs and held that the emplovers could not treat the employment
as terminated fory that reason. It also found that the matter
had been referred to the Industrial Court, that there had been
notice of the reference and that the strike was illegal.
Inmediately after that judgment,on the 3lst January 1984 the
employers dismissed the employvees for taking part in an illeaal
strike. The Hdudgment of the High Court was upheld by the Court

of Appeal.

The Industrial Court in its written decision referred to the
judgment of the High Court in Suit No. 109 of 1383 in which it
was ruled that the vespondents had taken part in an illeaal
strike but had not abandoned their employment. The tribunal
reasoned that the respondents having not abandoned their emoloy-
ment both the respondents and their emplovers were still bound
by the Collective Agreement ewisting between them, Tt took
the view that the emplovers had the right to impose any of the
penalties under the Collective Agreement,. It referred to the
Appendix to the Collective Agreement where it was provided that
"if any worker committed the offence of ‘Failure to report for
work for a complete day without reasonable explanation' on the
first cccasion he or she would be liable to receive a reprimand,
on the second occasion, he or she would receive a warning, on the
third occasion he or she would receive a suspension and on the
fourth occasion, a dismissal™. The tribunal found the resvon-~
dents were absent for one day from their employment and this was
the first occasion of absgence without reasonable explanatien by
the respondents, The tribunal did not find that the respondents
were on strike for a period which would warrant dismissal under
the Collective Agreement. In the circumstances they declared
that the dismissal of the emplovees was unfair and awarded them

compensgsation as follows:~

"{(a} Those emplovees who worked less than
nine (%) years shall be paid five (5)

weeks' pay for sach vear of service,

(b} Those enployees who worked for nine (%)
vyears and over shall be paid six (6}

weeks' pay for each yvear of serviee,

{c) Amounts paid for compensation shall be
caléuvulated on the last basic wage reeeived,

A{d) This,...
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i {d} This conpensation must he paid to the

e

o

employees not later than the 27th day
of July, 1989,

B ——

The grounds of the appeal are:

{1} The Industrial Court erred in law in that thev failed
to appreciate or to address their minds prowverly or at all
to the legal effect of an illegal strike on a contract of

employment.

{2} The Industrial Court erred in law in that they failed
to appreciate or to address their minds properly or at all
to the legal remedy available to an emplover at law in the
event of an illegal strike and that such remedy was in no
way affected by the Antigua Labour Cade, 197% or by the

Collective Agreement.

(3) The Incustrial Court erred in law in that they failed
to appreciate the Criminal sanctionsg provided for by the
Antigua Labour Code, 1975 did not displace the leagal remedvy
available to an employer in the svent of a strike in
pursuance of a dispute which had been referred to the

Industrial Court.

{4) The Industrial Court erred in law in that the award of
compensation was arbitrarv sad ionored evidence before the
Court of the varying circumstances of the emplovees
immediately after being dismissed. The award of damages
is excessive in the extreme and cannot be sunported by
reference to the evidence bhefore the Court and to any

precedent.

Grounds 1,2 and 3 of the appeal were argued together.
Counsel for the appellant originally sought to show that the
provisions of the Antigua Labour Code have 1o relavance to the
instant case. It was submitted that the Law relatinag to unfair
dismissal as set out in the Antigua Labour Code is founded on
the premiss that there was a subsisting contract of employment
at the time of dismissal and that the emplover had committed a
breach of that contract by unfairly dismissing the emplovees,

That in this case the relevant contracts had terminated hefore

the dismissals on 3lst January 1984, This seemed to be a
peculiar stance to adopt. Before the Industrial Court the

Japrellants.....



5.
appellants admitted that the respondents were dismissed on tho
dlst January 1984 for participating in an illegal strike. TE

the contracts of employment had terminated before the 3lst

Jarnuary 1984 what employment was there dismissal from on that
date? Clearly the respondents would have to have heen dismicscd
as from the 3lst January 1984 from employment subsisting un to
that date. On this Couxt adverting to the admission of dismissal
on the 3lst January 1984 and of the reason for the said dismisgsal,
the appellants’ Counsel cited Simmons v. Hoover Ltd, (1977)

1 All E.R. 775 with particuier reference to a passage in the

judgment of Philliips J. at oo 785 in support ©of his contention

that the dismissals are just.fiable. He also submitted that the
authorities show that the emplovers were entitled to dismiss
summarily. He contended that on the facts the dismissal had to

be fair.

The submissions of Covasel for the respondents were that
every employee has a right not to be unfairly dismissed, That

once dismissal 1s establish:d an onus is placed on the emplover

to show that the dismissal was not unfair. That section C &0
of the Antigua Labour Code places limitations on the reasons

which an employer may advance in order to show that the dismissal
is not unfair;: that the reason adduced must conform with the
provisions of section 60(i){(a) to (e) of the Antigua Labour Cods.
Therefore the emplovers were obliged to establish that the

dismissals fell within one of the sub-paragraphs of section 5071},
section 60(1) of the Labour Code provides as follows:

"{1) A dismissal shall not be unfair if the reason
assigned by the emnlover therefor -

{a) relates to misconduct of the amplovee on
the job, within the limitations of section
C 61(1) and (2):

(b) relates to the carability or qualifications
of the employee to perform work of the kind
he was emplovaed o do, within the limitations
of section C

SEARC I

(e} ds thas the

was redundant;
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(d) is that the
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could not continue to
2 ld without contra-

rart o o oemmlover's part)
of T 1t < or

{e) subsuintial reason of a kind
anable a feasorabl employer to
ovesg heoldin: the mosition
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Provided, however, that there is a factual basis for the
assigned reason.v

Counsel for the respondents advanced the view that the onl-w
possible paragraph applicable to the case would he paragraph (¢}
but he contended that participation in an illegal strike is not
per s¢ a substantial reason, for in loocking at the circumstances
in which a dismissal took place it may be found that the reason
was not a substantial reason. He recognized that section 20(1)
and (7} of the Industrial Court het, 1976 provides sanctions for
participating in an illegal strike, but he referred to sectieon
K1Y of the Antigua Labour Code which declares the strike a
legitimate aspuct of the process of the collective bargaining,
He submitted that tho fnticgua Tabour Code does not make anv

provision in respect of stri

that Code and contended that by section A 10, of the Antigua Labour

Code, that Code is SUPYen,

section 20(1) and (7) of the Tndustrial Court Act, No., 4 of

L276 provides as follows:-

"{1) No emplovee may oo on strike or take part
in a strike and no emoloyer may declare a
lockout or take part in a lockout while
proceedings in relation to a trade dispute
between such employee and such employer are
pending before the Court or Court of Appeal,

A T T

{7} Any employvee who takes part in a strike
called in contravention of subsection (1)
is guilty of an offence and shall be liable
on summary conviction teoe a fine of two hundred
and fifty dollars or three months imprisonment."

Section A 10 of the Antigua Labour Code statesg:-

"A 10. To the extent that there mav be conflict
between any provision of this Code and anv
provision of existing Law not speciallv
repealed in one or another of the provisions
herein, the applicable provision of this
Code, as of its effective date, shall nrevail
over said provision of existing Law."

Counsel finally submitted that taking into consideration all

the circumstances the dismissals of the respondents were unreasonan’t-

In a reply Counsel for tne appellants referred to section 10(2) (a)

and (b) of the Industrial Court Act -~ subsection K 20(1) of +he
Labour Code and submitted that the dismissals clearly fell under

section C 60(1) (&) of the Labour Code.,

Section 10(3) (a) and (b)) of the Industrial Court et provid e

as follows: -

action taken not in conformity with

«
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"(3) MNotwithstanding anything in this Act or in
any other rule of Law to the contrary, the
¥
Court in the oxercise of its powers shall -

{a) make such order or award in relation
to a dispute before it as it considers
fair and “dust, having regard to the
interests in the persons immediately
concerned and to the community as &
whole

{b) act in accordance with eguity, good
conscience and the substantial merits
of the case hefore it, having regard
to the principles and practices of
good industrial relations and, in
particular, the Antigua Labour Cods.,”

Section K 20{(1) of the Labour Code Stateg:=

{1} Nothing in section X 19 herein shall affeet
the Law relating to riot, unlawful assembly,
breach of peace, sedition, or any offence
against the State."”

APPLIE&&ILXTY OF THE CODE¥*

In this case there was the fact of dismissal and a stated
reason for the dismissal. On hearing the complaint relatineg
to the dismissal the Industrial Court as enioined by seetion
10(3) (k) of the Industrial Court act had to apply the wsrovigions
of the Antigua Labour Code. By virtue of the provisionsg of
segtion € 60 of the Code the tribunal had to decide whether the
appellants had established that the dismissals were not unfair,
An issue for determination was whether the dismissal fall within
the provisions of section C 60(1) of the Code, As it hasg #®ewe~
turned out the issue left is whether paragraph {e} of seetion

60(!}) has been satisfied,.

I am in agresment with what the President of the Industrial
Court in Novelle Martin v Bryson & Co. Ltd, Ref, Nao, 7 of 1e¥n
had to say on section ¢ 60(1)(z) of the Code, He said at mage B
"Since the company is relving on paragraph () of seetion ¢ 60{1)
of the Code to support its contention that the emgloyee's
dismissal was not unfair, it will first have to adduce "some
substantial reason” for the dismissal and then establish to the
satisfaciton of the Court that that reason entitled it to dismiss

the employvee®, He earlier said at page 6, "The reaguirement of

this section that the reason for dismissal should se of a sub-
stantial nature gives adeguate warning to an employey that a
reason which is either of a fanciful or far-fetched charaecter

will be unacceptable to & tribunal charged with the responsibility

yeoas

/Of d@@iﬁingggo s



8.

of deciding whether the dismissal of an emploves in &he

circumstances of any case is fair or unfair.esse The section
contemplates "a reasonable employer"” and so rreseryibes that an
obiective test is to be applied in deciding whether or not the
particular employer whose conduet is beineg considered falls
within the ambit of the words mentioned in the section", He
went on to say at page 7, "e.oe..A Court's duty when considerine
an emplovee's allegation that his dismissal was unfair is to
examine the whole of the evidence before it; to assume that tha
employer is a reasonable employer who has viewed the facts on
which he acted im a fair and reasonable manner; and having

done so, to say whether the employer's decision was a reasonahlr
one in the CLrcUMStANCEeS......s.0.in considering whether the
emplover acted reasonably or unreasonably the tribunal should
adopt a broad approach of common sense and common fairness,
eschewing all legal cor other teehnicalities. In otheyr words

they should constitute themselves an industrial special Hfurv”,

SUBSTANTIAL REASON OR NOT:

The conduct of the respondents stated as the reason for
their dismissal was conduct which constituted a breach of their
contracts of employment and it was open to their emplovers to
accept the breaech as a repudiation of their contracts or to
ignore the breach,. The conduct was such as also entitled the
employers to dismiss the respondents summarily. Relevant
authorities were reviewed in Simmons v. Hoover Ltd. (1977)

1 All E.R, 775 in which it was held that where there was a strike,
whetber preceded by a proper strike notice or not, the partici=
pation by an employee in the strike would, in normal circum=~
stances, constitute a repudiation of his contract of employment
which, in law, entitled his employer to dismiss him without
notice. This case hag been followed in Haddow v, I1.L.TB.A.

(197¢) 1.,Cc,R. 202. The reason for the dismissals in the

instant case can in no wise be regarded as fanciful or far-
fetched, In addition the econduct of the emmloyees offended
section 20 of the Industrial Court Act.

I find no eonfliet between the provisions of section 20 of
the Industrial Court Agt and any provision of the Antigua Labour
Code., The sections of the Code referred to by Counsel for the
respondents recognize a strike as legitimate industrial action
and the Code sets out how employees may proegeed to effect such
action. There is no provision in the Code which recoanizes or
approves of strike action when the relevant trade dispute has honn
referred to the Industrial Court. To the contrary section ¥ »7

Jof the Code....-
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of the Code places limitations on the right to strike and it

may be observed that in 1075 when the Code was anacted, 1,8.,

hefore the enactment of the Tndustrial Court in 1976, by virtue

of secticn K 20(2) (¢) there was alre

sdy the concent of prohibhi-
tion of strike action in pursuance of a matter reforred for
formal handling, and section K 22 provided pnenalties and

sanctions for violations of the prohibitions.

The employers had established a substantial reason for the

W

dismisegals in this casa.

REASONABRLENESS OF DISMY

The quastion now is would the reason entitle a reasonable
emplover to dismiss the emplovaes holding postiioms which the
regpondents held. What had to be deternmined therefore is
whether on 3lst January 1984 the appellants aeted reasonahly in
treating participation in an illegal strike as a suffieient
reason for dismissing the employees. The Industrial Court
gonsidered the matter from the point of view of absence From work
and appears to have considered that the employers’ rights were
only as provided for in the #nlelctive Agreement between the
parties. whether an emplover did not follow a proecedurs aereed
upon in a €Collective Agreement is only one factor to be taken
into account in deciding whether in the circumstances of a
particular case an employer acted reasonably in dismissing an
emplovee; that is if the particular provision is at all relevant,
Tn this case the abscnce from work was on account of conduet
which amounted to a repudiation of the respective eontracts and
a breach of the Law in the circumstances outlined above, It
has to be borne im nind also that the consideration is not what
some other employers might hove done but whether it was
reasonable for the emplovers to have acted as the employers did

in the circumstances. I'n

idering the cireumstances it i
the employvers' conduct peing Judged and therefore what they k-ew
or ought to have known at tne time of the dismissal may be takan

inte agcount. The oo

s oFf the dismissal are not relevant

considerations.

Tt does not appear to me that the Industrial ®ourt adecuately
divected its mind to the matters which cuaht tof have bean
considered in determining the issue. Furthey it does not saem
to me that despite the misdircction the tribunal's conclusion 18

unguestionably right. The question arose whether the matter

/ehotld, ceove
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should be remitted to the Industrial Court or whether this
Court ought to act in accordance with its powers undey gection
17(2) of the Industrial Court Act {(supral . T think the latter

+o he the better alternative in the circumstances.

The conduct of the respondents, various factors and circum-
stances have been set out. It is evident from the Press Relense
and Notice issued by the employers on the 24tk Decembar 1987% that
as from 7.00 a.m., 25th December 1983 they had decided to accant
as repudiation of the respective contract a continuation bv nv
respondent in the illegal strike. T+ ig glear that as from that
date the employers intended to terminate the contract of emplovment
of the relevant emplovees. The intention to take the action was
declared after the employers own indication to the respondents that
they were in the wrong and offered to continue employment of those
ampleyees who returned to work by a certain time; this was also
after the Minister of Labour and the Attorney-General had announced
that the respondents were breaking the Law and should return to
WOYrk. The employees continued participation in the strike bevond
rhe deadline and when they next turned up for work, the emplovers
did not take them on; the employers had accepted the respondaents’
repudiation of theilr contracts. The emplovers laid down terms

for re-engagement of the respondents.

The respondents were paid up to 31lst January 1984, The
evidence is not direct as to why the appellants having accepted
the respondents breach, as of the 25th December 1983, paid them
up to 31st January 1984. But it is a reasonable inference that
while the legal position between the parties was as earlier stated
the matter being before the High Court the emplovers awaited the
Court's decision. The evidence is that for that walilting period
while the emplovees d4id no work, they were paid i.e., up to 3lst
January 1984. Consequently I take the view that the emplovers on
3lst January 1984 took action which it all along intended to take

and was entitled to take, i.e., terminated the contracts summarilv,

Having considered all the circumstances I cannot say that a
reasonable emplover would not have acted as the appellants did.
T find that the reason for dismissal fell within section C A0 (1) (&)
of Antigua Labour Code and accordingly I nold that the dismissals

were not unfair. The cuestion of compensation does not arise.

T would allow the appeal, set aside the decision of the

Industrial court and dismiss the respondents' claim.
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