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RISHOP, J.A.

on the 12th January, 1990, Notice of Appeal was £iled on hehalf
of Unigue Investment Limited, expressing dissatisfaction with the
following part of the decision contained in the Judement of Matthew J.
dated 29th November, 1989:
srhe declaration that the defendant is the owner
and entitled to possession of the leased area.”
The "leased area’ was not specifically identified in the declaration,
as in my view ought to have been done if persons other than the narties

before the Court were to be properly informed.

among unsatisfactory features of the Record of ammaal was the ahsence

of the Order of the trial Judge.

The gravamen of the complaint involved the internretation to be aiven
to a deed of sale executed on the 12¢h Sevtember, 1986, batween the armaellant
company and Marie Bernadette St. Romain, the regpondent., T is nnosszary
therefore for us to consider that deed in the light of the pertinent Facts
and circumstances, in order to determine what was stated as the intentism
the parties to the deed.
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On the lL4th January, 1953 a deed of sale M@tw@% Lisutenant Anthonv
Frank Nottage, as vendor, and Marie Bernadette St. Romain, as nurchaser,
was oxecuted before a Notary Roval. T+ was reaistered on 258th Januarv,
1953 in Volume 93 No. 50424, Ry that deed (exhibited in the Court e low)
the vendor sold and conveyaed free and clear of all ancumbrances, and the

murchaser so accepted the immovable proverty degcribed in the Schedule

as follows:

"all that piece parcel or lot of land dismembered
from the vendor's share to and in a larger lot
situate in the vicinity of the town of Castries,
the whole measuring three hundred and thirtaan
feor frontage along Chaussee Road which bounds it
on the East, by one hundred and four feet along
mivarside Road which bounds it on the South, Yast
by Coral Street and Yorth by Grass Strest. Tha
dismembered vortion measures siwty fzet frontage
along Chausses Road by thirty along Crass Straat
and is further bounded on the South and "est bv
the remaindey of the said lands. Toaather with
all appurtenances and dependenc!

e}

eg tharaeof.,”

Thops was no reference to a plan, and there was no doubt than or

subsequently as to where or what was the property mentioned,

On the 25th June, 19%3 and bafore the same Notary moval as in the
above deed, Lieutenant Anthony Frank Nottaga (vandor) and Maris Rarnadetts
St. Romain (purchaser) sxecuted another deed of sale. ag T undsrstood
the handwritten document exhibited at the trial, it was raagisterad on
rhe 17th July, 1953, By that deed the vendor sold and conveved free
and clear of all encumbrances and the purchaser acceoted, the immovabla

property described in the S

le thersto as follows:

"all that piece parcel or lot of land dismembered from
the vendor's share to and in a larger lot situate in
the vicinity of the town of Castries, the whole
measuring three hundred and thirteen feet frontage
along Chaussee Road which bounds it on the Rast by
one hundred and four feat along Riverside Road whieh
pounds it on the South, West by Coral Street and
North by Grass Street. The dismemberad nortion
measures ten feet along Grass Street which hounds it
on the North side by sixty feet in denth, and is
further bounded on the East by tha lot of the ourchaser
and on the South and West by the remaindsr of the
vendor's land.,”

There was no reference to a plan, and again thers was no camslaint

about the identification of the property involved,

For the next thrae years or so these deeds revprosented senarate sales
of two adjacent properties, the descriptions of which wers not veaardad
as either incomplete or vague; and, bv being rogistornd deasds, thers
was notice to the world of the transactions.

SO tha Ath, .,
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Matthew J. believed that aAugustin Alexander was interested in murchasinog
only the property part of which he was renting. In other words, in offect
he found as a fact that the transaction concerned onlv on2 pronerty helonginag

to the respondent. In the words of the learned Judge:

“There is no doubt in my mind that what the parties
intended to convey the cne to the other was the two-
storay building and the land more accurately dascribed
by the first deed obtaived by the defendant on June 14,
1953." (T think it iz "Januaryv' and not "June'.)

In dealing with thes descriotions disclosed in the said dead, the Ilearnad
Judge found that “the plan far [com describing the land 'more particularlv’,
introduced confusion and error which has resulted in this case"; and that
"the property was not contracted to be bought by the plan, The plan could
not be drawn on the ground at “he time of purchase™. He stated further:

“Ar the date of the execution of the deed, the plaintiff
could not identif a portion of land containing 2554
square feet together with the building srected thereon
and all other the appurtenances and dependencies thereof.”

After considaring the authorities cited, in particular the case

EASTWOOD V ASHTON (1815%) A.C. %00, the learned Judae sald:

"In this case the first descrivtion in the deed was suf-
ficient to convey the property as it had done in several
previous transactions and the reference to the 'deed!

(I thin% this should be 'plan') was a slip by the con-
vayancer which was not intended by any of the parties to
the transaction. The vlan, in my view, confused the
igsue rather than made it clear.,”

Learned Counsel for the arnsllant submitted to us that the appellant
purchased a portion of land by virtue of a deed which described that land in
threee ways, namely, by dimens . on, by reference to boundaries and by referance
to a plan, Since the first twe ways wers incomnlete and vagus, it became
necassary to resort to the third wav so as to ascertain what vortion of land
was being purchasad, In so far as the dimensions wers concarned, learned
Counsel contended that they ware ‘acomplete because there was no indication
of the dimensions of the Wostern and Southorn boundaries, and because the
exprassion "mors or less” wis usod in rospect of the dimensions agiven for the
Eastern and Northern boundaries, thereby also rendering them vague or inde-
terminate. As for the deazcription bv reference to boundaries, Counsel
contended that it was vague, as evide.cz2d by the use of the vhrase "or how-
soever otherwise the same may be bounded"”. Counsel contended that tha

description by reference to a plan suoplied 'ewactitude' as the draftsman had

111
"

earlier used the expression "more or las

o

Mr. Theodore submitted further thaue {(a) there was no evidencs whatever
to support the finding by the learned Judge that reference to the plan was a

slip by the conveyancer and (b) it was e.roneous to say that the plan confused

Jrather than, . ...



rather than clarifisd the issue. Counsel asked thiﬁ‘cmurt to find that
the plan was definite and that it prevailed over the other desecrintions,
gspecially when it was clear that the deed was referring to a olan lodasd
in 1956 ~ some thirty years or so before ths desd was executed - and that

plan showed an area of 2564 sguare feet,

e

Learned Counsel relisd ucon judgments in the casas EASTHOON ¥V ASHTON

(1215} A.C. 900 and WALLINGTON UV TOWNSEND (1939) 1 Ch, %99,

Learned Counsel for the razspondent submittasd that from a consideration
of previous transactions with the land which the respondent houcght in
danuary and June of 1953, and of the evidence given on oath bv Augustin
Alexander and Marie Bernadette St. Romain, it was clear that the land which
the respondent intended to sell and the avpellant company intended to buv,
and for which the deed was executed in Saptember, 1986 was the land at Vo.
2l Grass Strocet or the Grass Street vroperty, as described in the transaction
cited as the 'title' to the deed in question. My, Larcher asmmhasised the
"consistency of the schedules in the deeds of sale” in sarlier transactions,
that the managing director of the appellant company had stated on oath that
he was “satisfied with 30 feet by 60 feet", and that it was "the oronerty at
No. 21 Grass Street” which the respondent t0ld him she was prevared to gell,
Learned Counsel submitted that there was no doubt in the mind of the apvellant
company ‘s managing divector what he purchased at the time he ovurchased - it

was the Grass Street property.

distinguished from the instant case in which thers was no need to paaskt to

the plan - as there wag in BASTWOON V ASHTON - to asecartain what and whare

the property was that was sold.

Counsel cited the following part of paragranh 622 of Vol. 11 of the 3rd
edition of Halsbury's Laws of England, part of which the learned trial Judae

guoted in his judgment:

"Fraequently when property is conveyad it is degeribed
both by words and by referonce to a plan, and this
should be done when practicable so that the nlan may
be looked at for the purpose of explaining the lanauaae
of the varcels; but it is imprudent +o rely upon 2
plan alone as the sole descrivtion, since slight srrors
in the drawing may have serious conssquences; moraover
a complete and unambiquous description in a desd will
prevail over a plan. A description which is sufficient
without reference to a plan may be anoudgh..... "

2R R R e e«

This Court has been invited to decide whether the language used in the
Schedule of the Deed of Sale dated 17&Y Septemb v, 19848 to describe the
Property was so vague, incomplete or ambiguous as to make it nacessary to
refer to the Plan of Survey in order to ascertain, with certainty, what tne

/partiss to. ...,
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parties to the deed intended to be sold and purchased. Tf the lancuaoo
usad was adequate, complete and unambicguous then the deserintion would
prevail without the nead to refer to the plan. The passage guoted from
Halsbury's Laws of England (supra) advised, inter alia, that it was unwise
to rely on a plan exclusively. As T understood Counsal for the appallant,
he contended that only the plan in the deed before us was definite and
sceurate and it ought thus to berelied upon to the @x&ﬁusimn of everv othev

description in the schedule.

as T read it, the Schedule in gquestion orovided a dascription - on®
that had been used in previous sales - and then later informed, in effect,
that if there was any difficulty or doubt over what was intendad, then the
portion of land could be determinec by using the plan of Survey (which more

particularly described it) for furthey guidance.

The expression "more or less” is a saving expression often used by

convevyancers., Tt does not, in my opinion, render ambicuous or void anvy
meagurement to which it is attached. Tn the instant case, the words wara

used to acdommodate a small difference one way or thae other in the particu-
lar measurement. Thug, =2n amount of 40 or 44 foot was not covered hv the

statement "thirty (30) feet more or less”. Tndead 1if T were compalled to

fix a limit that was covered by the use of the exvression in the instant

situation, I would say two feet beyond or two foat short of thirty (30)
feet.

I am unable to agree with learned Counsel for the apnellant that the
expression "more or less" as used in the Schedule under consideration,
randered the description vagus or indeterminate or ambiguous, so as to
make it necessary to resort to the Plan of Survev for further quidance as

to what property was meant,

With respect, I am also unable to agree that the descriotion in the
Schedule was incomplete to the extent that the property intended was
unascertainable or could not be known with certainty in the ahsence of

consideration of the Plan of Survey.

Tn BEASTWOOD ¥ ASHTON (191%) A.C. 900 the land to be convaved wasg

described by the provisions in four guides to its identification: (1) bv
the name which the premises bore, (2) by the acreade, (1} by the names of
those who respectively occupied part thereof and the romainder thercof and
(4) by delineation and tint on a Plan indorsed on the dead. mach of the
first three guides was analvsed by four or five law lords, and raiascted for
one reason or another -~ being of no assistance or vague Or dafective or
uncertain and lnadequate. Oonly the fourth quide was found to be acourats
and beyond question, and so it was this guide that was oreferred as con-
veying what was intended. This was pointed out by Matthaw J.

B OIS b - -
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EASTWOOD'S case can be distinguished from the instant case in which

the description used did not recuire refevence to the Plan of Survev to

resolve or clarify anv difference or discrepancy.

WALLINGTON V TOWNSEZND (supra) did nct advance the appellant's cause.

In that case the Court was ‘nvited to constrve a contract and nlan in order

to say whether a stvip of land was includad in the property aagreed to bhe sold
to the plaintiff. The defendant signed the contract, having neithor read it
nor looked at the plan. She had not intended to sell the disputed strio or
any part of Lt though the plaintiff had intended to buy a part of it. Tha

plaintiff thought that the defendant was selling part ~f it, However, when

the defendant discovered that trhere was a mistake in the plan she refused to
complete the transachticn. The plaintiff, howaever, wished to complete on

the basis that the boundary of the property was that shown on the nlan,

The defendant filed a claim for a declaration that the disputed strip was
not included in the contract or alternativaely for rectification. Har claim
failed because on true constructicn -7 the coatract and olan, thse disputed

strip of land was included in *:

contract, and the defendant had not proved
that the parties wers ad idem and had a common intention which thev had not

carried out, therefore she wogs not ¢

vitled Lo rectification.

With respect, I have been unable to derive any assistance from this casn

in my construction of the deed in this avpeal.

Matthew J. rejected the Plan of Survey by Ornan Monplaisir on the ground
that it was confusing rather than clarifyving the issue. 1 'lid not consider
it necessary to be further guided by that Plan, which, as T said before, was
meant to serve as further assistance, if any was recquired. T agree with
the learned Judge that the words of the other description provided by the
Schadule were sufficient to indisate with certainty what the parties to the
deed intended to be conveyed, Therzfore, to answer the question posed
carlier, I say: the langnage used in the Deed of Sale of 12th Septemher,
1988 to describe the propeviy was mmia@& vague, nor inconplete nor indatevr-
minate nor ambigucus, so as to make it.necessary to refer to the Plan of

Survey lodged on 43h Augush, 1

to ascertain with certaintyv what tha
parties meant to scll and to purchase, t was the immovahle pronertv
described (togsther with the bullding thereon), and it did not include the

ares known as “rae or the avea described in the Need of <Qale

dated 25th June, incidentally, made no refarence to a plan to

determine 1. i~

©oan, ouwhaer area of land.

By way of reolief this Court was =sked *o declare "that the aonellant

entitlaed to nosasesgion of

company is the ow w4 £ the leased area,

SAceording o, ... .
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According to the pleading (paragraph 5 of the Statement of Claim) tha

leased area was described as "shown shaded with lines on a subsedquant Plan
of Survey by Barl Cenac, licensed land surveyor, dét&d 25th October, 19495

and recorded in the survey office on l4th November, 19856 as Record Mo, 334/95

and as Drawing No. C6913m",

For the reasons explained I would refuse the doclaration sousht and T

would dismiss this appeal with costs,

Béfpr@ I leave this appeal, I wish to point out that in addition to the
failure to comply with Order 42, Rule 5 of the Rules of the Supreme Court,
there was also significant non-compliance with Rule 22 of the Court of
Appeal Rules 1968 which, so far as I have been able to determine, is not amono
the rules revoked by $.R.0. 10 of 1968 (see Schedule 3 of the Rules of the

Supreme Court, 1970), or any othsr provisien.

I trust that those persons who have to prepare and present Records for
this Court will seek to follow the above and other pertinent rules more
claéely, as by so doing it will indicate - among other things - a gqreater
concern for the Court, more aap&mialiy'ﬁn the T ight of the volume of work
that the Court is called upon to do, in eight islands, at no fewer than 1°

sittings every vear,

- F.H.A. BISHOP,
Justice of Apveal

L. L. ROBOTHAM,
Chief Justice

G.l.R. Moy |
t

Justice of Apwpeal



