SAINT VINCENT

IN THE COURT OF APPEAL

CIVIL APPEAL NO. 5 of 1988

BETWEEN:
EMERY ROBERTSON - Defendant/Appellant
and
OLIN DENNIE ~ Plaintiff/Respondent
Before: The Honourable Sir Lascelles Robotham =~ Chief Justice

The Honourable Mr. Justice Bishop
The Honourable Mr. Justice Moe

Appaarances: 0.R. Sylvester, ©.C., and Mark Williams for the Appellant
H. Matadial for the Respondent

1988: Dece. 12,
198%9: Mar. 13.

JUDGMENT

SIR LASCELLES RCBOTHAM, C.J.

The Backgrouna

The appellant and the respondent herein are both Barristers
and Solicitors admitted to practice in the State of St. Vincent

and the Grenadines.

On 16th September, 1987, the vespondent Olin Dennie filed 2
Writ in the Supreme Court claiming the sum of $15,000 being monies
paid to the appellant's brother on 22nd August, 1985 at the request
of the appellant, The pleading alleged that it was agreed that the
appellant would repay to the respondent the said sum of $15,000 with-

in 2 months, and if it was not repaid within that time, interest

~would be paid thereon at the rate of 8% rapayment.

The money was not repaid as agreed and by letters dated 20th
and 27th August, 1987, the respondent’s solicitor made demands for
repayment. These letters went unanswered, hence the filing of the

Writ.

The defence was a denial that the appellant ever reguested the
respondent to pay to his brother Maurice Robertson the sum of $15,000
or any part thereof, or that it was paid either on the appellant's

behalf, or at his request in order to settle his brother's indebtedness.

The appellant admittsd that he had received the two letters of
demand, but did not respond to them as he had not borrowed any money

from the respondent.

/The action..cees
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The action was sct down for trial on Monday 18th April, 1988,
On Friday, 15th April, 19883, Mr. Sylvester, Counscl for the appellant
Robertson went into the Chambers of Satrohan Singh J and reguestad
that he disqualify himself from hearing the action in view of previous

incidents involving the Judge and his client Robertson.

What transpired in Chambzrs will be separately dealt with at a
later stage, but for the moment it is c¢nough to say that Singh J told
Mr. Sylvester that he should make his application in open Court on the

Monday.

The application to disqualify was duly made in Court on Monday,

18th April, and the Judge's note is as follows:-

"Sylvester: Now reguests that Court decline to
hear tho matter. Refers to application filed.
The application docs not allege bias on part of
the Court, or does not allage that Court is
biased, it only allages appearance of bias.
Refused.”

Tt should be mentioned here that after leaving the Judge'’s Chambers

on Friday, 15th april, an affidavit was filed in the Registry of the

Supreme Court on Saturday léth April, This was swoxrn to by the appellant

and it gave particulars of the allegations in support of hias. More

will be said on this also at o latar stage.

Upon the refusal of the Judge to disqualify himself Mr. Sylvester
announced in Court that he would withdraw and take no further part in
the proceedings, nor would his cliant, and that haz would take the mattsr
"higher up". Mr., Sylvaster, a Queen's Counscl, and his client, daparted
leaving his junior Mark Williams as an observer. My, williams took no

part in the trial which followed.

The plaintiff gave evidence and called his witnesses whersupon
judgment was duly entered in his favour in the sum of $15,000 with
interest at 8% from 22nd October 1985 until payment with costs to be

taxed 1f not agreed.

it is this decision of Singh J that is now the subject of tho appual.

The Grounds of Appeal

These are: (1) The learned Judge erred in law and or fact
in not declining or disqualifying himself
from hearing the matter against the Defendant/
Appellant having regard to all the circumstances
surrounding the Defendant/Appellant and the Judge
and notwithstanding the requirements of the due
administration of justice.

{2) Alternatively having regard to all the existing
circumstances between the Defendant/Appellant

and the learned Judge public policy require that

/he the Judge...



ha the Judge should not sit in judgment
in the instant matter as he had placed
himsclf in such a position that he might
pe suspacted of being hiased or give rise
vro o reasonnble apprehension of bias
thersby casting doubt zpout the purity of
the administration of justice.

(3} The learnsd Judge allowed irrelevant and
inadmissible evidence in the trial which
was prajudicial to a fair trial.

(4} There was no crodible zvidence given upon
which the learnad Judge could have mada a
finding in favour of the Plaintiff/Respondent
and against the Defendant /Appellant and the
decision of the learned Judge was against the
weight f the evidence and cannot legally be
supported thereby.”

There was on the basis of the cvidance led absolutely no merit in
grounds 3 and 4. They were dismissed and nezd not be the subject of

any further mentiocn.

The Allegations of hias in Champars

The Judge's handwyitten note is the best avidenca of what transpired

in Chambers:

"on Friday, April 13, 1838, Mr. Sylvester appearad
in Chambers before me and advised me that he finds
himself in o vary embarrassing position in that h=
is being advised by his clients the dsfendant te
chiect to my trying this case on the ground that
thers was an incident previously butween the Court
and his client. He stoted that his embarrassment
was that despite the altercation between the Court
and his client, he, having on more fhan one occasion
discussed the incident with the Court, is satisfied
that the Court has nothing personal or otherwise
against Robortson and he is satisfied that the
defendant will be given a failr hearing in this
mattey and that the Court will give a decision that
is proper, unblased and honest. He repeated this
on more than one occasion and advised the Court how
embarrassing it would be for him to make the appli-
cation, because of this. The Court advised him to
make his application in open court at the hearing.”

Then followed the Judge's account of the "incident® referrzd to

apova.

"Phe altercation referred to above raelates Lo 2
matter where the defendant who 15 a lawyer was
renresanting LWo defendants in a civil matter and
was found by me to be practising his profession
with intelicectual dishounasty. He refussd to
accept and admit that he consented to & cartain
order made in Chambers in the said matter despite
the Court's racord showing that he did so and the
fact that the other three lawyers involved in
matter and who were present at the time he consanted
telling him that he in fact cunsantaed. He was

Jadamant. ...
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adamant that he did not consent because
he did not inspect the document and he
repeated his Adenial so often that the
Court had no alternative butb to pull him

up for dishonest practice. Aas far as
the Court is concerned the matter ended
theres."

When the appeal camz on for hearing Mr. Gylvoster told the Court
rhat the Judge's account of what rranspired in Chambors is not ccorract.
He did not he said, tell the Judge that he is satisfied that the

defendant would boe given a fair ncaring and that tike Court would give a

deacision that is propsar, unbiascd and honest, To quote him, "If I was
of that visw as stated, I would not have gone in to the Judge”. Mr.,

Sylvaster made no dental howevey of the statement immediately preceding
the above, that he was catisficd that the Court had nothing personal or

otherwise against Robortson.

One unsatisfactory feature of what occurrad in Chambars is that

Mr. Sylvester did not invite Couns:zl on the other side to go 1nto Chamo.

1
e

with him. He said it was not a formal application, but was being donc
morely to avoid having to makae the application in Court. I1f the Judgs

had agrecd then and thers to disqualify himsclf, Mr. sylvester salid [t
would have acceptad the Judge's decision, even though Counscl on the

other side would have had no say 1n the mattar.

As a mattor of corrasct practics, it is always undersirablc for
Counsel on one side only to approach a Judge 1in Chambers with reauests
concerning the conduct of an action, and it should no mors pe GON Ly
Counsel, than it should be allowed by the Judge. Ty zhis cas¢ the Judgs
decidzd not to commit himself, but dircctad that tho application be mads

in opan Court.

The subsequent Affidavit filed by Robertson

The relevant paragraphs aro 3 - 6O, They relate TO the Judgs's
explanation of the vipciduont® roferrcd to in Chambers by Mr. Sylvoster.

I quote.
%3, On the 25th January, 1988 I appeared as

Counsel in a High Court civil Suit No. 54
of 1987 on behalf of Luther Robertson and
ERC fnginecring Limited two of the defen-
dants thercin before Mr. Justice Satrchan
Singh (harcinafrar referred to as the said
Judge) .

4. 1In the coursae of the hearing of that mattor
I was subjocted to several verbal attacks
and abusge which showed hestility and a
personal dislike by the said Judge to ne
and which lad me to belicve that my clients
as well as nyself could likely be affected
by bias.

5. The said trial Judge furthur stated inter
alia that when I held the office of A lornoey

General in tho State of Saint vVincant

Jand theoe. ...
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and the Srenadinss that I had reportad hin.

In fact whiles I held the office of Attorney
General T did report the said Judgs to the
Brnodrable Caicf Justice Sir Lascelles

Robotham for his conduct towards me as Atturney
Gonaeral of the Stote of 3aint Vincent and tha
Grenadines.

{6} On the said 25th January, 1938 the said Judgs
referred to me as being "dishonest” "a liar",
being “densc" and other phrases and degeriptions
which were designed to disparage me buoth in my
professional capacity as wsll as my standing in
the community 2nd demunstratws! the likelihood of
1wias which led me to scek leave of the said Judins
t5 withdraw from the matter in the interest of
the administration of Justice and of my clients
hut he rafused to grant same.”

There is nothing to contradict the Judge'’s account of this incid.nt
or altercation as he related it. If in fact the defendant/appellant an
experienced lawyer of 19 years standing had behavard as the Judge's
explanation shows that no (did in denying his consent to an wrider, wWian
the Court record and three lawyars engaged in the sama matter confirmest
thar he had consentwd, then it is not surprising that the Judge £ uni it
necessary to issuve a stern reprimand en the mattex. 1T would myseld have
decmed it expediunt to Jdo oso, but not nencessarily by using the actuaal
language recsrded in paragraph © of the affidavit {above).

The sccond incident is relatod in paragrapn 7 of the officdavit:

“on the 8th February, 1928 I again appsarcd 2§
Counsel in the HMigh Court in a Criminal sult

Ne. 80 of 19287 The Queen v Lennux Bumbor Charlas
and again in the course of that trial the said
Judge unleasherl another attack on me perscnally
repezting subsrantially the some statements and
even stated "ah bet I tzll you sumething tu
exnose you" which lad me and would lead any falr
minded obszrver to entertain a reasonable approehen-
sion that there waes and is a personal dislike or
oven malice whether as Counscl nr a party before
the said Judge being affectaed by bias by reas.n
af preiudgment .

This Court is aware of the Criminal case Neo. 80 of 1857 - Tha Luaen
v Lennux Charles, having heard and dismissed the appeal against convic-
tion and sentence. Tt was a wanton case of shooting with intent, and
no complaint was dirccted to us at the hearing of the appesl on the
conduct of the Judge tuwards the appellant during the trial. Boipmranm

3 reads:

v] als. have reason o beliave that because of
the very clossz assoclation betwaen Cuunsel for
the plaintiff in this Suit and the said Juige
and of an incident wherein the said Counsal
confronted me in the presence of the said Juaige
at a Reception held at Stoney Ground where e
raised the supject matter of this action and
made ceviain statemants and expressed vViews
thercon Auspite my objcctions that 1 have every

Jroason toee ...
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reascn to beliocve that those romarks could
have a projudicial effoct on the case and
lead to pre-juigment of the issues tharein.”

Thure are vagus asscrrions contained in this paragraph. Tn any

event the Judge could hardly be held acccuntable for the bchaviour of

counse) for the plaintiff/respendent at o public raception, and there

is nothing to

in the cunfrontation as 2lie

The affid

suggest that the Judge acted improperly, or boaok uny nart

NI

avit cencludsd with the appellant's belief that the

intercst of justice woiuld he better scrved and that justice wuuld not

snly be Asne but would appear to be dune if his case was triad by A

different Juddge.

The Appaal

Mr. Sylvester for the sppellant relicd hoavily on the cuse oL

L

an Australian

This was
memiber -3f tha
ordering that

a law student,

IVESEY v NI s0UTH WALES BAR ASSOCIATION,
cose repurtsd xt 1985 LRC (Tonst] At poges 1107 - 1:16.

4 case in which the appellant Poter Martin Livesey

i

v

Naw South Wales Dor anpealed from o judgment i othe Tourt

he should o disbarvad. Tn 1979, one vendy Broon, then

agraed in Livescey's presence to ot 2s surety Lor ond

Sellers who was chargsd with criminzl consplracy, and sha lodged

3

S1C,000 cash as saraty, Sellers absconded, and Wendy Boacon's bond

was forfelited.

was raejected by a Court -f Jpneal (Moffivt, P, Reynolds J.R. anid Helsha

Subscguantly her applicatinn £or admission to tho Bar

.J.), after she hat givan evidence.

fach member of the Court refsrrod to her part in lodging the

surcty for Ssllers, and Moffitt P and Reynslds J.A. strongly indicatesd

their viewsg that sha lacked cred

it, and credibility as a WIENess.

Subsaquantly the Bar Association applied to the Court L appaas
to strike Livesay's name from the roll of Barristors. A NECESSAryY

Witness was the same Wendy Bacon, and the Court huearing Livesey's

issue was comprised of Moffitt P, ,Hope and Reynulods JJA,

1t was submitted in Choambers that Mofifitc P oand feynaelds 8

5 T
i

not sit bercause of their nrovious detsrmination and ore-judgment of

Bacon's applicativn and hor credibilibty but tha submMissicn was ruj.o oo

by the Court.

same evidence

Bacun was eventually called as a witness and gaves ths

2% she had given in her own application bef{or. =moffive F

and Reynolds J4 when she said thet the sum wE 810,000 nut up as

security had

been loaned to her by Mre. Adltman, Moffitt 7 oand
Y

Reynulds JIA disbolieved her.

JWhon she. ...

Sowhend o
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When she gave the same avidence ipn the Livesay issuc sho wWag

again disbeolieved by the same tw Judges and the rest af the Cuurt.

Livesey was Jdisbarred ami the Court 4f Appesl consisting of five
Judges alluwad the appeal. Thoy held that the appellant or A fair-
minled obscrver might veascnably have apprehznded that the viasws
which the twe members of the Court had Formesl in the previsus Casg
on 4 question f fact which was a live issue in the hearing, oY Tn
the credit of a witnoss whist evldCnce Was significant on that
question, might result in the proceadings being affected by bias by

reason of pre-julgment.

The writer of the Judgment had this to say at page 11il - Letter

"I§f 2 dudge ot first instance considars

that there is any real pussibility that

his omarticipactiuon in a case might lead

t o reasoneble apprehension of pre—-iudyg-

mant or bHiss, he should of course rafrain

From sitting. On the other hand, it

would be an abdication of judicial functiocn

and an encouragement of procadural abuse

for & judge to oadopt the approach that he

should automatically disgualify hims<lf

whonever hi wWas requested by wne party Lo

Ao su on the grounds of possible appsarance

i pre-judgment or bias rogardless of whethor
the other pacty desired that the matter Lz
Jealt with by him as the Judge to whoem tha
hearing of the case has been entrusted by the
ordinary procedures and practice ~f the
marticular Coart.”

Counsel four the appollont als: referred us to the case i
Liverpoul City Justices (ex parte Topping) 1983 1 All E.R. 450 sl Lo
De Smith's Judicinl Review (4th ed) Chapter 5, pages 261 -~ 267 -
Likelihood of pias - and concluded his subeisslun by saying that on
the affidavit of Robertson and the casas referred to tha Jusie susht

£t have disgualificd himsell.

Mr., Matadial for thoe respondent agreed with the principlos f
law as submibted by Mr. Sylvester. However, whether 2 Juidgs
disqualifies nimself ur nut from hearing a matter, invilves the
ewercise of o discration with which a Court of Appeal should oot

lightly interfare,

He submittod that the allegations in paragraph 6 of Robertsen's
affidavit, abour the Judge's remarks being designod to dlsparays Bim
in his professional enpacity and in his standing in the community .are
conclusions of fact with no evidence to support then. Fvary practi-
tioner in the High Court, ur the Court of appeal is subjscu tu the
supervisian and contrnl of the Court, andd so 1is his conduct and

behavicur. 1f therefore any particular conduct of nig is rogarie:t N

/manifestly. ...
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manifestly Jishonest, the Court

a sharp rebuke. Could

it than b

emould show its Aisapproval @ 1t oy
5314, hz askzd, that if the conoudt

is such that it Araws a rebuke fyom the Court, it means that the Court
oy Judge is exhibiting malice v spite against the practiticner? On
the sther hand is a Judge to ba callzd upen b ponder whether in o

subsequent ciase involving the

Aisqualify himself if he issues tho sharn

the moment calls for?  In ooy

must be a resounding no.

He further submitted

i1

same practitioner he might be Aaskad Lo

rebuke that his conduct L

Vview the answer to thesc twe questions

at the Judge put (cuoted aboval
i 1

an account of the conduct of tho appallant 1f the appellant Roberis.n
wishad te challznge this, he shuuld have attempted TO ShHow that when ths
Judge rofarred to him 28 Jishonast and danse 2uc. it was unjustifiad.
My. Matardial rvaferrel ts the statement which the Judge rzcorded as
having been made by Hr. 3ylvestier in Chambers (which he denie arnd

asked whother he Mr.

gart

gualified than anyone else t
was not biased.
Conclusicns

Evary casc has got te b

light of surrounding clrcums
and the environmaent as it ex

o
W

entirely be overliooked. W

Ciapham omnibus, or the ultr
susnicion. We are denling
with knowledge of the facts

»f ¢clrcumstances.

it is woell known that S

Court Judga, who must hear o
who must in the exercise of
40 or more lawyers, on o day
adjudicate on casas bruught
may be well known to him.

else and is not regulred to

order to avoeid the appearanc
chaos and eonfusion would ra
a practitionsgr in a sharp w3

precluded on the basis of th

malice and spite from ever 2

particular practitionar, whaz

Judges and lawyers are

It is not uanknaown fo

Sy lvaster as

aprollant’s Counsel was not better

. come to that conclusion that the Julde
¢ dacided on its own marits, and in th.

tances. Social and cconomic conditiang

izts in St.

Is!

h

ary nnt here A€

aling with the man In tha

- sgpsitive indiviiual fraught wlih

with tha reasonable fajr-minded peyson

and what he would think in any givan set
t. Vvincent is provided with 2 single itigh

11 ecases both Civil and Criminal;

his judicial mind deal with o Bar i sS€ine
te day basis; A Judge who mist ul ne

I

or Jdefendad b

He is a member of tha community like anyona
1ok himself away in an ivory towet i

e of bias in dispensing justice. vtoer
sult if because a Judge has had tu_ranuga

v on any particular occasion that héhﬁ¢

¢ appearance of bias or accusations of

giin adiudicating in cases involving that

ther as litigant or Counsel.

subrject to human Frailtios like any ong
r tempers to Flare and evon gut out of

N

Jhand on...

y personsg 1n the commenity who

vincent are factors wnich canrnst

coesslty



hand on ocCcasitns.

Tndesd it should at all costs be avolded, but

1 ecannct subscribe to tho view that 1t automatically opens the Jdoar

for allegation f »ias or tha

must be firmly establishod.

apnearance of bias. Such allzgatiors

£ must bo rimoembersd that s Jutgs 1s a8

trained judicial mind and it is exoected of him that he woull sericusly

apply his mind to an application to Jdisqualify himself and act

judicially in the cxgyvcisae of

The case of Livescy v. New South Walus Bor

accepted in Australia as the

his discretion.

Assiciation has bBuien

tust of reasocnaple apprehension of basis.

It is no Aifferentin cssence freom ths law as applied in other Jommon-

wealth jurisdictions. It cams in for sums explanations howaver in 2

mors recont case, also from New South Wales, viz:

Raybos australia Pry Ltd and Anocher v Teotran

¢
Corporation Pty Ltd ani wrhers (1986) 6 FSWLR 272.

The full report is not availible ana at the risk of being scoused

of prolixity, but in an «ffort ot ¢ distort what is 1tsalf an extract,

I guote in full and adopt the

fl

renort as it appears in the CummonwEaloh

Law Bulletin val. 14 (§z.1! JFanuary 1925 p. 51

"The New South

1, Whathear or

from hearing 2 cé
an obijective appraisal of the materials

court;

of Diis is

recuire, the Jisgualification

3. the test to ke ap

Wales Court of Appeal has held that -

vt oo Jwloe should disqualil
s on ths ground of i
ls

2. a party has asupjactive (aloeit firm) anprehonsion
. -

noet of i Lo wWagrant, ok
SfF o Jusnge,

izoctive stanciards, 15

i iz
whetitory thare is npaterial before the court Lo

support a conclusion of
e

actual pias on the pars

af the Judge or a reasonablse apprashension cibher

by partics

oY the public that he might not bring

an impartial and anprejuwdiced mind to the resolu-
tisn of the issuss in the case; and

reacon 1s matched by an agual duty not
himself save For o proper reason ind pa
cncutraged to belisve thar, by an aoplica-
¢ the disgualificaticn of a Judge, they

not o b
tivn
nawve thoeir

case heard by a Judges thought o b

likely to decide 2 case in their favour.

I'n his Jw
whe: Jdeliverel
inter alia -

I take bhe
rodsons of
(13867 a0 ¢

igment, the member of the Court of APl

the Court's principal jusdgment obssrved,

foregoing statement of the test from the
Mason J in Re Renaud;  Ex parte - CJL
W LIR 528, the most racent figh Court

decision un this subject, Mason J continues (at

. B31-532)

this Court
<f blas 1n
Armstyong

"rt seems that the acceptancoe by
of the test of reasenabls apprehension
such caszs as R v Watsony Ex parte
{19756) 136 CLR ot 2573294 and Livassy

v Mow South Wales Bar
288 at 293-294 has led

hssociation (19233 151 CLR

ti, an increass in the

Jfrequency of.....
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froquency of applicatiuns by litligants that
judicial cificers chould disqualify themselves
from sittinc in particular cases on account of
their participatiosn in other rroceedings in-
volving nne of the litigants orown ACCOUNT
cunduct during the litigation. Tt necds to be
said lowily an.i cloarly that tho arount of

disqualificaticn is a reasonable apprehensian
that the julicizl officer will not decida the
case adversaly Lo wng party. There may bae

many siteations in which oravisus decisions o
juidtcial officer on issues of fact and law B
gqenarats an sxpectation that he 1s rikely to
issuos in o particular case adversely to one ol ths
partias. But tais does not mean cither that he
will anporoach tha 15308 in that soasz otherwise than
with an imparcial and unpreiudies: ming in the sS&nsc
in which that cxpression 1s usel iIn the authoritiss
or that his nrevious decisions nrovide an accaptakle
basis for inforring that thaere is a reasonablo
apprehension that he will approach the issues 1n

rCicke

this way. In caszs of this kind, disqualification
ig only made  sat by showlng that therz is a
reasonable apprehension of bilas by reason af pro-

L
ju&gmcnt ani this must pe 'Firmly estaplished’.....
although it is important that justics must be saen
to pe done, it is agually imporcant thoak Judicinsl
nEficers discharge their duty to sit and Jdo not, by
acceding tew ravilly to suggastions of appuarance
of bias, encourage parties to believe that by
seeking the disgualification of a judge, they will
have their ease tried by somevna thooght to D more
likely to ecide the case in thelr favouar, "

i

This passage, which 1n oy zpiniom does no mer
than state clesrly the law as it has long boen un.
stowud, provides the touchstoine by which the present
applicaticn for Jaave to Aanpeal must be decldel. It

5 the xcinnlity of hias or the oxistence of grounls

E

[

i
for reasonable apprehension of it which raguiras thd
‘lsqugllillltljn ..... &F a judge from sivting on 2

lar casa. Turthcr, it makss ol2ay that the -duty o.f
the jndge to :lisqualify himself for proper raasan is
matched by an squal duty, in the cilircumstances state.
by Masoen J,  noet o disgualify himsali."
T am »f the view that the apn¥ibant in this case has failed to
firmiy establish that thera swisted reassnable apprehension of Bias on
the part of the Juige and I would dismiss the appesl with costs fo tau

the respondent to be taxed if nut agree a1,

- ;/j

VA : :
I A 4 B

L.L. ROBOT l{ '*'l,
Cnl\f Just
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BISHOP, J.A.

On the 16th September 1377, Clin Dennile, & parrister, filed
{through a solicitor) & Writ of Summons endorsed with a Statement of
laim, in which he asked the fligh Court of Justice for tjudgment agelnst
Emery Reobertson, a professionzl colleague, for the sum of $15,000 with

interest at B% per annum iron the 22nd August 1283 until date of payment.

¥

Ay the 14th October 1987 Emary Rebectson f(through his solicitor; filed

a Defence in which he denied the allegations in the Statemaent of Claim.

Hearing of the case was fixed for Monaay sth April 198z, Before

that date thare were tho folloewing significant events.

On the 15th April 1998, Counsel for Robertson visited Zingh J. the
resident judge who was axopected to hear and determine the casa. in

Chambers, Counsal told the Judge; according to the rzcord, that he found

himeelf in an an embarrassing position having been instructed by his

client to obiect to the Judgz hearing the case "on the ground that theno

was an incident previcusly betwsen Lhe Court and nis client™. Counse!

also explained that he was embarrassed Lecause, "despite the altercation =
s

hetween the Court and his client™ and "“having on more than ona OTCASLOR

at

discussed the incident with the Court™ he (Counsel) was satisfied ¢
{1} the Court had nothing parsonal or Oths=rwisc against Robertson (2) the

dufendant will be given a

ir hearing in this mattex and {3} the Court
will give a decision that 1s proper, unbiased and hongst. According
the learnad Judge's note, which was made cn tha igth anril 1288, learnad
Counse) repeated his stataments mors than onds. The Judge advisaed
Counsel to make his application in open Court on the date of the hearing.
In passing, I obssrve that it secmed that there was only a singlo
incident or altercation tu which Counsel vofarrad. agadn, Counsel’s
statements and the Judas's advice were made and given in the absence of
Counsel or solicitor for the plaintiff. it was unfortunate, LI ool
impropar, for learned Counsel to give such indications to ths Judge, 1In

Chambers, without informing plaintiff's Counszl or solicitor of e

1

intention to do so, and inviting him to attend also; nor ghoul

[l

Judge have listensd to Counsel for the dizfendant in the abssnoe O
for the nlaintiff after he realisad - as he awst have done at or nosr Lo

outscet - that the remarks concerncd o contested casa due: to be heard oy

him.
The Judge's notes remained unchallengoea until 12th December 10388
when this appezal came bafore us. Then, learned Counsel for the appellars

sought to challenge theiv accuracy in one respect - a step that, in my
view, he could aot take at that stage or in rhs manner he usad. The
mocord of Appeal stood as a biading  source of the facts and clroumstancos

/on which....
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on which we were askKed to dacide the appeal. I have not given
weight to the belated ccunter -3llagations which conpcurned those

aspects with which Counsel was stated as naving expressed satisfaction.

On the 16th April 1980, Emery Robertson swore to an affidavit
which was filed the same dav. It indicated in its last paragraph
that he was asking the learned Judge to refrain frum hearing rhe Cass
batwean Olin Dennie and nim (suit 356 of 19870, Faragraphs 3 to A
inclusive contained the material upon which the raeguegst was based.
Paragraph 3 referrad to the hearing of an zarliszsr casa (suit 54 of
1987) on ths 25th January 1928, in which the deponent appeared as
Counsel for two of tha defendants. Paragraph 4 stated: "In the
course of the hearing of that matter 1 was subjectsd to soveral verio:
attacks and abuse which showsd hostility and a personal dislike by the

sald Judge to me and which lod me to believe that ny clicnts as well &
nyself could likely be affocted by blas”. This paragraph was in
vague and gzneral terms, statiog cpinlons and conclusions rathuer than

ed, Paradaranh 3

‘.'.I'}

pecific facts that justified the views €Xpros
referred to a comment allegedly made by Singh J. on the 25th January
1988, during the hearing, and to the effect that the depounent had
reported to the Chief Justice on the Judas's conduct towards him when
ne (tho deponent) was Attorney General of St. Vinoant and tns
Grenadince: and that it wos a fact that he had made such 2 report.

The particulars of the report and of the Jndge's ohservaticn wsra

lacking. Paragraphs » and 7 read as follows:-

v, On the said 25th January 1983 the

said Judge relerred to me as heing
"dishonest™, 2 "liar", being "dense”

and other phrases and descriptions which

were desigooed to disparage me both in my
profussional capacity as well as my

standing in the community and demonstrated

the likelihood of bias which led me to

seek loave of the said Judge to withdraw

from the maticr in the interest of the ) !
administration of justice. of my clients R
but he refuscd tor grant th; AL .

7. (31 thes #8th February 1988 I again

appearzd as nsel in the #tigh Court in
criminal suit No. gd of 1987.........an0d

again in the course of that trial the sald
Judge unluashed another attack on me
personally repesating substantially the same
statements and aven stated 'zh bet T tell

your somothing te expose you'; which led me

to balicve and would lead any falr-minded
observer to entertain o reasonable appreaension
rhat there was and is 2 personal dislike or
sven malice towards me that might result in
nyroceedings in which T am invoivad whather as
counsel or o party before the said Judge being
affocted by bias by reason of pre-judgment.”

“y

JParvagraph 8....
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paragraph £ statad that therc was a slosc assoclation Datwion
Counsel for the plaintiff and Singh J. and referred to an wcecasion
when the said Counsel confronted him (the deponent) in the prasence
of the said Judge, at 2 reception at Stony Ground, There Counsel
raiscd the subiect matter of the instant casc and "mads certain
statements and vxpressed viows fhercon despite ny obijecrions’;  (th
daponent's words). Recausi of these things the duponent stated that
he had Yevery rzason toe heliuve that rhose remasrks could have o
prejudicial effeet on the cass and lead to prz-judgment of the issuss
therain™. Again there 1s vaguenasss. What wers the statemenis oK

vigws or vamarks?

The ninth paragronh sot out the deponent's pelicf that the
intarest of justics "cculd be better served and that justices would not

only be done but would appoar to be aone if the above case is heard

by a different Judgu'. Paragraph 10 refaorrad o Lwo facts nailthsr
of which in my vizw lent any »ssistance to the issue. Paragrapgh 11

simply indicated legal acvics tendered by Counsel toe the deponent.

On the 18th April 1988 ot the hearing of suit 2356 of 1987, the
vlaintiff and defendant were reorasented by Counsel who appeared

before us; and the affidavit came to the notice »f Singh J. who mads

the following noic about the incident mantioned in paragrapn # thareots -

... .the defendant who 1s o lawyer was
representing two dufendents in o civil
matter and was found by me to be practising
his orofossion with ingolloctual dishonesty.
d¢ refused to accept and admit that he
consentod to a certain order made in Chambars
in the s2id matter despite the Court's
record showing that he did so and the fact
that the other thres lawysrs involved in the
matter and who wore prasent ot the Time
congented telling him that he in foct
consentod. He was adamant that he did not
did not inspect the docu-
ment and he repeat=d his denial so often
thet the Court had no alternative but to mull
him up for dishoncest practico. As far as
the Court is concerned the mutter endad
there. ... .7

consent because he

As the Recnrd showed, 1ftor that neote was made, learned Counsal
for tha dafandant mads an application that the Judg.e disgaalify
himself on ths ground of the appearance of bias and not of actual
zias. This ground wmist be borne in mind especially whan it is
recalled that the affidavit asscrted not only tho Tikelihood of bias
but also personal dislike and malice towards the defendant and actual

hias by resson of pro-ijudgment.

The application was rafused;  whersapon senior Counsel and his

client withdrew from the Court. Junior Counsel romatinad "as oan



chservar"” S WOrds) . rr owas not clear to me why The

qefendant was permittaed o leave. Mor can 1 understand why sunior
counsel nevaer saw fit to cross-sZamineg thea 1 1aintiff or his witnisSsgs
in the rather simple cast. B that as it may, bufore leaving, SenLol

he would razisce the matter "Righer up'.

f-a
=
]
oo
=
=t
-+
oy
-+

counsal informes

The learncd Judge hears the oags without the assistance of Cwunscl
for the dsfendant and hw oracres that jusgment b ~ntored for the
plaintiff in the amount claimed, with intorest, from the 22nd Octobar

1985, until payment, anl costs.

>
M

the dzfendant was Glssorisfiad and appes 1ad (on the 20th April

ar

rroil

]

1958) on the following grounds: {13 the lzarned Judge
in law and/or fact in nat doalining of disgualifying nimsalf from
hearing the matter agalnst tne dcfendant/appellant having romard to

411 the circumstanoes SULrcuUNtIng che defendant/appellant and the Judge
amd notwithstanding the roqulyements of the due acministration of
justice: (2} altornatively, having cegarc o All tha existing
circumstonces bhobwaun the Aancllant and the learned Judgo, ~ubhic nolicy
requirad that the lesrned Juige should not Sit in judgment in the
instant matter as he had placed nimself in such a position that he might
be suspect=d uf baing hiasod or give rise tooa reasonable pprénensiun

of biae thoreby casting doubdt aboubt the purity of the administrition oo

justica; (3} thue jearned Judgs allowed trrelavant and inadmissible

evidence in the trial which was pre udicial to a foir trizd anu (4

thars was ne credible wvidenoe given upon which the learnod Judae
could have made 2 finding in favour of the plaintiffi/ra spondant and
aygainst the defendant fappellant anit the decision of the laarnséd Junige
was against the weight of the svidence and cannat logally e sunpurled
thereby". By way of rolici, the appellant asked to set aside the
Judgment and order fudgment in his favour: alternatively, to ardnr

new trinal.

Thore was consansds on the law to b aoplied. Counsel on each

LIVESEY v. NBW SOUTH WALEDS BAR ASSOCIATION |

AdAitionally, learnad Counsel for tho appullant

referred to an sarlier oass, RV, LIVERPCOL CITY JUSTICUS ex parto
TOPP INCﬂﬂand to the judgment wf this Court Aclivered by Moo J.a. in
STAR LESTRADE v. LUKN FAGANM and ANOTHER {Civil appeal No. 7 oof lavs,
Dominice, on 9th February 19827y . 1 shnll refer to the relavint Law

later in my Jjudgment.

T wish now to recall and deal with tho material and argumants

relied upon by Counscel Do the pavties. Counsel for the appellant

&)

emphasised the incident described in pacagraphs 3, 4 and & of the

affidavit »f Bmery Roberbson. He contended that this was a cass in

which Singh J. ought to have disqualificd himself, sincc he damonsteais

Fa dislike.. ..



a dislike of and malice towards the appellant; and further, that

by using the words vjiar", "dishonest” and *aonse” the trial Judge
showed that he hod formed vafore-hand an unfavourable view of the
appellant's credibility, even as a witness. Ccounsel posed the
question: Would a parson with knowledge of what occcurred {(as sat out
in the affidavit) have a reasonable suspicion that a falr trial was
not pussible? He alsu answered the question in the affirmative.

As for paragraph 5, Mr. Sylvester urged that the Judge was aware that
his conduct or attitude te the appellant had baen reported earlier to
the Chief Justice, and during the hearing of a case in January 1988&
the Judge referred to it. Therefore, in the circumstances prevailing
at the hearing, a situation was created in which "reasen cannot contEsl
the subconscious influence of feelings of which it is unaware".
(Frankfurter J. in PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF
COLUMBIA v. DOLLACK (1952} 343 U S 451 at 466 - 457.

Counsel also submitted that the Judge's notes did not form part

of the material to be analysed on the 18th April 1988.

Learne? Counsal for the respondent submitted that disqualificariun
was not an automatic right available upon the making of a complaint
alleging bias or likelihood of bias. He cantended that the Court was
expected to look at all the facts and then excrcise its discretion.

In the instant case the facts were contained in the affidavit of 1nch

April and in the Jusdge's notas made on the 18th April 19&3

counsel submitted further that the Judge of the High Court pad a
supervisory jurisdiction over the conduct and behaviour of avery
parrister practising in that Court; and he could rebuke a barrister
whenever his conduct was so improper as to nocessitote a rebuke.
counsel asked (and answerad in the negative) the following questions:
should a judge be so concerned over the consequencies of castigation
that he shculd rafrain when it wmight be said or felt that he bore
malice oY spite against the person castigated; or where the persdan
castigated, whether counsel or party or witness, might swear ta an
affidavit secking his disgualiification? In the instant case, it was
Counsel's eontention that the material bef re us showed that Singh J
regarded the conduct cf the barrister Emery Robertson un that
particular cccasion on the 25th January 1988 as being manifestly

dishonest and deserving of censure; and the Judge so indicated.

As far as paragraph 6 of the affidavit was concerned, Hr.
Matadial urged that it ought to have shown that the words used 1irn
describing the barrister were unjustified if he hoped to succeed
with the allegation that the Judge harboured a particular fecling

towards him,

/Rith respsclt....
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With raspect to paragraph 8, Counsel contendae? that the deponent

ought to have sworn to gpocific facts on which he wlacgd reliance to

makae out a case of pre-jodgmsant.

Coungel expressad the vigw that on the whole the affidavit seares

to have boen tailored to meat the principles of the law on bias.

Mr. Matadial urged thot thore could be noe batter fair-minded
ohserver than learned Quecn's Couns=l who attended in Chambers, and
gave the benefit of his viows, According ©o Counsel, the vicws

summerised were: I hnve absolute confidence in che Judge.

rounsel fic the respondent also urged that the applicatiocn fox
disqualificatinn was a1t mads or conceived in guod faith; and he
relied for this opinicn nst only upoun the statements of Counsel’s
satisfaction given on the 15th april 1988 but alsc on the fact that
neither seninr Counssl nor the appellant remained in Court to pars
ticipate in the hearing of ths marits af the casea. Mr, Matadiol
contended that there was another course open to the appellant when tha
case was First called for a date »~f hearing to bo fixed. Counsel did
not advise the Judge of his intentisn to seek digaqualification and ask
that the ecase not be set lown for hearing on z specific date ihy the
only judge resident in St. Vincent: but he accsded £ the fixture

without comment: nd then failed to participate ot the hearing wn i

merits. In Counsel’s views the proper course would have beasn to Lol
part and if dissatisfied thereafter, for whatever raeaswns, appeal; Lo

was not correct and it showed bad faith to bshave as Counsael ansi clivnt

behaved after the rafusal of the application.

I propose now to deal with grounds 3 and 4 of this appeil wnich
concern the zvidence that was admitted at the trial. On ground 3,
learned Counsel for the appollant pointed out a part of the pleintifi’.
evidence which raforred to o statemant by Bmery Robertson to hils.
After telling the Court, amonsg other things, that up o thes 18th Lnrild
1928, Emery Robertson had rot repaid money owad to him, and that ho bl
askad for it several times, Olin Dennie axplained that bmnery Toberts o
"keot making excuses"; and it is to the [ollowing eévidence that

Counsel took cbijection: -

He said to e that his salary as Ateorney
Geseral thon was very small and that he was
in "firancic) difficulties™; and that the
Syime Ministar was spiting him by deducting
from his salary back arrears of income tax
owing Sy him to the Government; that his
huilding in Middle Street cost him over
51.M. and he was indebted te the St. Yincent
Co-operative Bank in raspect of tha said
building; that he had tu pay $4,300.00
svery month on loan to the bank: an:d that
the said bank was threatening to forecloss
vn him.™

JObvivusly. ...



Obviously this evidencs contained the alleged excuses that thi
d

defendant kept making whon repayment was demandad. That cvidence wag

-

also pertinent to the allegoations pleaded by Olin Dennic - a5 Lnudead
were the cheous and statement of accuunt admittesd as exhibitvs antd which

also formed part of the avidence to which objection was takan,

In my opinion there was no mirit in the groumnds of appesl. Thi
nassage guoted above also went tu assist in determining the credibility
uf the plaintiff; and even assuming that there was merit in the
technical points raised about the exhibits, there was other uneauivocal
and ample evidence on oath from which the learned Judge could have

docided the case as he dia, Grounds 3 and 4 failed.

In eonsidering the sther grounds of appeal I wish to rofer to the
law that I regard as important in this appeal. I shall bagin with the
following passage taken fram LIVESEY'S case, parts of which were cltse

by <ach Counsel:-

ceneens WhoFR thera is no allogation of

actual bias, the gusstion whethoer o judse

who 1s confident f his own ability to
Agtermine the case before him fairly and
impartially on the svicence should refrain
from sitting bacause of a suggestion that

that the views which hz has expresser in

his judgment in somg previous case may

result in an appearance of pre-judgment

can be a diffleult one anvalving matters

"of Jdegree and partlculdar clrcocumstancaes ma
strike difforsnt minds in 2ifferent ways'....
Tt a judge at first instance considers that | -
his participation in a case might lead to a
reasonable apprehansion of prejudgment or
hias, he should, of course, refrain from
sitting. On the other hand, it would be an
abdicaticn of judicial function and an en-
couragement of procedural abuse for a judge

ter adopt the agproach that he should aotoma-
tically quulullfy himszlf whoenevor he was
rogquastod by ono party so to o on the grounds
of & possible appearance of prejudgment or
bias, regardlzsss of whether the other party
dasired that the matter be dealt with by him
as tho judae to whom the hearing of the case
had bsen ontrusted by the ordinary proceldures
- and practices of the particular court. Onca
it is accepted that a judge shojuld not auto-
matically stand aside whenever he ls reguasterd
&3 o 0y, it 15 inevitable that appellate
courts, removed from the pressure of a possible
nead for immediate decision and enjoying the
advantages both of hindsight, and conceivably,
further material and information, will on
socasiun conclude that o decizion of a judgo
4t first instonce that he shouwld sit was
mistaken il has resulted in o situation whers
one 9f the parties wr a fair-minded observer
might antersain a reasconable apprehension Of
bias or proejudgment.”

R

/Then the.o. ..
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Then the judgment amphaslse 1 th meaning of such a conclusivn
by appcllate courts. T+ atnaked that it docs not involve parsosnsl
criticism of the trial Judge or any Asccssment of his qualities &% his
ability t©o have denlt with the case bafore him fairly and witnuuat pyo-
Judgment or Hias; and it cemtinued with thesae worids -
T is simply on instance of thoe srlinary
working of the appollate procass in which
the views of tne judges whoe constitute thi
anpellate coart nrovail owver the views uf
the JUUGE.ea. .. whe ceonstituterd the court
from which tho appzal 1s brought.”
fn Livesey's case the parcles o the appsal agreed that the
principle to be anplied was 1aid down in the majority judgmeni in

R. v. WATSON ax parius ARMSTROMNG (10763 136 CLR 245, That sSamas

[OA]

principle was applivd in launy cas%es heard in Australia in 1977, 127

aned 1980.

The judgment in Livasey's ¢ase 2150 snswered the auestion whother
there was an appearance of prejudgment of hiag; and in doing st statid

{at p 1113}: "Tha reassnable ohserver 1s to be prasumed to approach

the matter on Ehe basis that crdinarily o juige will 3o act 18 Lo =nsur .

otk the appoarance ant Eha substanse of falrness aned impartiality.
But the reasonable observer is not prosumed to relect the nussibility
of prejudgment sy plas nor is the reasmnablo ohsarver presumed b have
any personal knowledge of the charactor ar ability of the membars i

"

rhe relevant ocourt.

in the case uf RAYROS AUSTRALIAN PROPERTY LTMTTED and ANCTRER v.
TECTRAN CORPORATION PROPERTY L,tD. and OTHERS (108BE) 6 NSWLR 272,

according tu the report at pajges 51 and 52 of Volume 14 Humber 1

i

January 1988 communwealth Law Bulletin: Brhe Hew South Wales Court L5
Appeal held that 1. whother o not 1 judge shoauld disquaelify nimself
from hearing a case on the around of bias requlres An objactive
appraisal of the materials bofore the court: 2. & pArey has

subjective (albeit firm) apprehension of H1as is not of itself

sufficient to wirrint, ©r reguire, the disqualification of 2
7. the test to be applied by uhjsctive srandards, is whether theve 1s
material hefore the court to support 4 conclusion of actual bBiras on

che part of thz Judje or 2 reascnabple apprehension zither by partics

»F the public thit he might nut bring an impartial and onpretuciioed
mind to che resclution of the jsgsuus in the case; and 4. Ehe duow

a Judge to disqualify Mimsalf fur proper reason is matched hy an ool
duty not to disguallfy himaclf save for n propar reason an parties
ought net to bo cneouraged to bolieve that, ny an applicatiun for the
disqualification of a Juder , they can have theoir case heard by w Juilys
rhought to bz more Likely to ipcide a case in thalr faveur' . In tho

principal judgment Aclivercd, the following woras of Mason J.oin BD

SRENATD .« .




RENAUD o parte CIL (13357 50 ALIR 528 wers racalles:
"It gpems that bhe acceptanca by this Court
£ wf
vins in such cases as . V. WALSSN EX jrarto

Armstrung and Livesay v. Negw Suuth Walzs
Bar Association has led to an increases in
the frcquency af anplications by litigants
that judicial officers shoulsd disgualify
themsclves from sittiﬁ; in particular cases
un account of thelr ~articisaticon in octher
vrocaoedings invmlvinq one of the litigants
or on accuunt of conduct during the litiva-
ti1an. it necds to b osnld Loudly and
clearly that the ground of disqualificatioo
is o reascmable spprehension that tho
judicial officer will not Jdecide the onsC

the rtoast uf reasonable upprehensiun

advaersely L one party. Thore may b many
situaticng in which previous decisions 2f a
judicial officer on issues of fact and law

pa
el

may generits an expectaticn firat ho is like
£ decide issuas in A particular case
adverscely to one of the narties., aut this
does not mean either that he will approach
rhe issucs in that case ctherwise than with
an impartial and unprejudiced mind in the
sense in which that expression ig used in the
authorities or that his srevious dueclsinns
provids an roceptable basis for iﬂfcrrinq
that there is a reassonanls apprehension thie
he will apnrozch the Lssug in this way. in
cases i this kind, disgualification is srly
made out by showing that thero is a reascnable
wyr=hth1an of bias by ruascn oOf pre judgment
and this must he 'firmly cstaniished’ .....
Althxu}h it is important that justice must b
scen to bo done, 1t s woually important that
judicial < fficers discharge their Jduty to sit,
angd Ac not, by accadinq too reacdily to
suqgrostions of appearancs wf bilas, ancourats
nartiss o helleve that by sezking tha dis-
qualification of a judge, they will have thelr
e tried by soncone thuucht ¢ be mere Likely
teo cdecide the case in their favour.”

The Star Lesktrade cnse apen which Counsel for the azpellant
relied did not show that bias on the nart of the trial Judae was tos
finding of the Court of Appenl. The ground of appzal was toas the
Judge acted in concravention of the principle that justics must ot
unly be dune nut shouwld manifestly and undoubtedly be seen LR
Asne and consasuently the trial wa e unfair. In that case C. nsel
for the appellant contendad that wierc a litigant held the winw Tl
e was not going to be afforded o f.ir trial because of previous Stan.w
ments made abont him by the Judge, then thnt litigant was entitiosn,
as of right, to have his application that the Judge sheulld not
hear the case, granted. The Court of Appeal cwnressed tho viuw
that assuming that the statemants attributed to the trial Judige by
the appellant were made, Trhay woere Rot.eees. .. sufficient to
preclude the hearing of [ S TSNP Y of £ We ) DU A mere susprolon
or possibility of bias is not sufficient to preclude the haaring
o matter by a juddge’. The Court identified a number of unsatisior-

Jtory fzatures.....
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tery featurass abolub thoe oasa, which it said might Justify the
conclusicn that the appallant wes not afforisd a fair trial; and
in the words of Moe J.A. who dellvered the main judcnent” ... ..
from this porspective I owoudit hold rhat the fundamental jrinciisle

has heen offended, namely that justice should not anly ho dene but

manifastly  been scen to hw donet. Then a new trial was orderyd.
With due respect to the vigws of Counsel for the appsllant, I have

not found pis causc to pe aided or advanced by Star Lastrade 's casa.

In the casc befors us I have alraeady stated that the atfidavit

of Emery Robortson comprised opiniong of e nant without cogent
supportive facts; and taors =5 2ot Out wWore imprzcise. Az far as
the incident on 25th January L9688 was concorned, the affidavit, by
itsalf, told only of adjectivas uvsed Lo Jescripe the deponent withuout

any sufficisnt or cluar incication of the circumstances in which thev

came to e used. The Jduoponent's comolusions ware not reliable onough
material. In my view the affidavit had to e read with tho Judge's

notas which were made just priur to the apriication for his disaualil-
fication. Then, the sincls incldent rofurred to, seamed ti he ons
in which there was room ror the agponent £o be accused 2f belng un-
truthful in respect of o sarviculary mattear. pernans the trial Judge
chose indelicats words of Aszscription, but the use of mors courteius
terms would not have offectively altered the substance 5f his finding

that tha deponent was being deolibsrate in denying the undeniable.

I am satisfied that the facts disclusesd in the affidavit were,

hy obijcctive standards, insufficlent to nili that the armellant had

"firmiy ostablished" tha prosencs of actual Hius on the part of
singh J. or a reasenable apprehension by thoe appellant or by the
sublic that Singh J. might not hring an impartial and unprajudican
mind to the razsolution ~f the issues in what was really a2 ralatively
simple matter. (S=¢ Raybos case), The fact that Emery Robertsan
had, or may have hail a subjoective arprehension of blas was not enaugh
to justify the Judge disgualifying himsel€.. additionalkly, in my
view the fair-minded observor faced with the facts in the affidavit
would not have rogarded Singh . as showing hiss such as would merit
his disqualificatiun; or, to borrow the words of Lord Denning ME, the
circumstances wers not such that "a reasonable man would think it
likely or probable thit tho {justice) Wwoultie .. ... favour wne side
unfairly at the expense of ths other 4 (METROPOLITAN PROPERTIES TO.
(FGC) LTD. v. LANNOW (196n) 3 A1)l E.R. 304 at 3100,

1 am constrained to find that grounds 1oand 2 of this appeal
ust fail. The anspeal must therefors stand dismigsed and I would

order costs to the respondent have and in the Court helow.

JSIf this....
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If this judament has appearad length it is becauss 1
3 b AENY .
reqgarded it as important to record my views in an appeal which

is somewhat unusual and Decause I trust that in future, it will

assist counsel and pecli alike on the issuc that was ralseo.

ty final words in the mattar are that it behoves us all, and
narticularly those of us wic are concgrned with szeing that justivce
is donz, particularly in small compunitics, to choose our words
judiciously. We 4o not need te use the idsntical style of speaking
or writing, but © belisve wo can be carcful not anly in the way in

which we nraise Lut alse in the way in which we castigats.

E.H.A. BISHOF,
Justice of Appeal

MOE, J.a.

i
o)

fta)
~
[£]
s

that the appeal should he dismissed with costs.

7 /
LC.R. MOL,
Justice of Appeal.
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