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Street in the hope of getting a bus or to hitchhike a ride to his hon  Whilst walking, he
removed his face mask to smoke a cigarette. He arrived on Bridge Street a few minutes past
7:00pm and still found that it was difficult to get a bus or hitct  ric o his home.

Whilst standing near the Central Police Station, he saw three (3) police officers. He
recognized one of them (Officer Noel) and requested that Officer Noel give him a ride home.
Delan was confronted by the officers and a conversation ensued between Officer Noel and
himself, when he observed that Officer Noel was not wearing a mask. Following this Officer
Noel held him in a neck choke and tripped him, causing him to fall to the ground. He was
arrested, beaten, given several blows with the butt of a gun, handcuffed, shot in the thigh
area of his right leg, and thrown into the back of a police vehicle. Delan was transported to
the Marchand Police Station, despite the fact that he was bleeding from the bullet wound and
then to the Owen King-European Union Hospital (“the hospital”) where he was treated for his
injuries and discharged. Upon being discharged, he was taken back to the Marchand Police

Station where he  nained in custody from 13t to 15 March 2021.

On 16t March 2021, Delan visited the private office of Dr. Desmond Long where he received
further medical treatment and a prescription. He was placed on sick leave for a period of 6
weeks, during which time he received medical care for the wound on his thigh at the Ciceron
Health Centre.

Delan claims that he sustained loss and damage . a result of the incident, which were
particula.._d as follows:
(i) Pain and injury with permanent scarring of right thigh from bullet wound;
(i) Loss of liberty from 7:00pm on Saturday 13% March 2021 to 2:00pm on Monday 15t
March 2021; and
(i) Emotional shock.

As further refief, Delan seeks special damages for medical expenses, lost watch, lost shoes,
loss of salary, transportation costs and loss of fees for contractual electrical services.
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Wh  1ewalked he kepthism. :int Jocketand smoked a cigarette. He arrived on Bridge
Street near the Central Police Station a few minutes after 7:00pm. He noticed 3 police officers
near the ation. He recognized one of them as “Nyo” (Officer Noel), and asked Officer Noel
to give him a ride home. Officer Noel asked him about his m ., and he responded that it
was in his pocket. Officer Noel then told him “put on your mask for me please”. Whilst pulling
his mask from his pocket, he observed that Officer Noel was himself not wearing a mask, and
he questioned the Officer about this. Officer Noel became visibly angry and said, “boy hurry
up put on your fucking mask’. Before he could do so Officer Noel turned to the two other
officers and said, “You know | taking him down”. Officer Noel jumped closer to D¢ 1, held
him around his neck and tripped him, causing him to fall to the ground and hit his head. Officer
Jones placed his foot on Delan’s chest whilst he was on the ground, and Officer Noel laid
down on Delan and handcuffed him. Delan says he was not given the opportunity to explain
to Officer Noel that he had put his mask in his pocket whilst smoking a cigaret intending to
put it back after smoking. He asked the officers why was he being arrested and was told to
get into the vehicle. He then told the officers that he would get into the vehicle, once he was

told the reason for his arrest.

The officers became more enraged and proceeded to beat him. Officer Harris hit Delan with
the butt of a gun. Officer Noel told him he would be informed of the reason at the police
station. Delan dropped the metal raiing that he was holding, and was about to enter the
vehicle, when he heard a loud explosion and realized that he had been shot in the right thigh
by Officer Harris. He fell to the ground, the officers picked him up and threw him into the back

of the police vehicle, still not informing him of the reason for his arrest.

Delan testified that this occurred in full view of several onlookers. Whilst in tt  back of the
van he felt a burning sensation on his right thigh. He removed his pant and saw that he was
bleeding. The officers took him to the Marchand Police Station. The Corporal in charge at the
station instructed the officers to take him to the hospital because he was wounded. They did
s0, he was treated, and the bullet was removed from his thigh. He was discharged from the
hospital that same night and taken back to the Marchand Police Station where he remained
det: 2d. He was placed in a cell with two other men who were themselves not wearing face
masks. On 15% March 2021 he was charged for assault, resisting arrest and failure to comply

5






[21]

[22]

(23]

arrest. After Delan was ot the officers lifted t....andpla 1h...Ir hepolice' iicle. Two
of the offi  jumped into the back while Officer Noel drove the ' iicle. The nexttin  he

saw Delan he had a limp and was using a cane to walk.

During cross examination Jessie admitted that Delan was not wearing a mask. He also
agreed that Delan was being aggressive towards Officer Noel, and was not compliant when
the officer asked him to put on his mask. He confirmed that Delan resisted arrest and told
Officer Noel that he was not going anywhere unless the officer told him why he was being
ar  ted. Jessie further admitted hearing Officer Noel inform Delan that it was an offence to
not wear a mask in public but stated that he did not hear the officer inform Delan that he could

be arrested if he did not wear his mask.
The Defendant’s Evidence

Nigel Noel, Ca—~-~' 40 (“Officer Noel")

Officer Noel stated that on 13t March 2021 he was on duty with Officers Harris, Jones and
Thomassin. They left the Special Services Unit (“SSU") and proceeded to the Central Police
Station for a joint patrol operation. He was carrying an FNC service rifle and a Glock 17
service pistol. He arri* 1 on Bridge Street with his subordinate officers at about 7:45pm and
waited for other officers to arrive. All the officers were wearing masks. Whilst waiting he
noticed three individuals walking along Bridge Street without masks. He stopped them,
enquired about their masks and why they were violating the curfew. Two of the individuals

explained that they had just left work. They placed their masks on, and were allowed to leave.

He asked the third individual, Delan, whether he had a mask. Delan replied that he did, but
refused to put it on when asked to do so. Officer Noel then informed Delan that he was being
arrested. Delan resisted, and assaulted the officers. A struggle ensued. Delan lost his balance
and fell to the ground face up. Officer Noel stated that he placed his knee on Delan and
handcuffed him to the front of his body with the help of Officer Jones.
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He denied approaching Delan, and stated that the 3 individuals w.._ walking tov  d th_
He agreed that he spoke to all 3 individuals to find out why they were not wearing mas  He
denied that Delan informed him that he had removed his mask to smoke a cigarette, or that
he was coming from work and needed a ride to Ciceron. Officer Noel denied Delan’s
allegation that he was not wearing a mask at the time of the encounter, and stated that he

and the other officers were all wearing masks.

Officer Noel further denied that he failed to inform Delan that he was under arrest, or that he
would be told the reason for his arrested, at the police station. He stated that he informed
Delan that he was being arrested for failure to put on his mask. He denied holding Delan by
his throat and tripping him, and maintained that Delan lost his balance and fell while
attempting to resist arrest. He agreed that Officer Harris took away the long riffles that he and
Officer Jones were carrying, while they tried to subdue Delan. He admitted that Officer Harris
was issued a shot gun, but denied that Officer Harris shot Delan, or that Delan was shot on
Bridge Street. He maintained that the incident occurred in the back of the van on the way to
the police station. He denied that Delan was turned away by the custody officer at the
Marchand Polic  Station, because he was injured. Officer Noel stated that they never spoke
to the custody offic . When questioned about the report made against Delan, he ¢ ed that
he did not give the investigating officer a witness sta nent at the time, and disagreed that
the charges laid against Delan were false and designed to justify or cover up shooting him.

Vitus b~ ™7 7B (0~ arris)

Officer Harris testified that he has been a police officer for 13 years and considers himself an
experienced officer. He was aware of the Standing Orders of the Royal Saint Lucia Police

Force and the Use of Force Policy and was trained in the use of weapons and fire.....s.

He stated that on 13t March 2021 he was part of a joint patrol operation along with Officer
Noel, Special Constable Thomassin and Officer Jones. He was issued with a Glock 17 pistol
prior to his departure from the SSU. They proceeded to the Central Police Station, and arrived
on Bridge Street around 7:45pm, where they waited for other officers who were also detailed

fort joint patrol.
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to  nain seated, but he refused to comply. Officer Harris stated that he rested his body on
Delan to prevent him from moving. Delan bit his leg, behaved very aggressively, and made
threats to kill the officers when he was released. Delan kept kicking and slipping out from

under Officer Harris, with Officer Jones trying to assist Officer Harris to subdue him.

Officer Harris testit | further that Delan kicked Officer Jones, causing him to almost fall out
of the moving vehicle. Officer Jones regained his balance and continued trying to assist
Officer Harris. Delan kicked Officer Jones again and spat on him. At that point Officer Jones
shot Delan with a beanbag round. Delan then said, “Is kill you have to kill me" and continued
to behave aggressively. Officer Noel stopped the vehicle moments away from the Marchand
Police Station and asked what happened. Delan was bleeding from his thigh, so Officer Noel
drove to the hospital. Delan continued to behave aggressively during the drive to the hospital.
Upon arrival Delan was placed on a wheeichair, and was left in the custody of Inspector
Morgan. Officers Noel, Harris and Jones returned to their joint patrol. The Officers
subsequently made a report against Delan at the CID, for resisting arrest, assault, threats to

kill, failing to wear a mask and violation of curfew.

In cross examination Officer Harris agreed that persons normally waited for transportation
near the bridge on Bridge Street. He admitted that Delan informed Officer Noel that his mask
was in his pocket but denied that Delan admonished Officer Noel because the officer was not
wearing a mask. He stated that Officer Noel told Delan that he was under arrest for not
wearing a mask and made an attempt to hold Delan, and Delan responded by hitting Officer
Noel's hand. ' Jenied that Officer Noel held Delan around his neck and tripped him. Officer
Harris confirmed that at one point he was holding all the long rifles (having taken them away
when Officers Noel and Jones were trying to place handcuffs on Delan) but denied that he

shot Delan or hit him with his gun.

Officer Harris also admitted that Delan was being transported from Bridge Street to the
Marchand Police Station when he threw his clothes onto Brazil Street, and not Bridge Street.
He admitted that he noticed that Delan was injured from Brazii Street but did not inform Officer
Noel, so that Delan could be transported to the hospital. He could not recall when the incident

was reported to CID or whether he gave a statement to any officer from CID. He stated that
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he tried to escort Delan to the back seat of the police vehicle, he isted. All thre  officers
lifted Delan and placed him in the back tray of the vehicle. Officer Jones and Harris sat with

Delan in the back of the vehicle. Officer Noel drove the vehicle in the direction of the Marchand

Police Station.

Officer Jones testified that before Officer Noel drove off Delan removed his pants. He made
efforts to stand in the back of the vehicle whilst it was moving. Officer Harris asked him to
remain seated, but he refused. Officer Harris rested his body against Delan to restrain him,
and he bit Officer Harris’ leg and made threats to kill the officers when he was released. In
attempting to assist Officer Harris to restrain Delan, Delan kicked Officer Jones causing him
to lose his balance. In response, he discharged one beanbag round from his riffle. Delan
began to bleed, but remained aggressive, kicking and spitting on him. Officer Noel stopped
the vehicle to find out what happened, and Officer Harris explained what had transpired. They
were already near the Marchand Police Station, however Officer Noel turned the vehicle
around to take Delan to the hospital. Delan continued to behave aggressively on the way to
the hospital. Upon arrival he was placed on a wheelchair, escorted inside, and left in the
custody of Inspector Morgan. They left the hospital and returned to their joint patrol.
Subsequently reports were made against Delan at the CID for violation of the curfew, failing

tov iramask, resisting arrest, assault and threats to kill.

During cross examination Officer Jones agreed that there is an area on Bridge Street close
tott bridge where people board transportation. He denied that there were persons on the
bridge on the night of the incident. He stated that he and all the other officers were wearing
masks when they encountered Delan and the two other gentlemen. He admitted that Delan

informed Officer Noel that he was coming from work and that his mask was in his pocket.

He denied that Delan questioned Officer Noel about not observing the protocol by failing to
wear a mask. He disagreed that the reason Officer Noel had to admonish Delan about
wearing the mask a second time, was because Officer Noel was not wearing a mask and
Delan questioned him about it. Officer Jones further denied that Delan was tripped and thrown
to the ground by Officer Noel. He stated that during the scuffle between Officer Noel, Delan,
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and food to eat, before handing him over to S; ial Constab Misc! 1 Tt dore. Delan

appeared to be in good health at that time. He was processed and placed in a holding cell.

In cross examination Officer Morgan agreed that Officer Noel and the other offic.  left the
hospital around 10:15pm. He agreed that Delan was limping when he was discharged from
the hospital and stated that he had to help him get into the police vehicle. Officer Morgan
stated that Delan was not naked whilst at the hospital and that he left with his pants and vest

on.

ElishE 1 l%r\h AND JUNLL o o o I..I:A—.:).
Officer Julien’s evidence is that he has been a police officer for the past 5 years, attached to
the CID. Around 7:45pm on the night of 13t March 2021 he was on duty at the CID and was
assigned to investigate a report made by Officers Noel and Harris against Delan, for resisting
lawful arrest, failing to observe curfew and assault. He received statements from the two

offi s.

On the following day he met with Delan at the Marchand Police Station, where he informed
him of the reports made against him. He cautioned Delan and invited him to give a statement,
however, Delan remained silent. He informed Delan that it was an offence not to comply with
the curfew, assault anyone, and resist lawful arrest, and that he had reason to suspect that
he had committed these offences. He again asked Delan whether he wanted to give a
statement. Delan responded that he did not. He informed Delan of his rights as a prisoner in
custody, asked if he understood and whether he wished to exercise any of his rights. Delan
indicated that he understood but did not wish to exercise any right. He made a note of Delan'’s
responses on the Rights in Custody Forms. After completing the relevant forms, they were
signed by Delan, Constable Emmanuel (as a witness), and himself. Officer Julien stated that
he gave Delan a copy of the Rights in Custody Form for each of the offences.

On 15% March 2021 around 11:30am Officer Julien met with Delan in the presence of Justice
of the Peace Francis Artiside and preferred charges against him for failure to observe a

curfew, resisting arrest and assault. He read each charge individually to Delan and asked
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t* admil |that he issued a sling gun to Officer Harris and that the firearm regis ~ sl._.ved
a record of who he issued weapons to. When told by Counsel for the claimant that a diarist
cannot issue firearms and that the duty of the diarist is to record the ... ovement of officers, he
stated that authorization is given by the supervisor, to the diarist on duty, to issue weapons
to officers performing mobile patrol duties or any other duty which require the use of weapons.
He denied that he acted outside of his scope of authority when he issued the firearms. When
questioned about injuries caused by beanbag rounds, Officer Henry stated that a beanbag

can cause injury when shot at close range.

Clinson John, Acting Corpore! 242 (""#ger !~k

Officer John gave evidence that he has been a police officer for 19 years. He stated that at
about 6:30pm on 6t September 2021, he was assigned to investigate a report of assault and
threatening words made by Officers Jones and Noel, against Delan. He met with tt  fl.__s,
interviewed them and took statements from them. He later went to the scene of the incident
on Bridge Street, accompanied by the officers, and they showed him where the incident
occurred. Later that day, he met and spoke with Officer Harris and obtained a statement from

him.

Sul quently, at about 9:30am on 10" September 2021 he met with Delan on Coral Street
in Castries and informed him of the reports of assault and threatening words made against
him by Officers Jones and Noel. He cautioned Delan, who remained silent. He informed him
that it was an offence to hit and threaten anyone. He also informed him that he had reasonable
grounds for suspecting that he had committed these offences. He recorded Delan’s personal
information and informed him that he would be lodging complaints against him for the

offences of assault and use of threatening words.

Officer John stated that he lodged the complaints at the First District Court, and pre

summons for the parties to attend on the first court hearing date. He stated that during his
investigations he contacted Delan several times in reference to recording a statement from
Jessie, who Delan had indicated was present during the incident. However, Jessie never

showed up for the appointment.
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“If a Policeman arrests without warrant on r ;onable suspicion o1 felony, or other
crime of a sort which does not require a warrant he must in the ordi 'y
circumstances inform the person arrested of the true ground of arrest. He is not
entitled to keep the reason to himself or to give a reason which is not the true reason.
In other words, a citizen is entitled to know on what charge or suspicion of what he
is seized.”

In Counsel's view, the true reason for the claimant being arr 2d was because he spoke

back to Officer Noel, which enraged the officer.

Defendant's Submissions

Counsel for the defendant submitted that police officers are conferred with the power to arrest
any individual who for reasonable cause is susj ted of committing an offence. Counsel
stated that the test for determining whether Officers Noel, Jones and Harris had reasonable
cause to arrest and detain Delan is both subjective and objective. He relied on the case of
Everette Davis v the Attorney General® where Ramdhani J stated:

“... The test as to whether there is reasonable and probable cause is both subjective
and objective. The perceived facts must be such as to allow the reasonable third
person and actually cause the officer in question to suspect that the person has
committed or is about to commit a crime. It does not matter if the information available
to the police leads equally or more to a view that the person may [ innocent of the
offence once it leads reasonably to a conclusion that he may have committed, or is
about to commit the offence, that is sufficient to ground the arrest. The reasonable
police officer is assumed to know the law and possessed of the information in the
possession of the arresting officer, and would have believed that the claimant was
guilty of the offence for which he was arrested. The term ‘reasonable suspicion’
relates to the existence of facts at the time. It does not relate to a perception on the
state of the law.”

Counsel argued that once reasonable grounds for suspicion is established, police officers
have a discretion whether to exercise the power of arrest. He contends that Officer Noel was
well within his right to arrest ™ :lan pursuant to police powers under section 23 of the Police
Act9 and in accordance with section 570 (3) of the Criminal Code'® when he observed that he

was not wearing a mask whilst walking on Bridge Street during curfew hours on 13t March

8 SKBHCV2013/0220 (delivered 30t June 2014), at paragraph 12.
8 Cap 14.01 of the Revised Edition of the Laws of Saint Lucia
10 Cap 3.01 of the Revised Edition of the Laws of Saint Lucia.
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(e) upon a reasonable suspicion of his or her having committed, or being about to
commit, a criminal offence under any law.”

Subsection 570(2) of the Criminal Code'* provides that ‘a police officer may arrest without
warrant anyone who is or whom he or she, with reasonable cause, suspects to be, in the 3t
of committing or about to commit, an offence’. Similarly, subsection 23(1) of the Police Act'5
provides that police officers are conferred with the power to arrest any individual who for

reasonable cause is suspected of committing an offence.

It is settled law that the question whether the facts disclose reasonable cause for an arrest is
one to be decided by a judge® and the threshold for establishing such reaso )le cause is
alow one?. Itis also well established that informing an arrested |  son of the reason for an
arrest may not be necessary if the circumstances are such that the nature of the alleged
offence for which he is being arrested is known to him. Further, the requirement that he should

be so informed does not mean that technical or precise language must be used?8.

It is not disputed that at the time of Delan’s arrest, a curfew was imposed from 7:00pm to
4;00am daily'®. Regulation 4 of the State of Emergency Regulations stated the following:

(1) A curfew is imposed each day from 7 p.m. to 5 a.m.

(2) A person who does not comply with the curfew imposed under sub-regulation (1)
commits an offence and is liable on summary conviction to a fine not exceeding
ten thousand dollars or imprisonment for a term not exceeding six months or
both.

By a subsequent amendment which came into force on 16t February 2021 the curfew was
imposed ‘each day from 7pm to 4 am’.20 At the material time, failure to wear a face mask was

also a criminal offence for which the penalty was a fine, imprisonment, or both. This was

14 Supra note 7

15 Supra note 6

16 Dallison v Caffrey — supra note 2

17 Buckley and others v Chief Officer of the Thames Valley Police [2009) EWCA Civ 356.

18 Christie v Leachinsky [1947] AC 573 at 586-587)

19 Constitution of Saint Lucia (State of Emergency) Regulations 2021 Statutory Instrument Number 28 of 2021 in force
on 3 February 2021.

20 Constitution of Saint Lucia (State of Emergency) (Amendment) Regulations 2021 Statutory Instrument Number 42 of
2021 in force on 16% February 2021.
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It is correct to say that a reasonable police officer would ha  suspected Delan of having
committed offences, he having been caught red-handed on Bridge Street past the curfew
hour and not wearing a mask. Delan admitted that he was aware of the curfew and stated
that when he arrived in Castries he had 45 minutes to get a bus to get to his home at Ciceron.
However, he made a detour and stopped at a bar where he has drinks, before proceeding to
the Ciceron bus stop. Wearing a mask in public was also one of the mandatory protocols
implemented during the pandemic. These protocols were widely publicized, and were
common knowledge. Delan was questioned by Officer Noel on his reason for being out during

the curfew, and failing to wear a face mask in public.

Although the officers agree that they could have exercised discretion when  forcing the
Covid-19 Regulations, violation of the curfew and failure to wear a mask in public were strict
liability offences, as the public safety and welfare were at stake. Delan’s arrest was lawful as
he would have been fully aware that he had contravened the curfew, having been out on
Bridge Street after 7:00pm, and not wearing a face mask at the time. He would have known
based on the exchanges | w1 himself and Officer Noel thatt w~as! 'agame 2d by the
officers, for committing these offences. In my view the use of technical or precise language
by Officer Noel was not an absolute necessity in these circumstances. Consequently, the

claim of unlawful arrest fails.
Issue 2 : Was Delan falsely imprisoned?

Counsel for the claimant has argued that Delan’s detention amounted to false imprisonment
because he was not told that he was being arrested, nor was he informed of the reason for
his arrest. Counsel cited a passage from Christie v Leachinsky2* where Lord Viscount
Simons :d:

“A citizen is entitled to know on what charge or suspicion of what he is seized. If the
citizen is not so informed, but is nevertheless seized, the policeman, apart from
certain exceptions is liable for false imprisonment’.

24 Supra note 20
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| therefore conclude that as Delan's arrest was lawful, the justification or lawful authority for
his imprisonment was inevitably present. Consequently, the tort of false imprisonn 1t has

not been established and that component of the cl..... fails.

Issue 3 : Did the police officers commit assault and battery against Delan?

Cimant's Subr--=*==~

Counsel for the claimant contends that Delan suffered assaultand ba  y on his person when
Officer Noel held him around his throat in a neck choke, placed his foot behind Delan'’s legs
and tripped him to the ground. In so doing Delan experienced not only the fear of falling but
actually fell to the hard concrete pavement, where he was beaten by all the officers and then
handcuffed and shot in the upper right thigh by Officer Harris. Counsel submitted that the
claimant's evidence establishes intentional and unlawful acts on the part of Offi__. Noel and
the other officers who assisted him. Counsel further stated that Officer Jones’ testimony was
that Officer Noel placed his knee on Delan’s chest whilst on the ground. It is admit  that

Delan fell to the ground, and there could have been no need to shoot him.

Counsel further argued that the defendant's assertion that Delan was drunk and behaved
disorderly and nonchalant about the curfew does not add up. Although he admitted to having
a few drinks, the attending physician at the hospital stated that all vitals were normal. Counsel

says this could not be consistent with a person who was drunk and out of his elements.

Counsel further argued that Delan was shot at close range while he was subdued, hand
cuffed, and posed no threat to the officers. The officers’ evidence of the timelines of the
incident varied significantly to the entries in the station diary and register, and they could not
recall important information. They were only consistent with their version of events in relation

to the shooting, to cover up the unlawful shooting of the claimant.

Defen™-—*- Subr~~~ions
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reasonable man might fear violence was about to be applied to him. Battery on #f other
hand, is defined as the “intentional or reckless application of unlawful force to the body of
another person”30 Thus, it has been said that anything that amounts to a blow, whether

inflicted by hand, weapon or missile, is a battery.3!

Delan cites two instances in relation to the allegations of assault and battery. Firstly against
Office  Noel and Jones for physically beating him, and secondly against Officer Harris for

shooting him.

It is not disputed that Delan was shot, however the police officers account of the incident is
diametrically opposed to that of Delan. Officers Noel, Harris and Jones denied the particulars
of assault, and claim that when Officer Noel informed Delan that he was under arrest and
attempted to hold him, Delan hit Officer Noel and told him ‘you are not arresting . and if
you touch me again | will break your legs and kill you'. Further, Officer Noel stru¢ "2d to

Delan in handcuffs as he wi  “esisting arrest by kicking and throwing punches at both Officers
Noel and Jones. When he was placed in the back tray of the police vehicle he attempted to
stand whilst the vehicle was moving. He bit Officer Harris' leg and made threats to kill him
once he was released from custody. When Officer Jones attempted to assist Officer Harris,
Delan kicked him almost throwing him off the moving vehicle. Officer Jones then discharged

one beanbag round to subdue Delan, who remained overly aggressive.

As the claimant and defendant have differing versions of the events, the standard of proof
must be determined on a balance of probabilities. The following statement of Baroness Hale
in the House of Lords decision of Re B (Minors)32 is instructive:

“The balance of probability standard means that a court is satisfied an event occurred
if the court considers that, on the evidence, the occurrence of the event was more
likelythan not... Itn s only that the inhe 1t probability orimp  “ability of an event
is itself a matter to be taken into account when weighing the probabilities and
deciding whether, on balance, the event occurred. The more improbable the event,
the stronger must be the evidence that it did occur, before, on the balance of
probability, its occurrence will be established.”

% Halsbury's Laws of England (2016) vol. 25, para 134,
31 See: Clerk and Lindsell on Tort at paragraph 17-03
32(2008' ~ VCA Civ. 282.
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documents to prove his claim for loss of wages, he should receive a nominal award, b.  d
on the principles espoused in Greer v Alstons Engineering Sales and Services Ltd3.

Counsel for the defendant submitted that the figures pleaded were unsubstantiated and
amount to bald assertions, but accepted that Greer v Alstons Engineering Sales and
Services Ltd®  authority for an award of nominal damages in circumstances where the
value of the loss claimed is unsubstantiated. He referred the court to paragraph 6 of the
judgment where the court opined as follows:

“When such (documentary) evidence is not provided, however, it is open to the trial
judge to give consideration to an award of nominal damages. In McGregor on
Damages (13th edn.) at para 295 it is stated: ‘Nominal damages may also be
awarded where the fact of a loss is shown but the necessary evidence as to its
amount is not given. This is only a subsidiary situation, but it is important to
distinguish it from the usual case of nominal damages awar. | where the is a
technical liability but no loss’. In the present case the problem is simply one of proof,
not of absence of loss but of absence of evidence of the amount of loss.”

Counsel proposed that a nominal sum of $562.00, which represents the special damages
claimed, excluding loss of contractual electrical services, is what may be awarded in these

circumstances.

Analysis

It rite that special damages in the sense of a monetary loss which a claimant has sustained
up to the date of trial must be pleaded and particularized. ...e law is settled in this re;
Nonetheless, nominal damages may be awarded where the fact of a loss is shown but the

corresponding evidence to substantiate the value of such loss is not provided.

Although the claimant provided no evidence to support the amounts claimed as special
L-...—o--, It is apparent from his evidence, that he incurred loss and expense. | am of the
view that the manner in which he was handled by the police officers supports his assertions

that he suffered loss of the items mentioned in the claim.

% [2003] UKPC 46.
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