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JUDGMENT

1 ST ROSE-ALBERTINI, J. [Ag]: Republic Bank (EC) Limited (the Bank) seeks to recover
the sum of $1,342,800.57 from the first defendant Emti Limited (Emti) and the second
defendant Emad Ward (Emad) as co-borrowers, and the third defendant Nadia Ward (Nadia)

as guarantor.
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It is | that a loan was gran | to the defendants, and secured by a hypothecary
obligation over immovable property belonging to Emti. The property was purchased with the
loan and a personal guarantee given by Nadia. The Bank says the defendants have failed
to repay the debt despite repeated demands and are jointly and severally liable for the

principal balance due on the loan, bank charges, interest and costs.

The defe lants filed their defence, to which the claimant filed a reply. The parties filed
witness statements, and the matter progressed to a 2-day trial. At trial the Bank deployed its

full case and its main witness was cross examined and re-examined.

At the close of the Bank's case Counsel for the defendant proceeded to make a no ¢ e
subm  )non behalf of all the defendants. The Court heard initial arguments and adjourned
to the second day of trial, when the defendants were put to their election. Counsel for the
defen ints stated unequivocally that they have elected to call no evidence at trial (albeit that
a« ‘ence and witness statements were duly filed), and they wished to stand by their no
case submission. The parties were directed to file and further written submissions and

authorities, and the matter adjourned for final oral submissions.

On 4t October 2023 | ruled that the no case submissions had no merit, that the Bank had
proven its claim on the prepor rance of the evidence, and gave judgment in favor of the

Bank, against all three defendants. My full reasons are contained in this judgment

The Issue

.. only issue which the Court was required to determine was whether the claim was
defeated on the grounds advanced in relation to the no case submission  d if not, whether

the Bank had satisfied the requisite threshold for establishing its case.

The Law on No Case Submission in Civil Claims

It is well settled that only in the most exceptional circumstances should a judge entertain a
submission to dismiss an action at the close of the claimant's evi ice, without putting the

idant to election.



8] i€ correct approach was explained in Benham Ltd v Kythira Investments Ltd and
another! in this way:-

“Where a defendant is put to election, and has decided not to adduce evidence
and to stand by a no case submissions, that is the end of the matter as regards
evidence. The judge will not hear any further evidence, which might give cause
to reconsider findings made on the basis of the claimant's case alone. The case
either fails or succeeds, even on appeal.”

In Miller (t/a Waterloo Plant) v Margaret Cawley2 Mance LJ explained the test to
be applied by a judge where a defendant is put to election and elects to call no
evidence. He stated :

“18. The issue after an election is, in other words, not whether there was any real or
reasonable prospect that the claimant’s case might be made out or any case fit to
go before a jury or judge of fact It is the straightforward issue, arising in any trial
after all the evidence has been called, whether or not the claimant has established
his or her case by the evidence called on the balance of probabilities.

19.....

20... once a defendant has elected to call no evidence, ... the only issue then
becomes whether in the light of the evidence already adduced the claimant
has made out his case on the balance of probabilities.........."

9] & point was further elucidated in Benham? where it was said that:

“..... in those cases where the defendant elects to call no evidence, the only issue
then is whether the claimant has established his claim on the balance of probabilities
..... But it must be recognised that he may have done so by establishing no more
than a weak prima facie case which has then been strengthened to the necessary
standard of proof by the adverse inferences to be drawn from the defendant's
election. Such adverse inferences can in other words tip the balance of probability
in the claimant's favour.”

[10] Tt position is different where a defendant has not been put to election and in the Miller
case Mance LJ went on to distinguished the test to be applied in such instances, which

would require the lesser threshold of “a realistic prospect of success”. He stated:

“14. Where a judge does, however, embark at the close of the claimant's case on a
determination whether the claimant's case has no real prospect of success without
requiring any election, the judge will, if he determines that the claimant's case has

112003] EWCA Civ 1794 at para 43
2[2002] EWCA Civ 1100 at paragraphs 17 to 20
3 Supra note 1 at paragraph 30 of the judgment
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Emti is incorporated as Company No. C287/20167. _.nad and Nadia a its only directors

and areholders. L....ad is a Doctor and Nadia is a Manager.

Itis alleged that Emti and Emad were customers of the Bank of Nova Scotia ("BNS”), and
co-borrowers of Residential Mortgage Loan No. 91700 (‘the loan”). Nadia agreed to
guarantee the loan and rendered herself jointly and severally liable with Emti and Emad, for
amounts due and owing on the loan. By way of a Banking Business Vesting Order dated 4t
October 2019 all the rights and interests in BNS banking business in Saint Lucia were

. .isferred to the Bank, including the rights and interests in the said loan.

The claim against the defendants jointly and severally is for the sum of $1,342,800.57

comprising the following:

Principal -$1,135,156.96
Add-on-Charges - $11,030.91
Interest on principal - $196,106.51
Interest on Add-on-Charges - $441.91

Late Fees - $65.00

The Bank further claims interest on the principal balance of $1,135,156.96 at the rate of
7.5% per annum from 8t July 2020, until payment of the debt in full.

It is said that the loan is premised, inter alia, on:

1. Applications for Credit dated and signed 17t February 2017
2. A Personal Credit Agreement dated and signed 28% February 2017

3. A Hypothecary Obligation registered in the Land Registry on 25" August 2017 as Instrument No.

3337/2017.

Beverly Gideon gave evidence in relation to the authentication of bankers books and records
belonging to Bank, to be used as evidence, for the purposes for section 125 of the _vidence
Act. As the Bank had failed to properly authenticate its bankers books and records by way
of a duly executed affidavit, this was done by calling the respective witness, who was not

required to be cross-examined.

7 See TAB 2 of Trial Bundle 3
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Yasmin Joseph (“Yasmin”) was the main witness for the Bank. She is oyed as the
Adjuster for Collections and Recoveries, and was employed in the same position with BNS
for 4 years. She has 20 years of banking experience. She testified that Emti and Emad are
customers of the Bank by virtue of the loan, which was advanced to them as co-borrowers,
an Nadia is a customer by virtue of savings account no.10311998 (the “savings account’)

an as guarantor for the loan.

On 5 January 2017, Emad and Nadia made an application for the savings account which
was they personally signed?. Printouts of the customer account information for Nadia and
Emad as confirmation their ownership of the savings account was exhibited'0. By way of
separate applications for cr¢ : dated and signed on 17" . uary 2017, Emti, ~ nad and
Nadia applied to BNS for a loan in the sum of $1,134,000.00 to purchase a house. The loan
applications were signed on behalf of Emti and Emad as co-borrower, and Nadia as
guarantor, by Zayad Ward (“Zayad"), as their lawfully appointed attorney. It is said that in
relation for Emad and Nadia his authority is derived from a Power of Attorney registered at
the ind Registry on the 8t February 2017 as Instrument Number PA75/2017 (“PA75") and
for Emti from a Power of Attorney registered at the Land Registry on the 10t February 2017
as Instrument Number PA89/2017("PA89"). Co tively these two documents will be
referred to as the POA'’s in this judgment. Copies of the loan applications and the POA's

are exhibited".

Thereafter a Personal Cri  : Agreement'2 dated and signed 28t February 2017 (“the PCA")
shows that the loan in the sum of $1,146,474.00 (inclusive of commitment fee) was granted
by BNS to Emti and Emad as co-borrowers, and the full amount of the loan was gue  iteed
by Nadia. The PCA was signed on behalf of Emti, Emad and Nadia by Zayad acting under
PA75 and PA89. The PCA also confirmed that the purpose of the loan was to purchase a
hc . It was agreed in the PCA that interest would accumulate on the loan at the rate of

7.25% per annum and it was repayable by monthly installments of $8,286.79, with an initial

8 See Exhibit YJ3
9 See Exhibit YJ3
10 See Exhihit Y.J4

1
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payment of $8,969.96 to be made on 31stMarch 2017. Tt PCA also stz | that payments
to tt loan would be debited from the savings account. The PCA is accompanied by a
document entitled ‘Personal Credit Agreement Companion Booklet' (“the Booklet")!3 which
includes, among other things, the additional terms of the loan as well as the terms of the
guarantee. As it relates to the terms of the guarantee, the Booklet provides that the loan
can be recovered from Nadia prior to an attempt at recovering same from the co-borrowers

as, “all benefits of discussion and division” have been given up.

Yasmin further testified that the security for the loan is an Hypothecary Obligation registered
at the Land Registry on 25t August 2017 as Instrument Number 3337/2017 against Parcel
No. 0649D 16 (“the hypothec")4. It was granted by Emti in favour of BNS, and the property
securing the loan is registered in Emti's name. The Hypothec was signed by Zayad on
behalf of Emti by virtue of PA89. Pursuant to the PCA, the Loan was disbursed to McNamara
& Co. the law firm acting for the Defendants, receipt of which was acknowledged and

evidenced by receipt dated 3 March 201715 from the firm.

She stated that the loan was being serviced through the savings account, albeit
inconsistently, until 9 March 2018 when payments ceased. The payments made towards
the loan are reflected on the statements for the loan history and savings account's. The
codes used on these statements were explained. The loan history showed that late fees in
the sum of $65.00 for each late payment were added to the loan as it was not being serviced
on time. Monthly payments fell due on the 1st day of each month. Additionally, add-on
charges for fees associated with the loan recovery process accumulated. The balances
stated on the loan history is the current balance only, being the principal balance and add-
on charges, and does not include the interest on principal balance and add-on charges, or
the late fees. The complete balance outstanding on a loan is shown on a payout inquiry.
Due to the manner in which the loan was being serviced, the status changed from current to

non-performing/non-accrual on 15t June 2018 and this is represented on the loan history.

13 See Exhibit YJ8
14 See Exhibit YJ9
15 See Exhibit YJ10
16 See Exhibits YJ11
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e further stated that she was familiar with the . _.\'s and that clauses 1 and 2 would have
pe....tted Zayad to obtain advances from any bank on behalf of the defendants, or to
approach a financial institution for a loan on their behalf. Although is not detailed in saying
he should obtain a loan, in terms of transacting business at clause 1 that is what it says. St

considered obtaining a loan to be transacting business and disagreed that the POA’s did
not permit him to guarantee any loan on behalf of Emad and Emti. She disagree that there
is no clause in the . A89 which permitted Zayad to pledge, hypothecate or mortgage any
property belonging to Emti, and stated that a power of attorney may vary based on what it is
that it gives authority do. She agreed that if it does not permit a particular power the attorney
would be unable to do it. She confirmed that the PCA stated that the full amount of the loan
was guaranteed by Nadia and that the PCA is a loan agreement, It was signed on behalf of
each the defendants. Apart from the PCA there was no other document specifically called a
guarantee and no certificate of independent legal advice. She agreed that the claim is indeed

hinged on the applications for credit, the PCA, and the hypothec.

No Case to Answer

The Defendants Submissions

In oral submissions made on 7t November 2022 Counsel for the defendants stated that the
Bank relies on 3 documents to substantiate its case, all of which are all void either because
they were signed prior to execution and registration of the POA's, or that the attorney Zayad
had nc  ithority by way of a specific instructions or clauses contained in the POA’s to seek
loans and advance from any financial institution on behalf of the defendants, or to pledge or
hypothecate the immovable property of Emti, or to bind Emad and Nadia as guarantors.
Counsel says clause 1 of the POA’s, which the claimant relies on, only confers general terms
and according to articles 1603 and 1604 of the Code such powers particularly in respect of
hypothecation ought to be expressly stated. No such power was conferred in PA89 fo pledge
the immovable property belonging to Emti. Thus, the Bank faces the impossible task of

establishing its claim on the balance of probabilities, as all the documents relied on are void.






[34]

[39]

[36]

[37]

pledge, hypothecate or obtain loans, as this must be specifically expressed. There is no
dispute that the POA’s are authentic, but the interpretation of clause 1 and whether it

authorized Zayad to do as he did on behalf of the defendants, is what is being questioned.

In written submissions?! and further oral submissions made on 19t December 2022 Counsel
cited the following articles of the Code to support the defendants position that for acts of
hypothecation, the agency must be express, and that Zayad acted beyond the scope of the
authority given to him:

“1603. The agency may be either special, for a particular business, or general, for all

the affairs of the principal.

When general it includes only acts of administration.

For the purpose of a'i~~~*~n and hypothecation, and for all acts of ownership other
than acts of administration, tne agency must be express.

1604. The agent can do nothing beyond the authority given or implied by the agency.
He may do all acts which are incidental to such authority and necessary for the
execution of the agency.

Counsel submitted that the Bank relies on the following clause in the POA's which did not
permit Zayad to obtain loans or pledge property:
“To take charge of manage, transact and administer all and singular THE
CONSTITUENT'S affairs, business and property in Saint Lucia in such manner as
THE ATTORNEY shall think fit.”
In order to meet the requirements of article 1603 to hypothecate property and for obtaining
loans Counsel opined that the following clause should have been contained in the POA's:

+v obfain advances or loans from any person or bank either alone or jointly with
others and as security therefore to pledge, hypothecate or mortgage all or any part
of THE CONSTITUENTS real or personal, movable or immovable property, upon
such terms and conditions as THE ATTORNEY shall deem fit.”

f 1 Wi L | onthe ¢ :of Arthur Alban Richards v Jennifer Richards22 wt e
a Deed of Gift was set aside and cancelled in circumstances where the court found that the

power of attorney in question did not give any power to the attorney to convey the

21 Filed on 18" November 2022
22 3VGHC2018/0053 at paragraphs 26, 27, 28, 31, 32, 34, 35, 36, 37 and paragraph 36
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constituent's property to herself. It was said that documents which purport to act as power
of attorney should be strictly construed, and as the document in question did not confer any

powers on the defendant for the creation of a deed.

The case concerned circumstances between a father and daughter, in which the daughter
as attorney was authorized to sell property belonging to her father but indeed was not
empowered to divest his property by way of an outright conveyance of a Deed of Gift to
herself. The defendant was of the belief that wt 1 her signed the power of attorney
he had said that he wanted to convey I property to her. Following a trial where the court
had the opportunity to hear the evidence and assess the credibility and veracity of the
witnesses, the court found that upon a strict construction of the power of attorney, the
defendant was not empowered to gift the property to herself in circumstances where she
was only empowered to sell such property. On that basis the deed which she had executed

in her favour was cancelled.

Regarding Nadia Counsel amplified his submissions that as she was not afforded the
opportunity to obtain independent legal advice with respect to the transaction and because
of this she is absolved of any liability to the Bank. The well-known pronouncements of Lc

Browne-W .inson in the case of Barclays Bank | > v O”Brien?* when dealing with

circumstances of undue influence was cited as authority for this proposition.

Counsel contends that the no case submission is about whether the Bank has advanced a
case to be answered by any of the defendants. The defence and witness statements which
they filed are now irrelevant. Even if they have admitted that Zayad is their duly appointed
attorney, which is true because clause 2 of the POA’s empowered him to acquire or
purchase property, and he was empowered to sell, lease orend | ies among other things.
He in ct had authority to do several things, however the POA’s simply did not permit
obtaining loans on behalf of the defendants. The issue is not what was pleaded by way of

defence, but whether the Bank has made out a case against the defendants.

12
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Counsel says there is no ambush as suggested by the Bank, and the burden of establishing
the claim is that of the Bank. In closing Counsel opined that based on the construction of the

claim there is simply no case to be answered by any of the defendants.

The Banks Submissions

In oral submissions on 7t November 2023 Counsel for the Bank stated that although the
POA's were not in existence at the time that the applications for credit were signed, these
applications are not agreements, but simply expressions of an interest or intention. The PCA
was signed on 28t February 2017 and the hypothec was executed on 25t August 2017 and
these are the two documents which constitute the agreement between the parties, in relation
to the loan. The PCA is accompanied by the booklet which contains all the terms of the
lending, and it states that Emti and Emad are co-borrowers and Nadia is a guarantor, for the

loan.

Counsel relied on the following extract from Bowstead & Reynolds on Agency?4 to support
the Banks contention that Zayad was empowered to undertake these transactions. It states:
“ a power of attorney is ‘a formal instrument by which one person empowers another
to represent him, or act in his stead for certain purposes. It may contain general
or particular powers”
Counsel says clause 1 of the POA’s are general clauses which granted Zayad the power to,
inter alia, “take charge of manage transact and administer all and singular the constituents
affairs business and property in Saint Lucia in such manner as the attorney shall think fit.
They were sufficiently wide to include the business affairs of the defendants and empowered
him to undertake all the acts that he did on behalf of the defendants. Of the 3 documents
challenged by the defendants only one was signed prior to execution and registration of the
POA's, which is the application for credit by each of the defendants. As it is simply a
docun itofintent,itisnotasv jhty asthe PCAandtt 1ypothec which were duly signed
after registration of both POA's. These are the documents which form the legal and

contractual basis for the loans granted to the defendants. Further, the POA's are notarial

24 21st Edition at para 2-039 on page 69
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Counsel posited that these are calculated steps to avoid a just disposition of the claim, and
invited the Court to draw a strong adverse inference from the fact that if the defendants were
undone by the conduct of Zayad and he did not have authority to act as he did, they had
nothing to say in these proceedings to support their own allegations, to enable a just

disposition of these matters.

Counsel submitted that the more appropriate question to be asked is whether the Bank has
been afforded an opportunity to put its case properly before the Court, in all material
respects. If a fact is not in issue there is no requirement for proof. Had these matters been
placed as facts in issue in the defence, the Bank would have been obliged to summons a
multiplicity of persons to address these issues. The Bank was only required to prove facts
in issue and the matters being raised on the no case submission are not facts in issue as
they were never pleaded. If Zayad's authority to obtain the loan had been raised as a fact in
issue evidence would have been led in relation to proof of ratification and the Bank would
have taken steps to prove this. The defendants were duly represented by their own lawyers
in these transactions and summonses would have been issued for relevant witnesses.
These are hard questions which the defendants would have had to answer, and the adverse
inference to be drawn is that they did not wish to have the truth of the facts come to light,
and perhaps did not wish to perjure themselves, or answer these very hard questions. Hence

the reason for making a no case submission.

The Bank relied on was the recent judgment of the Court of Appeal in Issa Nicholas
(Grenada) Limited v The Attorney General of Grenada and another26 to make the point
that a party may not raise matters not pleaded, in submissions at trial. In that case at the
commencement of trial a defendant sough to raise a defence which was not previously
pleaded. The court stated the following:

‘[21] ....it is settled law that a party is bound by its pleadings and cannot raise any
mai  not pleaded in submissions.

(22] ...

[23] ...

%[2022] ECSCJ No. 259, Claim No. GDAHCV2016/0292
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of husband and wife, was not one to git rise to an irrebuttable presumption of undue
influence. Therefore, the fact that Nadia is Emad's wife, cannot without more, ineluctably
lead to the conclusion that there was undue influence. Not only did Nadia fail to plead any
facts and particulars in support of this purported defence, but no evidence was elicited in
cross examination of Yasmin, to substantiate this. She stated that she was aware that Nadia
was Emad's wife and that she was not aware whether Nadia was told to get independent
legal advice and that here is no independent legal advice document on file. Counsel submits
that this is insufficient to discharge the burden of proving undue influence and constructive

notice.

Counsel submitted that the claim is that money was loaned to Emti and Emad as co-
borrowers, and guaranteed by Nadia. By virtue of demands, the Bank required repayment
of the outstanding balance of the loan, however, the defendants failed to repay the amount
due. The facts which have been established are that: (i) the loan was granted to the
defendants to facilitate purchase of the mortgaged property, {ii) the loan was disbursed to
the defendants lawyers, (iii) the property was purchased by Emti and the saving account of
Emad and Nadia was used to make repayments to the loan. All documents supporting
ratification of the loan by these defendants have been adduced. Exhibit YJ11 containing
copies of the history for the loan and savings account from which the loan payments were
made shows the primary borrower as Emad. Exhibit YJ4 containing copies of printouts of
the customer account information is the identifier key for Nadia, which shows the two

accounts associated with her as the savings accounts and the residential mortgage account.

Counsel says that the Bank has proven its case on a balance of probabilities through the
evidence of its two witnesses and the adverse inferences which the Court is entitled to draw

from the defendants failure to give any evidence in the case.

Analysis

Although the defendants filed a defence and witness statements, once they elected to call
no evidence and to stand by their no case submission, the consideration of these documents

have been stymied. The Court must proceed to examine the claimants evidence and

17
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While | agree that the wording of the clause advanced by the defendants would have
expressly stated that Zayad was authorized to obtain loans and hypothecate property, to
confc o the dictates of article 1603, the matter does not end there. The absence of such

clause does not mean that Zayad was not authorized to do as he did.

Clauses 1, 2, and 3 of the POA’s must be read together to gain a clear understanding of

what he was required to do in relation to acts of ownership. They are reproduced below:

1. To take charge of, manage, transact and administer all and singular, THE
CONSTITUENTS affairs, business and property in Saint Lucia in such manner
as THE ATTORNEY shall think fit.

2. To acquire by purchase or otherwise in THE CONSTITUENTS name and on
the Constituents behalf any real estate or immovable property in Saint Lucia
from any person, persons, corporation or body and for such price or prices and
subject to any covenant or covenants servitude or servitudes and such other
conditions as the Attorney shall think fit.

3. To sell, convey or otherwise dispose of to all or any person or persons all or any
part of THE CONSTUTIENTS movable or immovable property in Saint Lucia for
such price and upon such terms and conditions as THE ATTORNEY shall deem
fit.

There principle of incidental acts, would of necessity, have to examined to arrive at a
determination on the scope of authority which Zayad had in relation to clause 2 which
empowered him to purchase property on behalf of the defendants. There are also principles
of law which may defeat such allegations, such as ratification, acquiescence and estoppel,

based on the actions of the defendants, or lack thereof, in relation to these transactions.

Halsbury's Laws of England?® explains some of these precepts. Concerning implied
authority it states:

“(3) IMPLIED AUTHORITY
37.  Necessary and incidental acts.

2 Halsbury's Laws of England Agency (Volume 1 (2022)) at paragraphs 37, 58 and 69
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€ Implied authc , of an agent extends to all subordinate acts which are
necessary or ordinarily incidental to the exercise of their express authority1. It does
not, however, extend to acts which are outside the ordinary course of their business,
or which are neither necessary nor incidental to their express authority?.

The manager of a business has authority to do all acts necessary to the regular
conduct of the business3, but has no implied authority to borrow money4. A servant
has not, merely from the fact of servic  authority to pledge their master's credit5,
but an agent has been held, in particular instances, to have implied authority
to pledge their principal's credit6.”

Concerning ratification it states the following:

4.  Ratification

(1) C7"7"R PRINCII™ ~ OF RATIFICATION

58.  Principal's retrospective ratification of agent's acts.

Under certain conditions an act which, at the time it was entered into or done by an
agent, lacked the authority, express or implied, of a principal, may by the
subsequent conduct of the principal become  ified by thc... and made as
effectively their own as if they had previously authorized it.

Where the act has been done by a person not assuming to act on their own behalf1,
but for another, though without their precedent authority? or knowledge3, and is
subsequently ratified by that other person, the relation of principal and agent is
constituted retrospectively, and the principal is bound by the act wl  her it is to their
advantage or detriment, and whether liability is founded in contract or in tort, to the
same extent and with all the same consequei : as if it had been done by their
previous authority4.

A ratification may be of one act or a series of acts; and as a general rule every act,
other than one which is void at its inception5, may be ratified, whether legal or illegal,
provided that it was capable of being done by the principal himself6.

69. . . tification by acquiescence.

Although a ratification must be clear and must bear distinct reference to the facts of
the particular case, it need not necessarily be proved by positive acts of adop .
In certain cases it is sufficient evidence of ratification that the intended principal,
having all material facts brought to their knowledge and knowing that they are being
regarded as having accepted the position of principal, takes no steps to disown that
character within a reasonable time, or adopts no means of asserting their rights at
the earliest time possible1.

20
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Lii  acts of adoption, acquiescence cannot avail when tl com tor tis mat
or done before the alleged principal came into existence2, even where such
principal has derived advantage from the services rendered3.

The acquiescence must be acquiescence in the particular facts and be incapable of
referring to another set of facts4. Acts which the principal has no choice but to
perform will not of themselves amount to ratification5.

Acquiescence is stronger evidence of ratification where the relationship of principal
and agent previously existed between the parties, and the act to be ratified was
rather one in excess of the agent's authority than one which was totally
unauthorised6. Thus, where a shipmaster who was entrusted with the sale of goods,
the proceeds to be devoted to particular purchases, devoted the proceeds to other
purchases and advised his employer of this, it was held that the fact that there was
no repudiation by the employer within a reasonable time was evidence that he
assented to and ratified the shipmaster's conduct?.”

| agree with Counsel for the Bank that the defendants ought to have placed the Bank on
notice of these matters first by way of defence, to provide opportunity to respond in their
pleadings, evidence and submissions. In that sense, | agree that the no case submission
does have the appearance of trial by ambush, which has been outlawed in this jurisdiction

for well over two decades.

It is trite that obtaining loans and hypothecating property are matters incidental to the
purchase of property and when read together clauses 1 and 2 could have empowered Zayad
to undertake all such incidental transactions that he did on behalf of the defendants. The
hypothec was a charge registered over the property for monies borrowed for the purchase
of the very same property which is now registered to Emti as proprietor. The POA’s permitted
Zayad to make outright disposals by way of sale of the any property belonging to the
defendants, and he could easily have disposed of it, to repay the debts, if the defendants

found themselves in financial difficulty.

The defenc 1tsha  :hosen to call no evidence to show what steps were taken to intercept
these transactions which they say are outside of the scope of Zayad's authority. They have
not said whether they renounced the property which was purchased with the loan, but
instead they seek to void the loan documents, with nothing said of Zayad purchasing the

property with the loan, and Emti still having ownership of same.
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Since they have elected to call no evidence to allow these matters to be fully ventilated article
1603 on its own does not provide relief. Taken together clauses 1, 2, and 3 may very well
have satisfy e rec ‘ements of articles 1603 and 1604 of the Code, if that is what the

defendants intended.

None of the ca  cited by Counsel assists the defendants no case submission, as these
were fL  ventilated claims where the courts had the opportunity to test the veracity of the
claims being me¢ : by the opposing sides, before arriving at a conclusion. Itis i ;o trite that

every case will turn on its own peculiar facts and circumstances.

Based on the foregoing, it can be reasonably inferred that in all of the circumstance, the
defendants by their very conduct intended that Zayad exercise all authority which would
have been necessary and incidental to the purchase of property on their behalf, and appear
to have ratified these transactions, in the absence of an express clause which Counsel for

» defendants now say ought to have been included in the POA's.

..\e defendants have said that there can be no case for Nadia to answer, as she was not
informed by the Bank that she needed to obtain independent legal advice. This point can be
disposed of succinctly. It is not a foregone conclusion that whenever an wife ac  in consort
with her spouse to obtain a loan, there in an automatic presumption of undue influence or
coercion, to put a bank on notice or inquiry. The party seeking to rely on this defence must
mount the requisite facts and evidence from which the Court can deduce these matters. |
agree with Counsel for the Bank tl  such allegations may only be mac sy way o e
of undue in ience. As Nadia has not pleaded any such defence, it is trite law that
submissions whether by way of no case or otherwise ought not to be countenanced. Thus,

the noca: submission on this issue must fail.
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[73]  Counsel for the claimant in written submissions identified the followings facts which the Bank

says have not been refuted:

(i)

(il
(iii)
(v)
)

(vi)
(vii)
(viii)
(i)
(x)
(xi)
(xii)
(xiii)

Zayad is the duly appointed attorney for the defendants;

Zayad applied for the loan on behalf of the defendants;

Zayad signed the PCA on behalf of Emti and Emad as co-borrowers;
Zayad signed the PCA on behalf of Nadia as guarantor of the loan;

The PCA incorporated a Companion Booklet which sets out fully the terms of the
guarantee and provided that the obligation of the guarantor to pay arises immediately upon
a demand and is joint and several;

The PCA was signed after each Powers of Attorney had been executed and registered;

Emti signed a Hypothecary Obligation mortgaging the property to the Bank of which it was
an express term that the loan was repayable on demand;

The Bank advanced the loan to the Defendants which was disbursed to their solicitors,
McNamara & Co, as was evidenced by the Receipt dated 3rd March 2017;

The loan was used to purchase the property from Zayad and Marisse Ward?,
The agreed interest rate was 7.25%;

The loan was being serviced through Emad and Nadia's savings account until 9t March
2018 when payments to the loan ceased;

The debt remained outstanding in the sum of $1,201,315.77 as at 8 June 2021,55 with
the principal balance being $1,135,156.96;

The Bank made a demand against all the defendants for the balance on the loan by letters
dated 4th March 2019.

[74]  The balance of probabilities test to be applied in this case is simply whether it is highly

probable (more likely than not) that the loan was granted to Emti and Emad as co-borrowers,

with Nadia as guarantor, and that they have failed to repay the balance due on the loan and

as such are jointly and severally liable to pay the sums claimed.

[75]  The chronology of events provide cogent evidence of the defendants actions during the early

part of 2017. The application for the savings account and execution of the POA’s occurred

30 See Exhibit YJ13 on page 116 Trial Bundle 3
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[79]

[80]

[81]

name of Emti (of which .nad and Nadia are sole directors and shareholders) and |
repayments commenced from their savings account and continued over a period of about
12 month. There are many questions to be answered by these defendants. Did they
approach the Bank when the loan was disbursed, and the property purchased and registered
to Emti, or when the loan repayments commenced from their savings account, to indicate
that something was amiss. When demand letters were issued by the Bank, did they respond
or even sound an alarm, that they were unaware of these transactions and did not authorize
them. The is sufficient to demonstrate that without answers from these defendants, it is

highly unlikely that they could succeed at defeating the claim.

As it stands the defendants are not permitted to hide behind article 1603 of the Code, without
more. Consideration must be given to the combined effect of articles of 1603 and 1604 and
the law in relation to the interpretation of clauses 1, 2 and 3, which taken together were
extremely wide and could have authorized Zayad to do all things incidental to the purchase
of property on behaif of the defendants, as he thought fit. This would include obtaining loans
and providing security for such loans which are purely incidental to the acquisition of
property. With no evidence to the contrary, | accept that the PCA and hypothec were duly
signed by Zayad in keeping with the powers given to him by the defendants under the POA's,
These documents are valid documents which form the basis for the loan granted to the

defendants.

All matters concerning the terms and conditions for the loan are contained in the PCA, its
Companion Booklet and the hypothec. As the validity of these documents have not been
assailed, the defendants are jointly and severally liable to repay the Bank the sums claimed

at the agreed interest rate.

Based on the foregoing, | am satisfied that the Bank has surmounted the evidential threshold
" “fo pro its case. The no case |l ion fails, ar jur itwilll er ed

against the defendants, for the sums claimed.
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[82]  Itherefore make the following orders:-

1. Judgment is entered for the claimant against the defendants in the sum of $1,342,800.57
together with interest at the rate of 7.5% on the principal sum of $1,135,156.96, from 8t
« 1 2020 until payment of the debt in full.

2. Cost is awarded to the claimant to be assessed, if not agreed within 21 days.

( lie St Rose-Albertini
High Court Judge

By the Court
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