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JUDGMENT

1] INNOCENT, J.: The claimants were arrested on 260 May 2010 and subsequently
indicted for the offence of unlawful possession contrary to section 441 of the
Criminal Code. On 31st December 2018, the Director of Public Prosecutions (‘DPP’)
withdrew the indictment and the criminal proceedings against the claimants was
discontinued. At the time of the claimants’ arrest a significant cash seizure was
made by the police. The cash was seized by Police Constable Alain James and

remained in the custody of the police authorities until 241 April 2019.

2] On 251 April 2019, an application was made to the magistrate at the behest of the
Police for the continued detention of the cash seized by the police authorities on
26t May 2010.
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On 261 April 2019, the magistrate made an order for the continued detention of the

cash seized for a period of three months.

On 301 April 2019, the claimants filed an application before the magistrate who had
granted the continued detention order by which they sought a declaration that the
continued detention order made by the magistrate on 26 April 2019 was a nullity
and that the seized cash (the ‘property’) be released to the claimants. This
application was opposed and was heard before the magistrate on 26t July 2019. At
the conclusion of the hearing, the magistrate reserved her decision to 234 August

2019, and the detention order was continued until that date.

On 23 August 2019, the magistrate delivered her decision dismissing the
claimants’ application. In her written decision the magistrate held that the
magistrates’ court had jurisdiction to continue with the process of civil detention

having made a detention order on 26™ April 2019.

On 2314 August 2019, the magistrate made a further continued detention order for a

period of three months.

By order of the court dated 9t February 2022, on the claimants’ application for leave
to file a claim for judicial review, the claimants were granted leave to file a claim for
judicial review against the magistrate’s order dated 26™ April 2019 and her written
decision of 19t August 2019.

The claim for judicial review was filed by the claimants on 16" February 2022, by

virtue of which they sought the following declarations and orders, namely:

(1) a declaration that the magistrate’s decision of 26" April 2019 granting a
detention orderto Woman Police Constable Dalia Jules (‘WPC Jules’) acting on
behalf of the Financial Intelligence Authority (‘FIA’) was unlawful and ultra vires
the provisions of section 29A of the Proceeds of Crime Act as amended by the
Proceeds of Crime (Amendment) Act, No. 14 of 2013 (‘(POCA’);

(2) adeclaration that the decision of the magistrate was irrational;
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(3) a declaration that in arriving at her decision, the magistrate took into account

irrelevant considerations;

(4) adeclarationthat the continued detention order made by the magistrate on 26™
April 2019 and continued and extended on 19" August 2019 was null, void and
without legal effect;

(5) a declaration that the magistrate had no jurisdiction to grant the detention order;

(6) a declaration that the property was detained by the Police without any lawful
authority;

(7) an order of certiorari quashing the magistrate’s decision of 25 April 2019 and
19t August 2019; and

(8) an order directed to the Commissioner of Police for the release of the property

to the claimants.

The claimants, in support of their claim for judicial review, contended that the
magistrate’s decision of 25" April 2019 was ultra vires section 29A of the POCA and
that the magistrate’s decision was irrational, unreasonable, and was based on
irrelevant considerations and was therefore wrong in law and unsustainable. In
support of these general assertions, the claimants relied on the following grounds

set out below.

The claimants contended that the property having been seized and detained by the
police authorities, purportedly pursuant to the police powers of seizure and
detention under the provisions of the common law or the Criminal Code had failed
to obtain an order from a magistrate for the continued detention of the property either
under the Criminal Code or the Proceeds of Crime Act.

They also contended that the magistrate, being empowered by the provisions of
section 29A of POCA to make a detention order, incorrectly or unlawfully applied

her discretion to make the continued detention order, having exercised her
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discretion on the basis that the exercise of the magistrate’s discretion was
dependent on the reasonableness of the conduct of the police in making inquiries
and taking investigative measures prior to the pursuance of an application for the
continued detention of the property pursuant to section 29A of the POCA.

The claimants further contended that the magistrate’s findings of fact as it related to
the time when the seizure of the property occurred, which the magistrate held to

have beenon 24t April 2019, was unreasonable and unsupported by the evidence.

In addition, the claimants contended that arguably, based on the assumption that
the Police could have availed themselves of the opportunity to apply for and obtain
an order for the continued detention of the property pursuant to section 29A of the
POCA, the magistrate failed to consider, that in any event, a period in excess of 72
hours had elapsed since the initial seizure of the property by the police authorities,
the discontinuance of the criminal proceedings against the claimants and the

making of an application for a detention order on 25% April 2019.

The claimants maintained that the magistrate’s ruling that no jurisdictional point
arose for consideration, and having premised her decision on matters pertaining to
restitution, divisibility of government and the reasonableness of the actions of the
police in detaining the property beyond the time prescribed by law, took into account
irelevant considerations thereby rendering her decision unreasonable and

ultimately outside the purview of the statutory remit of section 29A of the POCA.

The substance of the submissions made by the Honourable Attorney General
(‘Attorney General’) to counter the arguments raised by the claimants can be
summarised in the following manner. Firstly, the Attorney General submitted that
contrary to the claimants’ assertion that the application for the detention order was
made by the Commissioner of Police, the application wasindeed that of WPC Jules

acting in the capacity of a financial investigator of the FIA.
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According to the Attorney General, the initial application having been made in the
name of the Commissioner of Police and subsequently amended to substitute the
name of WPC Jules as the applicantin place of the Commissioner of Police, the
application for the detention order was that of WPC Jules and not that of the
Commissioner of Police. It appears that the amendment to the application for a
detention order was not opposed. WPC Jules purportedly seized the property on
241 April 2019 pursuant to section 29A of the POCA. Therefore, according to the
Attorney General, the seizure of the property that preceded the application made
pursuant to section 29A of the POCA was that conducted by WPC Jules and not the

original seizure of the property by the police investigative authority.

On the foregoing premise, the Attorney General argued that the magistrate’s
jurisdiction was triggered at the time of the seizure, which for all intents and
purposes was on 24 April 2019. It was also contended that the magistrate
possessed the power to order the continued detention of property seized in
accordance with section 29A of the POCA once the magistrate was satisfied that
there were reasonable grounds for suspecting that the property represented any
person’s proceeds of criminal conduct and, that the continued detention of the

property was justifiable whileits derivation was being investigated.

In a nutshell, the Attorney General argued that the FIA was authorised by the
provisions of section 29A of the POCA to seize cash suspected to be the proceeds
of criminal conduct and to make the necessary application to the magistrates’ court
for the continued detention of property seized. Therefore, the Attorney General
contended that the property having been seized by WPC Jules on 24t April 2019
pursuant to section 29A of the POCA, the application for continued detention made
on 251 April 2019 and the continued detention order made by the magistrate on 26
April 2019 was within the time limitprescribed by section 29A. The Attorney General
argued that the magistrate conformed to the statutory remit of section 29A when

she made the continued detention order.
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The claimants contended that contrary to the Attorney General’s assertions
regarding the seizure of the property on 24t April 2019, the property was in fact
seized by the police investigative authority on 26" May 2010 and kept in their
possession after the criminal prosecution against the claimants had been
discontinued. During this period there had been no application made to the
magistrates’ court for the continued detention of the property. Therefore, for all
intents and purposes the property was unlawfully in the possession of the police

investigative authority.

The claimants also contended that the purported seizure of the property by WPC
Jules on 24t April 2019 was a nullity since legally there could have been no seizure
from a source that was not in unlawful possession of the property. In short, WPC
Jules could not have seized the property from the Commissioner of Police. To hold

otherwise would amount to a legal absurdity.

Therefore, the claimants contended that the purported seizure by WPC Jules on
241 April 2019 was not sustainable in law because the only seizure that occurred
and which was relevant for the purposes of the continued detention order was the
seizure made by the police investigative authority on 26" May 2010. In the premises,
the purported seizure of the property by WPC Jules, a financial investigator of the
FIA, on 24t April 2019 was a nullity and therefore, could not have triggered the

magistrate’s jurisdictionto grant a detention order pursuantto section 29A.

The claimants went on further to argue that WPC Jules’ assertion that she applied
for a “continued detention order” on 251 April 2019 is palpably misleading since on
25t April 2019 there had been no prior detention order in force with respect to the
property that was brought into being by any prior application made by either the
police investigative authority, or any police officer at the behest of the DPP or the
FIA.

The Attorney General also took the position that the claimants’ claim for judicial
review ought to fail since the claimants did not appeal the magistrate’s decision to

make a forfeiture order, if granted, to the High Court pursuant to sections 49A and
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49B of the POCA. Accordingly, the claimants were possessed of an alternative
remedy which they failed to pursue. Had the claimants availed themselves of this
right of appeal to the High Court it would have afforded them an opportunity to have
a hearing de novo in which they could have raised issues relevant to the irregularity
of the entire proceedings. Additionally, it was argued that the claimants also had a
right of appeal pursuant to section 909 of the Code of Civil Procedure which they

failed to utilise.

With respect to the question of an alternative remedy, the claimants contended that
there was in fact no alternative remedy available to them in relation to the
magistrate’s making of a detention order pursuant to section 29A. The detention
order granted on 25t April 2019 is in fact the subject of the present claim for judicial
review and not any forfeiture order subsequently made. Therefore, the claimants
argued that the appellate procedure was only capable of being utilised upon the
grant of a forfeiture order pursuant to the POCA. In the premises, according to the
claimants, the claim for judicial review does not interrogate any issue with respect
to the grant of a forfeiture order that would have enabled the claimants to exercise

the statutory right of appeal pursuant to section 49 of the POCA.

In addition, the claimants argued that the right of appeal conferred by Article 909 of
the Code of Civil Procedure is a general right of appeal whereas the right of appeal
against an order for forfeiture under the POCA is specific with respect to matters
arising by virtue of the enactment. Therefore, the only right of appeal available to
the claimants was onlyin respect of a forfeiture orderand not a detention order; and
then only under the POCA and not the Code of Civil Procedure. In the premises, the
claimants argued that the Attorney General’s allusion to an alternative remedy is

misconceived.

Based on the evidence and the submissions of the parties it appears that the
following questions arise for determination:
(1) Whether the purported seizure by WPC Jules on 241 April 2019 amounted to a

seizure for the purposes of section 29A of the POCA, and in all the
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circumstances of the case lawful thereby triggering the magistrates’ court's

jurisdiction to make a detention order.

(2) Assuming that question (1) above is answered in the negative, whether the
magistrate had the jurisdiction to make a detention order pursuant to section
29A of the POCA.

(3) Assuming that question (1) is answered in the affirmative, whether the
magistrate acted lawfully and within the ambit of the provisions of section 29A

when she made the detention order.

(4) Assuming that the magistrate had acted without jurisdiction to make a detention
order inrespect of the property, whether the continued detention of the property
by a financial investigator of the FIA was unlawful and the entire proceedings

that culminated in the forfeiture of the property was thereby rendered a nullity.

(5) Whether the continued detention of the property by the police investigative
authority subsequent to the discontinuance of the criminal proceedings against

the claimants was unlawful.

(6) Assuming that the answer to question (5) is answered in the affirmative, by
extension, whether the fact of such unlawful detention amounted to a defect in
the proceedings under the POCA that could have been cured by the purported
seizure of the property by WPC Jules a financial investigator of the FIA.

The proceedings before the magistrate

The claimants’ submission before the magistrate was that it was unlawful for the
Police to neglect to release the property to the claimants when the DPP had filed a
discontinuance. The other party’s response to the claimants’ submission was that
the law did not impose an obligation on the police to release property held in their

custody upon the discontinuance of criminal proceedings involving that property.



[28]

[29]

[30]

[31]

[32]

The claimants also submitted before the magistrate that the police, having ignored
any recourse they may have had to the POCA for many years, while only opting to
proceed under the provisions of the Criminal Code, debarred the police from
pursuing any application for detention with a view to civil forfeiture proceedings. This
was ostensibly because the property had been seized by the police on 26" May
2010, therefore, the application was in excess of the period of 72 hours. In the
circumstances, the magistrate had no jurisdiction to make a detention order in
respect of the property on the application of the police. It was argued in response to
the claimants’ submission that the State was not an indivisible unitto the extent that
the police authority was bound by the DPP’s discontinuance of the criminal
proceedings which acted as a bar to the police authority resorting to civil forfeiture
proceedings at the behest of the FIA under the POCA.

The magistrate’s decision

In her written decision dated 23 August 2019, and delivered on even date, the
magistrate said:

“At the time of their arrest the POCA parent Act (Cap.3.04) had been in
force since 1995 but its first amendment (Act #4 of 2010) had come into
force just aboutfive months earlieron 25 January 2010. The RSLPF opting
to proceed under the criminal law only and taking no recourse under the
civil law POCA, at the time, is the foundation of Mr. Fraser’s submissions
about laches leading to unlawful detention to date.”

It appears from the magistrate’s written decision that the magistrate found that:

“...no order for restitution of the cash to these three men was made. Indeed
there being no POCA civil action yet in place, the issue of release of the
cash to them did not arise.”

After a recitation of her factual findings, the magistrate determined that the issue

that arose for consideration was:

“Whether the RSLPF retaining of the cash respondent between 31st
December, 2018 and 26 April, 2019 was unlawful, in the absence of any
order for restitution issuing at the time of discontinuance of the case of

“Unlawful Possession”.

The magistrate, having resolved the abovementioned issue in favour of the police,

said:
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“CPS submits that the initial seizure of cash in 2010 for criminal proceedings
was in keeping with sections 622 to 636 of the Criminal Code. These
address the police authority to seize upon things they may later subject to
forfeiture and a Magistrate’s authority to order police seizure. | would add
only that sections 624 and 644 authorise a court to order restitution of such
seized goodsto a complainant, or an acquitted defendant, as the case may
be. | believe that no order was made because no application was made,
this being a discontinuance rather than an acquittal after full trial.”

In arriving at the above conclusion, the magistrate relied on the decision in Marcel
v Commissioner of Police of the Metropolis' in support of the proposition that
after a discontinuance there was no automatic right to release property to one from
whom it was seized but that the test of police power to retain seized goods is one
of necessity so long as it was necessary to carry out the purposes for which the
power is given and that necessity clearly included the primary purpose of

investigating and preventing crime.

The magistrate then wenton to find that:

“Whereas Mr. Fraser cites the actions of the RSLPF between
discontinuance in December 2018 and civil action in April 2019 as unlawful
retention and unnecessary delay the CPS (supported by documentation)
demonstrates due diligence of the RSLF in the interval.”

In this regard, the magistrate went further to discuss the evidence contained in the
various affidavits filed in support of the application for continued detention. Based

on this affidavit evidence the magistrate held:

‘| believe the RSLF acted responsibly, in the absence of any court order for
restitution or any application for release from the respondents in the
interval...”

The magistrate also found that the case of Olupitan cited before her by the police
prosecutor to be “on point’ with the proceedings before her. Relying on this
authority, the magistrate held:

‘| was indeed persuaded, as the CPS submitted that the RSLPF after
investigation, which may include a seizure, may choose to approach the
court through the DPP in criminal proceedings or the FIA in civil

proceedings under the POCA because the Crown is notindivisible. Neither
is the RSLPF bound by the DPP’s discontinuance.”

111992] 1 AIER 72
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The magistrate also relied on the decision in Ingbal v South Bedfordshire
Magistrates’ Court? in support of her finding that the detention order made on the

application of WPC Jules was lawful.

The magistrate further held:

‘A magistrate still has jurisdiction to hear and grant a continued detention
order under the POCA notwithstanding that criminal proceedings under the
Criminal Code in relation to the same res or cash have earlier been
discontinued. COD application under POCA is not an abuse of process.”

Ultimately the magistrate opined:

“Where there is a 2010 seizure of cash in contemplation of proceedings
under the Criminal Code, which the DPP discontinued in 2018, the police
are not obliged automatically to release the cash ..., without the issuing of
an order for restitution under the very Code or an order for release under
POCA.

In respect of the claimants’ contention that the magistrate failed to properly exercise
her discretion in relation to the making of an order for detention of the property
pursuant to section 29A (2) of the POCA thereby rendering the detention order a
nullity, the same not having been made in compliance with the enactment, the
claimants advanced the argument that the magistrate did not properly and
adequately or at all consider the matters enumerated at section 29A (2) (a) and (b)
of the POCA. In relation to this aspect of the complaint made by the claimants it is
necessary to examine closely the basis upon which the magistrate exercised her
power. The magistrate said in her written decision that:

‘I am persuaded having scrutinized the affidavits of the de facto applicant
and the four members of the RSLPF that the suspicion they maintain in
2019 that the respondent cash was tainted from the outset, is reasonable
within the meaning of section 29A. | believe the affidavits in support of this
application presented to me in April and now againin August, 2019 by the
de facto applicant, show toilsome efforts to determine the derivation of the
cash from several businesses and financial institutions. Since | am so
persuaded | am not disposed to grant the application of the respondents’
counsel for release of the cash to the human respondents at this time.”

2[2011]EWCA 705

"
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Police seizure

A convenient starting point in resolving the matters in dispute in the present
proceedings is the initial seizure and detention of the property by the police on 26t
May 2010. It is unclear pursuant to what powers the police investigative authority
seized and detained the property in question on 26 May 2010. However, the
seizure and continued detention by the police investigative authority could only have
been made pursuant to powers exercised under the Criminal Code or under the
POCA.

However, it is now clear that the police authority did not pursue any application for
seizure and detention of the property pursuant to the POCA at any point while the
criminal proceedings were extant. Therefore, it is reasonable to assume that the
police authority and the DPP retained the property on the basis of their investigative
powers underthe Criminal Code. Itis also relevant that no application was made by
any person for the release of the property while the criminal proceedings were

extant.

Section 635 of the Criminal Code provides that a judge or a magistrate may order
the seizure of any property which there is reason to believe has been obtained by,
oris the proceeds of any crime, or into which the proceeds of any crime have been
converted, and may direct that the property is kept or sold, and that the property or
its proceeds, if sold, is held as he or she directs, until any other person establishes
to his or her satisfaction a right to the property. Where no such right is claimed by
any person within 6 months from the seizure, the property, or its proceeds, shall
vest in the Accountant General for use of the State, and shall be disposed of

accordingly.

In the present case there was no such application made by the prosecuting
authority. In any case, itis doubtful that this right to apply for seizure of the property
could have been made pursuant to the provisions of the Criminal Code in light of
the discontinuance of the criminal proceedings against the claimants. However, this

was a viable option openedto both the police and the DPP at the commencement
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of the criminal proceedings or while the criminal proceedings were extant. In any

event, the property remained evidence for the purposes of the criminal proceedings.

The law permits the seizure and detention of property that would afford evidencein
the commission of a criminal offence or criminal conduct. However, the criminal
proceedings were discontinued against the claimants on 31st December 2018. At no
time between the date of the claimants’ arrest and the discontinuance of the criminal
proceedings by the DPP did the Police or the investigative authority apply to the
court for an order to seize and detain the subject property. Such an obligation could
not have existed upon the discontinuance of the criminal prosecution against the

claimants.

Between 31st December 2018 and 24 April 2019, no application had been made
by the police pursuant to section 29A of the POCA. Therefore, the property
remained in the possession of the police otherwise than in accordance with the
provisions of section 29A of the POCA.

At the time of the claimants’ arrest on May 261 2010, section 29A of the POCA was
not yet in force. Section 29A only came into being by virtue of section 3 of the
Proceeds of Crime (Amendment) Act No. 14 of 2013 which came into force on 5t
December 2013.

Section 29A of the POCA which was inserted into the POAC by the Proceeds of
Crime (Amendment) act No. 14 of 2013 provides:

“(1) A police officer, of the rank of corporal or above, or a financial
investigator of the Financial Intelligence Authority, may seize and detain, in
accordance with this Part, any cash in Saint Lucia if the officer or
investigator has reasonable grounds for suspecting that it directly or
indirectly represents any person’s proceeds of criminal conduct or is
intended by any person for use in any criminal conduct.

(2) Cash seized by virtue of this section must not be detained for more than
seventy-two hours unless its continued detention is authorized by an order
made by a Magistrate; and no such order must be made unless the
Magistrate is satisfied—

13



(a) that there are reasonable grounds for the suspicion mentioned
in subsection (1); and

(b) that continued detention of the cash is justified while its origin
or derivationis further investigated or consideration is given to the
institution, whether in Saint Lucia or elsewhere, of criminal
proceedings against any person for an offence with which the cash
is connected.

(3) Any order under subsection (2) must authorize the continued detention
of the cash to which it relates for such period, not exceeding three months
beginning with the date of the order, as may be specified in the order; and
a Court of summary jurisdiction, if satisfied as to the matters mentioned in
that subsection, may thereafter from time to time by order authorize the
further detention of the cash except that—

(a) no period of detention specified in such an order must exceed
three months beginning with the date of the order; and

(b) the total period of detention must not exceed two years from the
date of the order under subsection (2).

(4) Any application for an order under subsection (2) or (3) shall be made
by a police officer of the rank of corporal or above or a financial investigator
of the Financial Intelligence Authority.

(5) At any time while cash is detained by virtue of this section—

(@) a Court of summary jurisdiction may direct its release if
satisfied—

(i) on an application made by the person from whom it was seized
or a person by or on whose behalf it was being imported or
exported, that there are no, or are no longer, any such grounds for
its detention as are mentioned in subsection (2); or

(i) on an application made by any other person, that detention of
the cash is not for that or any other reason justified; and

(b) the Commissioner of Police or any police officer authorized by
him or her may release the cash if satisfied that its detention is no
longer justified but shall first notify the Magistrate or Court of
summary jurisdiction underwhose order itis being detained.

(6) Cash detained by virtue of this section must not be released until any

proceedings pursuant to the application or, as the case may be, the
proceedings for that offence have been concluded.”

14
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It is worthy to note that during the period 5" December 2013 and 25t April 2019
there was no application made by a police officer in their capacity as a financial
investigator of the FIA for the detention of the property pursuantto section 29A of
the POCA on account of the same having been seized by them. Section 29A of the
POCA sets out the conditions upon which a police officer not below the rank of
corporal may seize cash and retain the same. The section also sets out in clear
detail the matters to which a magistrate making an order for detention of cash must

advert their mind before making a detention order.

In the present case, it is beyond dispute that the property was seized and detained
by the police on 26" May 2010. This seizure and detention continued until and
beyond the discontinuance of the criminal prosecution against the claimants on 31st
December2018. In the period between 51 December 2013 and 31stDecember 2018
there was no application made on behalf of the police, the DPP, the FIA or any
police officer at or above the rank of corporal pursuant to section 29A. In the period
31st December 2018 and 250 April 2019 there was no application made by the
Commissioner of Police, the DPP the FIA or any police officer at or above the rank
of corporal pursuant to section 29A of the POCA. In the circumstances, the police
remained siesed of the property for a period in excess of the 72 hour time limit
stipulated by section 29A(2) of the POCA and without its continued detention being

authorised by either an order of a magistrate or any other lawful justification.

Therefore, it is the court's view that the continued detention and seizure of the
property by the police during the period December 31st 2018 and 251 April 2019
was unlawful being contrary to the dictates of section 29A(2) of the POCA.

Several substantial issues arise from the abovementioned factual matrix. Firstly,
whether the magistrate had properly exercised her powerto make a detention order
pursuant to section 29A (2) (a) and (b) of the POCA. Secondly, whether a police
officer who is a financial investigator of the FIA could have lawfully seized the
property on 24t April 2019 pursuant to section 29A (1) of the POCA. Thirdly,

whether a police officer who is a financial investigator of the FIA could have made
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an application pursuant to section 29A (2) of the POCA where the police having
failed to make the requisite application within the stipulated time was deemed to

have been in unlawful detention of the property.

The substance of the claimants’ arguments with respect to the question of the
purported seizure of the property by WPC Jules was simply that on 24 April 2019
there was no question of the property being in any person’s unlawful possession.
The claimants argued, that in fact, the property was in the custody and possession
of the police, albeit unlawfully. According to the claimants, the property was in the
possession of an agent of the State. In addition, the claimants contended that WPC
Jules, an investigator of the FIA was also an agent of the State. By extension, the
claimants argued that this being the case, WPC Jules could not have seized the

property while the same was already in the possession ofanother agentof the State.

In addition, the claimants submitted that they had not been notified by WPC Jules
of her seizure or intended seizure of the property on 24t April 2019. However, in
the court's view, WPC Jules’ notification to the claimants in any event would have
been entirely superfluous given the fact that the property was neither in the
claimants’ possession nor was the property the subjectof a pending criminal charge
or an ongoing criminal investigation at the material time. In short, the claimants’
submission was that WPC Jules could not, for the purposes of section 29A (1) of
the POCA, have seized the property which was already seized and detained by the
police and therefore already inthe State’s possession. The claimants argued thatin
the circumstances, the purported seizure by WPC Jules on 241 April 2019 was
ineffectual in triggering the exercise of the magistrate’s discretion under section 29A
(2) of the POCA to grant WPC Jules an order for the continued detention of the

property.

The claimants went on further to contend that there being no seizure by WPC Jules
in the strict legal sense, the property for all intents and purposes, was still in the
unlawful possession of the police given the failure of the police to act inaccordance

with section 29A (2) of the POCA. In the premises, the claimants contended that the
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court ought to declare such continued detention by the police unlawful and order the
release of the property. In support of their argument that there was no seizure by
WPC Jules inthe strict legal sense, the claimants relied on the decisionin Carltona
Ltd v Commissioner of Works and Others to support their proposition.

[54]  The Attorney General, relying on the authority of Chief Constable of Merseyside
v Hickman, submitted that it was not unlawful for law enforcement to use all tools
available to them against a person, which included the power to re-seize a thing

under a separate enactment empowering them to do so.

[95] It was also submitted by the Attorney General that the claimants could not avail
themselves of the principleslaid down in Carltona as neither the police nor the FIA
are bound by decisions of the State, in this case the exercise of executive authority
by the DPP in relation to criminal proceedings; and, that in any event the police and

the FIA are two separate, distinct and independentexecutive bodies of the State.

[56] It appeared that the Attorney General seemed to have been advancing the
argument that the FIA being an independentexecutive body established by statute
existed and operated independently of the Police. Therefore, notwithstanding the
previous seizure and detention of the property by the Police, WPC Jules, a police
officer and a financial investigator of the Financial Intelligence Authority was
competent to seize the property pursuant to section 29A (1) of the POCA that
empowered her so to do in the exercise of the authority conferred by section 29A

(1) of the preceding enactment.

[57]  In supportof the foregoing argument, the Attorney Generalrelied on the authorities
of Matthew McMillan v Alonzo Carty and the Attorney General,3 Olupitan and
another v Director of the Assets Recovery Agency* and Gough v Chief
Constable of the West Midlands which the court will examine in more detail

shortly.

3[2019] ECSCJ No. 364
4[2008] EWCA Civ 104
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[58]

[59]

[60]

[61]

[62]

It was on the foregoing basis that the Attorney General submitted that the property
had been properly and lawfully seized by WPC Jules within the relevant statutory
time period which entitled the magistrate to make the order for continued detention
pursuant to section 29A (2) of the POCA.

In defence of the actions of the Police in detaining the property between 31st
December 2018 and 24t April 2019, beyond the period prescribed by section 29A
(2) of the POCA, the Attorney General submitted that such detention was
reasonable insofar as the property was detained for such period and no longerthan
what was necessary to permit a determination to be made with respect to whether
any other means of law enforcement could be appliedin relation to the property. In
support of this argument the Attorney General relied on the decisionin Marcel v

Commissioner of Police of the Metropolis.

In relation to the exercise of the magistrate’s powers pursuant to section 29A(2) of
the POCA, the Attorney General submitted that the magistrate had, in all the
circumstances of the case, properly and adequately adverted her judicial mind to

the matters that were relevant to a dispensation pursuant to the enactment.

It is not disputed that WPC Jules was authorised by section 29A (2) of the POCA to
make an application for a detention order. What is in dispute is whether WPC Jules
could have lawfully seized the property at the time at which she purported to do so;
and by extension, whether such seizure by WPC Jules was an acceptable precursor
to the magistrate’s grant of a detention order in light of the circumstances that
existed with respect to the actual detention of the property prior to 25t April 2019

when the application for continued detention was heard by the magistrate.

The FIA was established pursuant to section 4 of the Money Laundering Prevention
Act (MLPA).5 Section 4(4) of the MLPA provides that the FIA shall be serviced by a
secretariat comprising such number of police officers having suitable qualifications

and experience to serve as financial investigators. By virtue of section 5(1) of the

5 Cap, 12.02 of the Revised Edition of the Laws of Saint Lucia
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[63]

[64]

[65]

[66]

MLPA the FIA is tasked generally with acting as an agency responsible for receiving,
analysing, obtaining and disseminating information which relates to the proceeds of
criminal conduct. Section 5(2) of the MLPA sets out specifically the functions of the
FIA none of which appears to be directly or indirectly related to law enforcement in
its strictest sense. Clearly, neither sections 5(1) or 5(2) of the MLPA confer any
power on the FIA to seize or detain proceeds of criminal conduct or to prosecute
anyone for an offence in relation to the proceeds of criminal conduct or a money

laundering offence. The functions of the FIA are purely investigative and regulatory.

The FlA s a statutory body which has only the powers conferred uponit directly and
indirectly by the MLPA and any other statutory enactment. The main purpose for the
passing of the MLPA was the combating of money laundering offences within the
state. Therefore, the MLPA sets out a comprehensive procedural framework that
coalesced with other enactments which required investigation and information
gathering inrelation to money laundering activities. The MLPA was passed in order
to fulfill Saint Lucia’s international obligations in the international fight againstmoney

laundering and terrorist financing activities.

In the circumstances, the investigative and regulatory functions of the FIA are
distinct from the prosecutorial functions of the police and the DPP. Clearly, it was
the intention of the legislature to confer on the FIA only an investigative function,
which was entirely consistent with the FIA’s procedural obligation to conduct an
independent investigation. It was never intended that the FIA would have both an

investigative role and a prosecutorial function.

In the court’s view, the power conferred by section 29A (2) of the POCA on a police
officer who is a financial investigator of the FIA to seize cash and apply for its
continued detention is necessary and incidental to or consequential upon the

performance of the FIA’s functions under the MLPA.

However, the fact that a police officer described in section 4(4) of the MLPA provides
service to the FIA in the fulfillment of its mandate under the provisions of the MLPA

does not translate into the police officer being an employee or agent of the FIA. The
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[67]

[68]

[69]

[70]

police officer's designation remains the same. The police officer still acts under the
superintendence of the Commissioner of Police in the exercise of their law

enforcement powers on behalf of the State.

This is only logical since the FIA does not possess the power to seize, apply for the
detention of seized property, and apply for the forfeiture of detained property in its
own name and in its own right. Such powers are not conferred directly on the FIA
as established under the MLPA. The purport and effect of section 4(4) of the MLPA
quite rightly operates to confer the exercise of such powers on law enforcement,

notably the police authorities.

In the premises, the court is inclined to adopt the view that at the time WPC Jules
purported to reseize the property and apply for a detention order pursuant to section
29A (2) of the POCA, she was for all intents and purposes exercising her powers as
a police officer and not as an agent of the FIA or acting under the direction and
control of the FIA8

Therefore, to answer the question whether the police had the right to reseize the
property pursuant to a statutory scheme other than the Criminal Code; and by
extension whether a police officer who is a financial investigator of the FIA can
reseize and retain property in the possession of the police under a different statutory
scheme from that which the police originally exercised their powers of seizure and
retention, the court has examined the authorities cited by the Attorney General in

relation to this question.

In Chief Constable of Merseyside Police v Hickman and another, the
abovementioned question fell for determination where, the police seized a quantity
of cannabis and cash under section 19 of the Police and Criminal Evidence Act 1984
after a search of the applicants' home. At thattime, the minimum amount that could

be seized under the Proceedings of Crime Act 2002 was greater than the amount

& Matthew McMillan v Alonzo Carty andanother[2019] ECSCJ No. 364; Police Commissioner of the Metropols,
ex parte Blackburn [1968] 1 All ER 763; Antigua Power Company Limited v Attorney General of Antigua and
Barbuda and others
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seized by the police. One of the applicants subsequently pleaded guilty to
possession in relation to the drugs that had been found, but no order of forfeiture or
deprivation was made in respect of the money. The other required the return of the
seized cash as the power of the police to retain it under s 22 of PACE had lapsed
with the guilty plea. The police issued two cheques, one in favour of each applicant,
but immediately purported to seize them under s 294 of the Proceeds of Crime Act
2002. By that time, the minimum amount that could be seized thereunder had been
reduced. The district judge found as a preliminary issue that the 2002 Act did not
apply to the instant case and the Chief Constable appealed by way of case stated.
On appeal it was held, allowing the appeal that the police had the power to re-seize
cash previously detained by the police under one enactment pursuant to a different

enactment.

[71]  Mitting J. delivering the judgment reasoned that:

“No time limit is fixed by s 294 or s 295, nor is there any sensible reason
why it should be. The Director of the Assets Recovery Agency is not
similarly constrained in the exercise of his powers which are exercisable in
the case of cash as well as other property. Seizure under s 294 may, in my
opinion, occur at any time. Is there a special limitation on the exercise of
the power to seize under s 294 because a different statutory powerunder s
19 has been exercised in relation to the same property? | can see no
principled reason why there should be."”

[72]  With respect to the claimants’ observations regarding the re-seizure of the property
by WPC Jules, Mitting J. provides a useful answer when he said:

“The object of Pt 5 of the 2002 Act is set out in s 240. It is to recover or
forfeit the proceeds of crime. The two words describe the same result, albeit
achieved by different statutory procedures. Parliament cannot have
intended to restrict the power of a constable using one of the two routes by
which that result can be achieved in a manner other than that expressly set
outin s 295. Can a constable seize cash which is already in the possession
of the police? The answer is clearly yes, just as seizures unders 19 can be,
and are routinely, made of property in the possession of the police at a
police station following the arrest and search of a suspect.”®

7 Atpara [24]
8 Atpara[25]
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[73]

[74]

[79]

[76]

The case of Olupitan and another v Director of the Assets Recovery Agency
reinforces the point that neither the FIA nor a police officer who is a financial
intelligence investigator is bound by any decision of the DPP or even the
Commissioner of Police for that matter.

In Olupitan, where it was submitted on behalfof the appellantthat a concession by
the Crown Prosecution Service (‘CPS’) in criminal proceedings should have been
binding on the Director of Asset Recovery or that it was an abuse of process to go
behind it, on the basis that the Crown in a matter such as this should be regarded
as “indivisible”; therefore, the concession on one part of the Executive should be

treated as binding on the other.

Lord Carnwath LJ delivering the decision of the Court of Appeal in Olupitan
disagreed with this argument and, referring to the decision of the court below where
it was held that “The Director is not to be equated with the Crown as prosecutor.
The Director is independent with a different role and powers. That role and those
powers exist regardless of criminal proceedings...” said:

“That analysis is both succinct and, in my view, unanswerable. There may
be contexts in which Mr. Krolick's first proposition holds good. He referred
us, for example, to the somewhat inconclusive discussion of the conceptin
Huntv CCRC [2001] QB 1108, [2001] 2 WLR 319, [2001] 2 Cr App Rep 76.
But that establishes no more than that, in the words of Lord Woolf CJ, “the
nature of the Crown differs according to its context” (para 27). Mr. Krolick
was unable to point to any authority where the principle of indivisibility, so
far as it exists, has been held to limit the duties and powers conferred on a
distinct statutory agency, acting undera specific statutory scheme. Further,
comparisons between the different connecting words of the two statutes are
not helpful, without taking account of the whole context. The broader
language used for confiscation proceedingsis in the quite different context
of the requirement to show a benefitlinked with the commission of aproven
criminal offence.”

The reasoning of His Lordship in Olupitan appears akin to the reasoning of the
Privy Councilin Indecomand is consistent with this court’s analysis and findingsin

relation to the role of WPC Jules as a financial investigator serving the FIA.
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[771  In Goughand anotherv Chief Constable of West Midlands Police ® where the
appellants contended that although the police were lawfully entited to take
possession of their goods, their entitlement to retain possession had expired. The
police argued to the contrary that their lawful entitlement to retain possession of the
goods continued until the trial. The Court of Appeal found that the judge had erred

having accepted the argument of the police, and held in favour of the appellants.

[78]  The Court of Appeal in Gough and another v Chief Constable of the West
Midlands Police, examined several decisions from the Court of Appeal where a
similar issue had to be determined. Their Lordships referred first to the case of
Webb v Chief Constable of Merseyside Police ' where the police suspected the
appellant of drug trafficking. They seized money from him on suspicion that it was
proceeds from that criminal activity. The seizure when made was lawful under
statutory powers. However, the appellantwas not prosecuted. The police accepted
that their statutory power to seize the money had been exhausted and could no
longer justify their retention of it. However, they refused to return the money to the
appellant. The appellant brought an ordinary civil claim for the recovery of the
money. The police sought to defend the claim on the grounds that although they
had not prosecuted the appellant, they still suspected, and reasonably suspected
that the money was the proceeds of criminal conduct. The judge found in favour of
the police. However, this decision was reversed by the Court of Appeal on the basis
that the genuine suspicion which the police had that it was the proceeds of criminal

conduct did not provide them with a defence.

[79] In Gough,the Court of Appeal also referred to the decision in Costello v Chief
Constable of Derbyshire Constabulary " which involved similar circumstances as
in Webb and raised similar issues. The Court of Appeal in Costello found that the
statutory power to detain property suspected to be the proceeds of criminal conduct

vested no title to the property seized but only a temporary right to retain property for

9 [2004] EWCA Civ 2016
10[2000] 1 All ER 209
11[2001] 3 All ER 150
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the specified statutory purposes. Once those purposes were exhausted, the
appellant, whether he was the true owner of the property or not, had a right of
possession of it which was superior to any right of possession on the part of the
police.

[80]  The Court of Appeal in Gough described the consequences of the foregoing
decision as follows:

“The consequences of those two cases for the present appeal are, as it
seems to me: first, that if the police are holding property which they have
seized from some other person who was previously in possession of it, they
can only resist a civil claim by the former possessor for its return if they can
identify a statutory power to retain it; second, that if the original seizure was
authorised by a statutory power, it does not necessarily follow that indefinite
retention of the property continues to be authorised by the statutory power;
third, that a civil claim by the former possessor, brought under the Torts
(Interference with Goods) Act 1977, is determined by common law
principles deriving from the law of detinue and conversion, and thus rests
on the rightof possession; fourth, that, if the police do not have a continuing
statutory power or right to retain the property, the former possessor's right
of possession is superior to theirs; and fifth, that it is no defence for the
police to argue that the former possessor, the claimant in the civil action, is
not the true owner of the property. On the fifth point it may be different if the
police can establish who the true owneris (I say nothing abouta case where
that is so), but otherwise the fifth proposition stands good.”

“The effect of the foregoing paragraph for this case is that the police can
successfully defend the claimants' claim (based as it is on an admitted
possessory title — see para 7 of Judge McKenna's judgment, quoted in para
4 above) only if they can invoke a statutory provision which gave them a
right or power to retain the goods notwithstanding the claimants' request for
them to be returned.”2

[81]  Their Lordships also made the following observation in Gough in relation to the
enactment that gave the police the statutory power to seize and detain property:

“...I think, obvious that the police must use the Act frequently to deal with
matters where they find themselves in possession of items of property
which they do not want to keep but do not know whether they can
legitimately destroy them or what else they can do with them. In such cases
the police will understandably wish to have the protection of a court order
before destroying or otherwise disposing of the goods. Second, although
the magistrates’ powers do extend to making orders which can affect

12 Atparas[15]-[16]
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[82]

[83]

[84]

[85]

possessory or ownership rights, | do not think that it is a main purpose of
the Act that it should be used in order definitively to resolve issues of that
nature. It is noteworthy thats 1(2) provides that an order under s 1(1) does
not affect the right of any person to take (within six months) legal
proceedings against any person in possession of property delivered by
virtue of the s1(1) order. Such proceedings would, | take it, be brought in
the civil courts, notin the Magistrates Court which made the order.”"3

At paragraph [31] of the judgment in Gough, Their Lordships described two

situations where the continued detention of goods seized by the police pursuant to

their statutory powers may be justified. Their Lordships said:

“Sub-paragraphs (i) and (ii) of s 22(2)(a) specify two other situations in
which retention of goods by the police is authorised: retention for use as
evidence at a trial for an offence, and retention for forensic examination or
for investigation in connection with an offence. Those two situations may
have existed for a time, but they no longer existed by the time that the
claimants commenced the presentaction. In a word used by Lightman J in
the opening paragraph of his judgment in Costello, the purposes
contemplated by those two sub-paragraphs were ‘exhausted.”
Their Lordships alluded to one other ground that may provide justification for the
detention of seized goods, namely that provided by section 22(1) of the Police and
Criminal Evidence Act, 1984 (‘PACE’) where itis provided that “ anything which has
been seized by a constable ... may be retained so long as necessary in all the

circumstances...”.

It is necessary at this juncture to point out that the provisions of PACE do not apply
in this jurisdiction and there is no similar or comparable statutory provision in force
in Saint Lucia. Therefore, the references to the case law dealing with the specific
provisions of PACE and how they are interpreted by the courts in the United
Kingdom is strictly for purposes of exposition and comparative analysis to the facts

and circumstances of the present case.

At paragraphs [32] and [33] in Gough Their Lordships said:

“Was it necessary in all the circumstances for the police to retain the cars
and parts which they had seized from the claimants? Mr. Khangure
submitted that, when the police formed the intention of bringing the issue of

13 Atpara[19]
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what to do with the goods before the magistrates under the Police
(Property) Act 1897, it was necessary for the police to retain the goods. |
accept that. For the police to bring an application before the magistrates
would have been a proper course to take, and it would have defeated the
whole pointof itif the police had parted with possession of the goods before
the application came on to be heard. However, that particular necessity for
retaining the goods could not continue after the police, in reaction to the
commencement by the claimants of the present civil action in the County
Court, no longerintended to invoke the jurisdiction of the magistrates under
the 1897 Act. Section 22(1) permits retention of the property 'so long as' is
necessary. If the necessity arose from an intention to bring proceedings
under the Police (Property) Act, it existed so long as that intention
continued, but did not exist any longer once that intention had ceased.

The argument which remains is that, where the reason why the police no
longer intended to bring proceedings under the Police (Property) Act was
that the claimants had brought a civil action in the County Court, it was still
necessary in the circumstances for the police to retain the goods, but now
the necessity arose from the existence of the County Court action. | cannot
agree with that argument. In my view it is circular. The claimants sue the
police to recover goods which they say that they (the claimants) have a right
to possess. The police defend the action on the ground that it is necessary
for them (the police) to retain the goods. Why is it necessary to retain the
goods? Answer: because the claimants are suing the police and the police
are defending the action. In my view that cannot be right. It is certainly not
an argument which would get anywhere in a case where the defendant is
not the police. Assume that a defendant is sued for the return of some
goods which he has in his possession and that he intends in good faith to
defend the claim. He cannot risk disposing of the goods to a third party or
destroying them, and he will not wish to return them to the claimant unless
and until he loses the action. If he does lose the action and the claimant
seeks damages for the detention of the goods in the meantime, the
defendant could not escape by saying that it was necessary for him to keep
the goods until the outcome of the action was known. Can PACE put the
police in a unique situation of being able successfully to advance a defence
of that nature? In my opinionit cannot.”

[86]  Ultimately, TheirLordships reasoned that:

‘| accept that the words of s 22(1) are quite general:'so long asis necessary
in all the circumstances'. The statute does not explicitly identify what sorts
of circumstances it has in mind. In my view it is likely to have in mind
circumstances which are associated with the law enforcement functions of
the police. In the present case it was certainly for one of the law
enforcement purposes setout ins 19 of PACE that the goods were seized,
and in my view the assumption behind s 22 was that that would always be
the case. | would accept that, as a criminal investigation progresses, new
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[87]

[88]

‘circumstances' may emerge, and further reasons why the police may need
to retain seized property may develop, in addition to the reason why the
goods were seized in the first place. But | suggest that the circumstances
and the necessities which s 22(1) contemplates are ones of a law
enforcement nature, arising from the police force's function and role in
society. | cannotbelieve that the conditions of the subsection are met where
the only circumstance relied upon is that the police, who have no further
law enforcement purpose for retaining the property, are not prepared to
concede withoutlitigation the previous possessor's claimto have the goods
returned to him.”

The case of Marcel and others vCommissioner of Police ofthe Metropolis and
others'4 dealtwith the extent of police powers to detain property under section 22(1)
of PACE which entitled the police to retain seized property for “so long as is
necessary in all the circumstances”. Sir Slade, in his concurring judgment
interpreted the words “so long as is necessary in all the circumstances” as having
specified in general terms not only the duration but also the purposes for which
retention of seized property may continue. Sir Slade stated:

“What then is the meaning of the phrase in s 22(1) 'so long as is necessary
in all the circumstances'? In my judgment, in its context, this phrase can
only mean: 'so long as is necessary for carrying out the purposes for which
the powers given by ss 19 and 20 have been conferred'. | shall not attempt
a comprehensive statement of those purposes. They clearly include, inter
alia, the primary purposes of investigating and prosecuting crime and the
return to the true owner of property believed to have been obtained in
consequence of the commission of an offence. Further, the relevant
sections would, | think, authorise acts which were reasonably incidental to
the pursuit of those primary purposes, thus including in appropriate
circumstances the disclosure to third parties of seized documents.”"5

Notwithstanding the pronouncements made in Marcel, the court having already
determined that the provisions of PACE have no applicability to the present
proceedings, the same not having been imported into the Laws of Saint Lucia, in
the court's considered view, the case of Marcel does not assist in the determination
of any issue in the present case. Therefore, the Attorney General’s reliance on
Marcel is of limited assistance not only to the court but it also does not support the

arguments advanced by the Attorney General.

1411992] 1 Al ER 72
15 Atp. 37
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There is no statutory provision similar to section 22(1) of PACE in force in this
jurisdiction. The powers of retention exercised by the police is governed strictly by
the statutory scheme under the Criminal Code and the POCA. Therefore, the
magistrate’s reliance on the principle of ‘necessity’ was indeed unfortunate in this

case.

The magistrate seemed to have placed significant reliance on the case of R (on the
application of Igbal) v South Bedfordshire Magistrates Court'®, cited by the
police in the proceedings below. That case involved the seizure of cash from the
claimant by the police. The police took the decision not to proceed with the charges
against the claimant. Separate charges were then pursued against the claimant.
The police applied to the magistrates’ court for an extended detention of the cash.
The application was granted. On the question of whether the justices erred in
granting the application, and whether the application was made outside of the 48
hour period from the time of seizure, the Divisional Court held on an application for
judicial review by the claimant that cash lawfully seized by the police under section
19 of PACE and further detained pursuant to section 22 of PACE can be
subsequently re-seized by the police under the provisions of section 294 of POCA
since the continued retention of the cash by the police was lawful there was no
requirement to return the cash to the claimant before effecting its re-seizure under
POCA.

ltis necessary to recite the facts in Iqbalin some detail for the purpose of exposition.
The cash was first seized under provisions of PACE on the execution of a search
warrant. The claimant was arrested on suspicion of money laundering. The
investigating officer who was a civilianand not a constable took possession of the
cash. The cash was initially detained under section 22 of PACE. On advice from the
Crown Prosecution Service (‘CPS’), the investigating officer was told that no criminal
proceedings would be brought against the claimant. The investigating officer acting

on instructions from Evidence Crime Unit of the police force went to the police

16 [2011] EWHC 705 Admin
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station and extracted the money and then purported to seize the cash under the
provisions of the POCA.

In Iqbal, the investigating officer testified before the magistrate’s court that he
believed the continued detention of the money would be justified because there
were proceedings against the claimant for an offence with which the cash involved
was connected and that those proceedings had been started but not concluded. It
was submitted by the Chief Constable that the requirements of POCA had been
satisfied. On the other hand the claimant submitted that the seizure under POCA
should be taken to have occurred at the time when the power of detention under
section 22 of PACE had lapsed;and therefore, the application for retention was not
made to the court within 48 hours.

It was submitted by counsel for the claimant that where the power of retention under
section 22 of PACE had lapsed, the cash, not being returned into the possession of
the person from whom it was initially seized, before any power to reseize arose
under POCA, that the power of retention under PACE lapsed when the police
decided to take no further action.

The court in Igbal concluded that the money was lawfully seized under section 19
of PACE, and that it was lawfully detained under section 22 of PACE. The right to
retain by virtue of section 22 had not ended. The court relying on the decision in
Hickman held that the cash seizure under section 19 of PACE can subsequently
be reseized under section 294 of POCA. The court reasoned, placing reliance on
the case of Gough, that section 22 of PACE permitted the police to continue to
retain any property for a short period while they are considering their position. The
court also found that at no time did the claimant request the return of the money or
commence proceedings for its return. In the premises, the order for retention was

lawfully made.

Mr. Fraser’s complaint was that the property was unlawfullyin the possession of the
police after 31st December 2018 and therefore, there was no justification for the

retention of the property by the police after that time. In other words, the right of the
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police to retain the cash had been exhausted as at 24t April 2019 when WPC Jules
purported to effect its seizure or reseizure as the case may be. In the premises, Mr.
Fraser found fault with the magistrate’s ruling with respect to the reasonableness of
the conduct of the police during the interval between 31t December 2018 and 24t
April 2019. According to Mr. Fraser, the magistrate applied the wrong principles
when she arrived at the conclusion based on principles of necessity and the

reasonableness of the police’s conduct.

It appears from the magistrate’s ruling that she placed great weight and reliance on
the case law previously cited herein that dealt with the provisions of sections 19and
22 of PACE. It seems that the magistrate mistakenly or erroneously imported the
reasoning in the case law as it pertained to PACE in arriving at her decision as to
the lawfulness of the continued detention of the property by the police subsequent
to 31st December 2018. It is on this basis that the court accepts Mr. Fraser's

argument.

It is clear that the decision in Igbal is entirely distinguishable from the present case
because in the former there was a distinct statutory framework which made
detention of the property by the police justifiable in the circumstances provided for
in section 22 of PACE; whereas in the latter case, there was no statutory provision
similar to section 22 of PACE which the magistrate could have appliedin arriving at
her decision that the property was lawfully detained by the police after the DPP’s

discontinuance of the criminal proceedings against the claimants.

In the circumstances, it follows that the police were obliged to return the property to
the claimants in whose possession it had been prior to its seizure. By extension,
WPC Jules’ could not have re-seized what was in the unlawful possession of the
police. In order for WPC Jules’ seizure pursuant to section 29A of POCA to have
been lawful the property should have first been in the possession of the claimants.
The court in Igbal recognised that the case of Igbal was readily distinguishable from

the case of R (on the application of Cook) v SOCA."” Mr. Fraser's argument

17 [2010] EWHC 2119 (Admin); [2011] 1 WLR 144
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seemed to have fallen in line with the latter decision. In Cook the Divisional Court
held, in allowing the application for judicial review, that section 19 of the Police and
Criminal Evidence Act 1984 could not be relied upon by the defendant (SOCA) so
as to enable it to seize property that had been unlawfully obtained. There was also
no authority for the proposition that SOCA could convert unlawful possession to
lawful possession by seeking a receipt for the return of the property. The court in
Cook reasoned that section 19 of the Police and Criminal Evidence Act 1984 did not
permit the further seizure at the police station of property unlawfully obtained
pursuant to an unlawful seizure and unlawfully brought to the police station; that
before unlawfully seized property could be lawfully re-seized it had to be restored

into the possession of the person from whom it had been taken.

Two issues arise in respect of the purported re-seizure by WPC Jules. The court
has already alluded to the status of WPC Jules as a police officer notwithstanding
her designation as a financial intelligence investigator servicing the FIA. When WPC
Jules purported to re-seize the property she was exercising powers conferred on
her as a police officer and not any powers conferred on her by the FIA. WPC Jules
could not purport to act under the direction and control of the FIA or any other
superior ranking officer of the RSLPF in the exercise of the powers conferred on her
by section 29A (2) of POCA. WPC Jules was exercising those powers that were
germane to her status as a police officer and the powers specifically conferred on
her by section 29A (2) of POCA which she ought to have exercised based on her
personal knowledge and belief and in accordance with her individual right in
executing the law enforcement mandate given to her in her capacity as a police

officer.

The court is fortified in this view particularly in light of the observations made by the
court in Igbal where Their Lordships said:

“In relationto the deemed seizure argument, he submits that s 294 is nota
general catch-all powers; it requires specific tests to be satisfied. It confers
a personal power on a constable. He refers to the decision of the House of
Lords in O'Hara v Chief Constable of Royal Ulster Constabulary [1997] AC
286,[1997] 1 All ER 129,[1997] 2 WLR 1. Lord Steyn stated at p 293:
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“How can the badge of the superior officer and the fact that he gave

an order make a difference in respect of a statute vesting an

independentdiscretion in the particular constable and requiring him

personally to have reasonable grounds for suspicion? It would be

surprising if seniority made a difference. It would be contrary to the

principle underlying section 12(1) which makes a constable

individually responsible for the arrest and accountable for his law.”

For the power unders 294 to be exercised, Mr. Berry submits, a constable

must address his mind to the s 294 criteria. | agree with that proposition.18

The authority cited above provides a convenient transition into the question of

whether the magistrate was satisfied that the provisions of section 29A had been

strictly complied with when she made the detention order. In her written decision the
magistrate said:

‘I am persuaded having scrutinised the affidavits of the de facto applicant
and the four members of the RSLPF that the suspicion that they maintained
in 2019 that the respondent cash was tainted from the outset, is reasonable
within the meaning of section 29A. | believe the affidavits in support of this
application presented to me in April and now again in August 2019 ...”
Several observations can be made with respect to the reasons expressed by the
magistrate in the foregoing extract from her written decision. First, the magistrate
appeared to have place reliance on the affidavits of other police officers in
conjunction with that of WPC Jules. In other words, the magistrate did not rely on
WPC Jules’ affidavit alone, in support of her finding that the provisions of section
29A had been satisfied. The question that arises is whether the magistrate erred

having relied on these other affidavits.

Second, it appears from the affidavits that were before the magistrate that WPC
Jules was acting under the direction of other superior officers and that her alleged
reasonable grounds for suspecting that the property directly or indirectly
represented the claimants’ or any person’s proceeds of criminal conduct or was
intended by any person for use in criminal conduct was parasitic and not the product

of her ownindependentsuspicion. It must be pointed out that WPC Jules was in no

18 Atpara[28]
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way connected with or involved in the previous criminal investigation and

prosecution of the claimants.

The third question that arises is whether WPC Jules’ affidavit was sufficient to satisfy
the magistrate with respect to the matters contained in section 29A (2) (a) and (b)
of the POCA,; particularly whether the magistrate was satisfied that WPC Jules had

reasonable grounds for the suspicion mentioned in section 29A subsection (1).

In the court's considered view, the reasonable grounds for suspicion contemplated
by section 29A of the POCA must be that of the police officer orfinancial investigator
of the FIA who makes the application and who in fact seized the property. In
addition, any reasonable grounds for suspicion must be seen to be the police
officer’s orfinancial investigator's independentthought process unpersuaded by any

directive from any other person or authority.

In other words, it would have beenimproper for the magistrate to act on WPC Jules
evidence of reasonable grounds for suspicion if it was made to appear that WPC
Jules’ seizure of the property and the subsequent application for a detention order
were actuated by the direction of any other person, entity, or authority, and was not

triggered by her own personal and independentreasonable grounds for suspicion.

To amplify this point, it is necessary to examine with an eye of circumspection the
evidence that was presented to the magistrate on the application for the detention
order. The magistrate had before herthe affidavit of Assistant Superintendent Andre
Collymore (‘ASP Collymore’) employed with the RSLPF with the responsibility for
crime. It is plainly obvious that at the material time ASP Collymore was a police
officer and not affiliated with the FIA.

ASP Collymore said in his affidavit that he sought advice on how to deal with the
matter of the detained property from the DPP and the Attorney General between
January 2019 and April 2019. According to ASP Collymore he “went on to review
whether there were any other options which could be pursued in order to address
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the perceived criminal conduct’” presumably on the part of the claimants.
Interestingly, at paragraph 8 of his affidavit, ASP Collymore said:

‘It has since come to my attention that notwithstanding the notice of
discontinuance, the police were at liberty to apply to have the cash further
seized and retained under section 635 of the Criminal Code or have the
Financial Intelligence Authority (FIA) seize the cash under section 29A of
the Proceeds of Crime Act (POCA) with a view to forfeiture of the cash
under section 49A.”

At paragraph 9 of his affidavit ASP Collymore went on to state:

“‘After reviewing a report by then Sergeant No. 106 Patrick Scholar in
relation to the criminal investigation ... it was determined that forfeiture
should be sought under the POCA provisions.”

More importantly, at paragraph 11 of his affidavit ASP Collymore said:

“In considering the matter, | took into consideration the circumstances of
the original seizure and the amount of cash ... | noted also that at the time
of the original seizure, the POCA provisions in question has not yet been
passed. | further considered the advice received on the matter and
exercised my deliberate judgmentin the course adopted.”

At paragraph 12 of the same affidavit he said:
‘I maintain that the original seizure was under ordinary police powers and
not underthe POCA provisions.”
Even more salient to the present discussion, is ASP Collymore’s statement at
paragraph 13 of his affidavit where he said:

“| therefore carried out my duties within a reasonable time ... mindful of the
overarching law enforcement responsibilities ofthe police, ... In my opinion,
(the cash) came from crime or was intended for use in crime. | am of the
firm view that at all material times, the further retention of the cash was
necessary for law enforcement purposes.”
In assessing the question of reasonable grounds for suspecting for the purposes of
section 29A of the POCA, and distilling WPC Jules’ and the FIA's role in the seizure
and detention of the property, the court also examined the contents of a
memorandum from ASP Collymore to the Director of the FIA dated 15" April 2019
wherein ASP Collymore stated:

“...I am soliciting guidance from your esteemed office, as to whether your
department would be interested in commencing an investigation into the
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large cash seizure. The money is still in police custody and we are mulling
whether or not to hand over the monies to the defendants ...”

The magistrate also had before her the affidavit of Superintendent Patrick Scholar
(‘Superintendent Scholar’) who was the Deputy Director of the FIA. Superintendent

Scholar said at paragraph 5 of his affidavit:

‘I wrote to the Director of Public Prosecutions requesting a copy of the file
which | received. After examining the contents of the file, | concluded that
there were reasonable grounds to believe that (the cash) was derived from
or was intended for use in criminal conduct. | then assigned Constable 565
Dalia Jules to investigate the matter. | am aware that WPC Jules seized the
cash under section 29A of POCA on April 24, 2019.”

WPC Jules in her affidavit which was before the magistrate, said:

“Following my investigations, on 24t April 2019, on behalf of the Director of
the Financial Intelligence Authority, | formerly seized the cash under section
29A of the Proceeds of Crime Act (POCA).”

Interestingly, at paragraph 9 of her affidavit, WPC Jules stated:

“Based onlegal advice, Police Prosecutor Corporal 1 Henry, priorto making
the application, made an oral application to amend its application,
substituting the Commissioner of Police with WPC 565 Dalia Jules of the
Financial Intelligence Authority, as it was that entity which was seizing the
cash under section 29A of POCA ...”
At paragraph 10 of her affidavit WPC Jules went on to make what the court finds to
be a most astonishing statement; she said:

‘I am advised by Counsel and verily believe that the Financial Intelligence
Authority has statutory authority under the POCA provisions, to seize cash
suspected to be proceeds of crime and to make application for the forfeiture
of seized cash.”

Then at paragraph 14 of the same affidavit WPC Jules said:

“...itwas the Financial Intelligence Authority, acting through me, who seized
the cash pursuant to section 29A of the Proceeds of Crime Act as
amended.”
The extracts taken from the several affidavits laid before the magistrate, give rise to
the following questions. First, whether a police officer whois a financial investigator
with the FIA can successfully make an application pursuant to section 29A(2) of the

POCA on the basis of information received from a third party; and by extension
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whether the information received amounted to reasonable grounds for suspicion to

justify the grant of the application.

In the court’s view, in order to succeed on an application made pursuantto section
29A(2) of the POCA, the police officer must have formed a genuine suspicion that
the property seized pursuant to section 29A(1) of the POCA directly represented
any person’s proceeds of criminal conduct or was intended by any person for use
inany criminal conduct and that the continued detention of the property wasjustified
while its origin or derivation was further investigated or consideration was given to
the institution, whether in Saint Lucia or elsewhere, of criminal proceedings against

any person for an offence with which the property was connected.

Undoubtedly, section 29A(2) required that the reasonable grounds for suspicion be
subjective to the extent that the police officer personally has reasonable grounds for
suspicion. Therefore, if the police officer knows nothing of the case and acts on
orders from another person or police officer who perhaps does have such grounds,
the police officer in not protected by section 29A(2). This interpretation of section
29A(2) is in keeping with the principle of the independence and accountability of the

individual police officer.

Therefore, in the present case, the only relevant matters were those present in the
mind of WPC Jules. The information which caused WPC Jules to be suspicious that
the property directly represented any person’s proceeds of criminal conduct or was
intended by any person for use in any criminal conduct and that the continued
detention of the property was justified while its origin or derivation was further
investigated or consideration was given to the institution, whether in Saint Lucia or
elsewhere, of criminal proceedings againstany person for an offence with which the
property was connected would have had to be in existence to the knowledge of
WPC Jules and must have been vested in WPC Jules who engaged inthe decision

to apply for the detention order and not in her superior officers or any other authority.
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It is the court's considered view, that given the independent responsibility and
accountability of a police officer whether a financial investigator or not, implied by
the provisions of section 29A of the POCA, it follows that the mere fact that a police
officer has been instructed by a superior officer to apply for a detention order is not
capable of amounting to reasonable grounds for suspicion within the meaning of
section 29A of the POCA.

Therefore, in respect of a statute like the POCA vesting an independentdiscretion
in a police officer, and requiring them to personally have reasonable grounds for
suspicion it would be surprising if commands from a superior officer would make
any difference. It would be contrary to the principle underlying section 29A which
makes a police officer individually responsible for the application and accountable

in law.

Tosimplify the matter, section 29A relates to whatis in the mind of the police officer
exercising the power to apply for a detention order. It is in part a subjective test
because the police officer must have formed a genuine suspicion in her own mind
that the matters required by section 29A existed. In partitis also objective, because
there must also be reasonable grounds for the suspicion which she had formed. Al
that is required is that the grounds be examined objectively and they be judged at
the time when the power is being exercised. It does not matter that at the time the
police officer thought that the grounds were reasonable. The question is whether a
reasonable man would be of that opinion, having regard to the information which
was in the mind of the police officer. It is the police officer's own account of the
information which he had which matters, notwhat was observed orknown to anyone
else. The information acted upon by the police officer need not be based on his own
observation, as he is entitled to form a suspicion based on what he has been told.
The question whether the information provided reasonable grounds for the
suspicion depends on the source of the information and its context seen in light of

the whole surrounding circumstances.
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The court had great difficulty accepting the references made in WPC Jules’ affidavit
to having been instructed by the FIA or acting on behalf of the FIA who had the right
to effect the seizure. These references portrayed a clear misunderstanding of the
role and function of the FIA.

The Attorney General’s argument was that the property was seized by an entity
other than the RSLPF, in this case the FIA. The court found this to be a wholly
misconceived and fallacious argument which seemingly flouts the operation of the

provisions of sections 5 to 8 of the MLPA.

Section 5 of the MLPA sets out the functions of the FIA whichincludes acting as an
agency responsible for receiving, obtaining and disseminating information which
relates to the proceeds of the offences under the MLPA and the POCA, and the
dissemination of information to the Commissioner of Police or the DPP and any

other acts incidental to its functions under the MLPA.

For the purpose of carrying out its functions under section 5 of the MLPA, the FIA
has by virtue of section 6 of the MLPA, the power to enter premises of a financial
institution or persons engaged in business activity for the purpose of inspecting
transaction records, and the production of such information which the FIA considers
relevant to the performance of its functions. Section 7 of the MLPA grants additional
functions to the FIA whichincludes reporting to the Commissioner of Police and the
DPP information derived from an inspection carried out under section 6 on the basis
that the FIA has reasonable grounds to suspect that a transaction involved the
proceeds of a prescribed offence. Section 8 of the MLPA restricts the functions of
the FIA and provides:

“The Authority shall not conduct an investigation into a financial institution
or a person engaged in business activity other than for the purpose of
ensuring compliance by the financial institution or person engaged in the
business activity with this Act.”
Onthe basis of the abovementioned provisions of the MLPA, the courtis lead to the
ineluctable conclusion that the FIA is not empowered to perform any law

enforcement functions or to act as a law enforcement agency. Therefore, the FIA
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cannot in its own right initiate any procedure under the POCA. These law
enforcement functions are entirely within the province of the Police and the DPP.

The FIA simply was not established for that purpose.

The FIA is a statutory body and it exercises only those powers that are conferred
upon it directly or indirectly by the MLPA. On a proper interpretation of the MLPA it
cannot be said that the legislature intended that the FIA would have a prosecutorial
function in addition to the investigative function similar or consistent with the law

enforcement and prosecutorial powers of the police or the DPP.

In the court's view, neither the POCA nor the MLPA authorises the FIA to initiate
any proceedings under the POCA which has been the subject of the FIA’'s
investigation or information received or obtained under the provisions of the MLPA
orthe POCA. In the premises, the FIA could not have seized the property or applied

for a detention order pursuant to section 29A of the POCA in its own right.

The combined effect of section 4 of the MLPA and section 29A of the POCA is to
give a police officer who is a financial investigator like powers given to any police
officer authorised by section 29A of the POCA. However, the powers conferred on
a police officer who is also a financial investigator with the FIA by the POCA are
conferred on that police officer in light of the preexisting powers held and exercised
by him in his capacity as a police officer and not purelyin his capacity as a financial

investigator under the MLPA.

For the sake of completeness, the legislature has allocated the power to seize and
apply for a detention order pursuantto section 29A of the POCA to the police and
not to the FIA. All that section 29A and the other relevant provisions of the POCA
does is enhance the FIA’s investigative function by permitting it to be carried outin

certain respects through the medium of a police officer authorised under the Act.

At the time that the FIA purported to exercise its statutory powers under the MLPA
there is no doubt that it was fulfilling its mandate under the MLPA at the open

invitation extended to it by the police authorities. In any event, WPC Jules having
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seized the property and applied for a detention order pursuant to section 29A of the
POCA could have only done so by way of assistance to the FIA who was exercising
its investigative authority. Any procedural or prosecutorial step taken thereafter was
the responsibility of WPC Jules in her capacity as a police officer.

Clearly, the seizure and detention can be justified as a consequence of the FIA’'s
mandate under the MLPA notably the investigation of the derivation of the property
and consideration being given to the institution of criminal proceedings against any
person for an offence to which the property is connected. In the court’s view there

was every reason to justify the FIA’s engagement of its investigative powers.

Without a doubt, the investigative powers of the FIA were triggered by the overriding
objective of the eventual forfeiture of the property which did not require that
proceedings are brought against any person for an offence with which the cash in
question is connected. It seems clear from the evidence presented before the
magistrate, that the police authorities seemed perplexed by the dilemma of the

eventual disposition of the property.

Given the tenor of the affidavits of ASP Collymore and Superintendent Scholar, it
seems fair to conclude that the police authorities were not only reluctant to return
the property to the claimants but had willfully evinced the intention not to do so and
to obtain the eventual forfeiture of the property by any means necessary. Again, the
substance and tenor of the abovementioned affidavits gives a clear indication of the
police having been aware that they were detaining the property without any lawful
justification whatsoever. It is quite easy to speculate that the police authority were
properly seised of the knowledge that the property was detained by them unlawfully

or without lawful justification.

The question that immediately arises is whether the conduct of the police provided
reasonable justification for the unlawful detention of the property. The claimants’
argument seems to be that the police authority having no lawful justification for the
further and continued detention of the property was obligated to return the property

to the claimants without being satisfied that the claimants were the rightful lawful
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owners on the basis that the property was last in their possession. According to the
claimants, the police authority having unlawfully detained the property deprived
them of the possession thereof otherwise than in accordance with the due process

of law.

On the contrary, the Attorney General argued that the claimants had taken no steps
under the civil law to demand the return of the property to them; an argument that
was somewhat consistent with the magistrate’s reasons. On the other hand the
claimants insisted that they were not required as a matter of law to demand the
return of the property by the invocation of any civil right or remedy available to them

under the ordinary civil law.

It appears from the magistrate’s written reasons that she found that the police
authority’s continued detention of the property after the discontinuance of the
criminal proceedings was not unlawful to the extent that there was no formal
application for restitution by the claimants or any other person purporting to be the
true owner of the property. The magistrate also seemed to have relied on the fact
that the claimants had not pursued any civil remedy in detinue. The magistrate
accepted the police prosecutor’s submission that the provisions of sections 622 to
636 of the Criminal Code justified the continued detention of the property. According
to the magistrate, these provisions “authorize the police authority to seize upon
things they may later subjectto forfeiture and a magistrate’s authority to order police

seizure”. A most surprising and untenable propositionin the court’s considered view.

The magistrate also took the view that the court was only empowered to order
restitution of seized property to an acquitted person. The magistrate placed
emphasis on the fact that there was no application for restitution made by the
claimants on the discontinuance of the criminal proceedings by the DPP and in so
finding sought to make the distinction between a discontinuance and an acquittal.
In so holding the magistrate failed to appreciate that the distinction between a
discontinuance and an acquittal was irrelevant. What was relevant in the

circumstances was the fact that the police no longer had any lawful justification for
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the detention of the property whether by virtue of an acquittal or upon a

discontinuance.

The magistrate’s allusion to this distinction seemingly suggested that the claimants
could not have in any event applied for the restitution of the property as a result of
them not having been acquitted of the criminal charges. For the sake of argument
this could have been the case had there been other criminal charges pending in
relation to the same property. However, this was clearly not the case before the

magistrate.

The magistrate, in arriving at her decision, also adverted her mind to the provisions
of sections 622 to 631 of the Criminal Code in support of her findings in relation to
the failure or inability of the claimants to apply for restitution of the property. These
provisions have no relevance to the issues to be decided in the present case as

they deal specifically to the seizure of things underwarrantissued by the magistrate.

In relation to section 365 of the Criminal Code, which also seemed to be one of the
underlying bases for the magistrate finding as she did in relation to the present
issue, there simply was no order made pursuantto section 365 of the Criminal Code.
Therefore, this section not having been invoked by the police at the time of the
original seizure orat any time thereafter, could nothave availed themin this instance
and ought not to have been given any consideration by the magistrate in arriving at

her decision.

What ought to have featured substantially inthe magistrate’s deliberations was that
the only conceivable lawful authority which the police possessed to seize and detain
the property was the fact that the property was kept as evidence by the police in a
criminal prosecution; and the criminal prosecution having been discontinued meant
that there was no longer any lawful justification for the detention of the property.
Therefore, in the absence of any such lawful justification the property continued to

be held by the police without lawful authority.
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[140] It is clear on the evidence presented to this court and what was placed before the
magistrate, that the police had no intention to pursue any further criminal
proceedingsin relation to any criminal offence to which the property was connected
whether in relation to the claimants or any other person. The police, who were
clearly faced with an obvious dilemma, were simply mulling over whether or not to

return the property to the claimants.

[141] Mr. Fraser, in answer to the magistrate’s finding that no application had been made
by the claimants for the return of the property, relied on the decision in Thakur
Persad Jaroo v The Attorney General'® in support of the proposition that it was
not necessary for the claimants to show that they had some good fitle to it. It was
sufficient for them to show that at the relevant time they had been in possession of
it. Their Lordships in Jaroo relied on the dicta of May LJ in Webb where he said:

‘As to entitlement to possession, there is an instructive analysis in the
decision of the Supreme Court of Victoria in Field v Sullivan [1923] Victoria
LR 70. The essence of an extended passage in the judgment of Macfarlan
J, at pp 84 to 87, is that if goods are in the possession of a person, on the
face of it he has the right to that possession. His right to possession may
be suspended or temporarily divested if the goods are seized by the police
under lawful authority. If the police right to retain the goods comes to an
end, the right to possession of the person from whom they were seized
revives. In the absence of any evidence that anybody else is the true owner,
once the police right of retention comes to an end, the person from whom
they were compulsorily taken is entitled to possession.”20

[142] Havingaccepted the above proposition as a correct statement of legal principle, the
court holds the view that the claimants ought to have taken the necessary action to
assert their right to possession of the property. They did not, save and except by
challenging the application for the detention order and the magistrate’s jurisdiction
to grant the same. It appears to the court that the claimants’ contention was that the
continued detention of the property by the police was not only unjustified and
unlawfulin the sense of continuing without any lawful authority whether pursuant to

common law powers of detention but also in failing to have applied for a detention

19 [2002] UKPC 5;(2002) 59 WIR 519
20 Atpara[20]. See also at para [21]
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order within the time prescribed by section 29A of the POCA which in all the
circumstances of the case was an arbitrary exercise of the executive authority of the

police.

Taken to its logical conclusion, the argument made out on behalf of the claimants,
suggested that the actions of the police were not only arbitrary but also capricious
to the extent that the police, being well aware of the claimants’ possessory fitle to
the property and their unlawful detention of it, took active steps towards its re-
seizure and eventual forfeiture, seemingly in an effort to frustrate any claim that the

claimants may have had to secure its return to them.

This raises the question of whether the actions of the police were reasonable, fair
andin keeping with the due process of law or actuated by some other oblique motive
that amounted to an abuse of power. The question that also arises is with respect
to whether the magistrate was correct in finding that the actions of the police in
detaining the property beyond the time prescribed by law was reasonable in all the

circumstances of the case.

It was argued on behalf of the Attorney General that the police acted reasonablyin
detaining the property beyond the time prescribed by section 29A since the police
in the exercise of their law enforcement powers were obliged to uphold the public
interest in detecting, solving crime and bring offenders to justice. The court makes

several observations with respect to this point.

First, the magistrate seemed to have alluded to those objectives as justifying the
continued (albeit unlawful) detention of the property by the police. However, the
magistrate appeared to have done so on animproper basis. Thatis, by having relied
on the provisions of PACE recited in the case law cited to her, which in the
magistrate’s view provided a yardstick by which to measure the reasonableness of

the conduct on the part of the police.
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[147] Second, section 29A of the POCA does not require the magistrate to consider the
reasonableness of the conduct of the police. What the statute required was that the
police do not retain property beyond 72 hours of its seizure before obtaining a
detention order pursuant to section 29A. In the premises, the magistrate was wrong
to factor the reasonableness of the conduct of the police in determining the
lawfulness of their detention of the property beyond the period prescribed by section
29A. The question of the reasonableness of the conduct on the part of the police did

not fall to be considered at that time.

[148] The pointwas eloquently made by Lord Denning MR in the case of Ghaniv Jones?'
where he set out at least four propositions that required observance where the
freedom of the individual, whose privacy and possessions were not to be invaded
except for the most compelling reasons, had to be balanced against the interests of
society at large in finding out wrongdoers and repressing crime. Lord Denning MR
set out the following propositions which explain where the balanceis to be struck:

“Balancing these interests, | should have thought that, in order to justify the
taking of an article when no man has been arrested or charged, these
requisites must be satisfied:

'First: The police officers must have reasonable grounds for believing that
a serious offence has been committed — so serious that it is of the first
importance that the offenders should be caught and brought to justice.

'Second: The police officers must have reasonable grounds for believing
that the article in question is either the fruit of the crime (as in the case of
stolen goods) or is the instrument by which the crime was committed (as in
the case of the axe used by the murderer) or is material evidence to prove
the commission of the crime (as in the case of the car used by a bank raider
or the saucer used by a train robber).

"Third: The police must have reasonable grounds to believe that the person
in possession of it has himself committed the crime, or is implicatedin it, or
is accessory to it, or at any rate his refusal must be quite unreasonable.

'Fourth: The police must not keep the article, nor prevent its removal, for
any longerthan is reasonably necessary to complete their investigations or
preserve it for evidence. If a copy will suffice, it should be made and the

211197011 QB 693 at 708; cited in Jaroo v Attorney General at para [26]
45



[149]

[150]

[151]

[152]

[153]

original returned. As soon as the case is over, or it is decided not to go on
with it, the article should be returned.

'Finally: The lawfulness of the conduct of the police must be judged at the
time, and not by what happens afterwards."
A rather cogent question that arises in the present case is whether the unlawfulness
of the initial detention of the property by the police could have amounted to an
adequate predicate for its re-seizure and the grant of a continued detention order

by the magistrate.

It is readily apparent that the power of seizure is distinct in nature and purpose to
that of detention and that wholly different considerations are engaged. The two
powers are not to be conflated. Seizure is the first stage of the statutory process
leading to forfeiture. Detention is a temporary assertion of control over property

which does not necessarily involve any seizure with a view to forfeiture.

The purpose of detention under POCA is to enable the FIA and its financial
investigators to determine whether to take proceedings to forfeit the property or to
restore it. This is consistent with the purport and effect of the provisions of section
6 of the Constitution save for the proviso that the seizure and retention is for so long
only as may be necessary for the purposes of any examination, investigation, trial
or inquiry or in the present case, in fulfilment of the FIA's obligations under POCA

and that the exercise of the powerwas reasonably justifiable in a democratic society.

In the present case, there is no evidence that any investigation was carried out by
the police authority in the interval between discontinuance and the re-seizure of the
property by WPC Jules. Therefore, the continued detention of the property by the
police was clearly without any lawful authority and in contravention of section 6 of
the Constitution. However, the claimants were not without a remedy to vindicate a

violation of this right, whether under the ordinary civil law or otherwise.

In the circumstances, it can only be rightfully said that the failure of the police
authority or the DPP for that matter to take any steps towards regularising the

detention of the property once seized, for a prolonged period albeitin excess of 11
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years may rightly be viewed as a denial of procedural fairness to the claimants. In
arriving at her decision, the magistrate should have been alive to these matters and
ought to have taken them into account in determining whether the continued
unlawful detention was necessary. Therefore, the magistrate’s finding that the
continued unlawful detention of the property by the police was reasonable is
unsustainable and based on an incorrect approach and application of the law. Such
a decision was clearly not open to the magistrate on the evidence before her.
Accordingly, the magistrate’s finding that the unlawful detention of the property by

the police was reasonable amounted to an error of law.

[154] The question that also arises is whether it can be said that the explanation given for
the unlawful detention of the property, namely that the police needed to make
inquiries of the FIA with respect to whether the FIA was interested in the property
was necessary in the fulfilment of the lawful exercise of police powers. Based on
the evidence that was before the magistrate it can be reasonably inferred that the
primary purpose for the retention of the property by the police without any statutory
or other lawful authority was that of seeking its forfeiture. In other words, the primary
objective was to make the property available in the likely event of the

commencement of forfeiture proceedings by the FIA.

[155] The court has given consideration to the question of whether the property was
unlawfully detained by the police for the primary purpose of securing its forfeiture.
With respect to this issue the court has given consideration to the case of Malone
v Metropolitan Police Commissioner22 where it was held that if money could not
have been retained as material evidence for the purpose of a criminal trial the police
could not have beenentitled to retain it for the purpose of making it available in the
event of a conviction to satisfy an order for forfeiture or restitution under the Theft
Act or the provisions of the Powers of Criminal Courts Act because none of these

statutory provisions conferred power on the police to retain money not the subject

22 [1978] 3WLR 936
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of any charge which had been found in the possession of the accused at the time

of his arrest.23

[156] In Malone v Metropolitan Police Commissioner, the defendant sought to defend
his continued detention of the money upon two main grounds. Whilst he accepted
that it could not be justified on the ground that the money itself was the subject of a
criminal charge, he claimed that it was material to both the conspiracy and
substantive charges which was sufficient to be retained by him until the conclusion
of the relevantcriminal proceedings. Alternatively, the defendant argued that he was
entitled to retain the money until the conclusion of the relevant criminal proceedings
in order that the money might be available in the event of a conviction to secure

restitution or forfeiture of the money.

[157] Inthe above-cited case, it appeared that the police feared that if the money was not
retained in orderto facilitate the making of an order for restitution or forfeiture in the
event of a conviction, there might have been strong judicial criticism of the police for
releasing the money to the claimant so that it was no longer available for this

purpose.

[158] It must be recalled that in the present case, there was no statutory provision that
justified the continued detention of the property by the police. Similarly, in Malone,
the court there held that none of the statutory provisions relied on by the defendant
conferred any specific power upon the police to retain money lawfully seized in the
first instance solely in anticipation of the possibility of orders being made underone

or more other statutes for restitution or forfeiture.

[159] The court has discerned from the decision in Malone the principle that there is no
general power in the police, when they have lawfully seized property which is
thereafter not the subject of any criminal charge, to retain the property as against

the person entitled to possession of it against some uncertain future contingency.

23 Per Lord Stephenson LJ at p. 944H — 995A; 946 A — E; 948A; 950H; 952F — 953A
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The police must be able to justify the retention of such property in such

circumstances upon some clearly ascertainable ground.

[160] However, in Malone Roskill LJ delivering a concurring judgment made a very
valuable point when he said:

“This appeal raises an important point of principle in relation to police
powers. It is the duty of the courts to protect the freedom and property of
the individual against arbitrary action by the executive, whatever the form
the particular action might take. But the courts, when performing that duty,
must always have in mind that the administration of justice must not be
hampered and that from time to time rights of individuals have to yield to a
wider publicinterest which requires the abridgement of individual rights.”24
As salutary as the words of Lord Roskill LJ may seem, it still stands to reason that
the police are themselves not entitled to engage in flagrant breaches of the law that

are likely to resultin the infringement of the rights of private citizens.

Alternative remedy

[161] The Attorney General has challenged the claimants’ right to seek redress by way of
judicial review on the ground that the claimants have an alternative remedy by way
of appeal pursuant to section 49A (4) of the POCA. Essentially, the argument made
by the Attorney General is that the claimants ought to awaitthe outcome ofthe entire
proceedings up to forfeiture before challenging the magistrate’s decision granting

the detention order. The court finds no merit in this argument.

[162] Section 29A of the POCA does not provide any avenue of appeal or challenge
against the decision of a magistrate granting a detention order. It would be absurd
if a person who was interested in the property such as the claimants could not seek
to challenge such action on the part of the police. In fact, having challenged the
magistrate’s jurisdiction to grant the detention order and seeking the return of the
property to them, the claimants were well within their right to do so. Thisis perhaps

one of the reasons why the court finds it more than passing strange that the

2 Atp. 948 F
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[163]

[164]

[165]

magistrate would have commented on the claimants failing to take any action to

assert their right to possession of the property.

The magistrate had essentially held that the claimants had no right to assert their
entilement to the possession of the property at that stage. However, the court has
formed a different view. The application for a detention order by the police financial
investigator was but a procedural step, albeit indirectly, employed by the police to
retain the property. This clearly had the effect of frustrating any attempt that the
claimants could have made to assert their right to possession of the property. This
was indeed the first attempt by the police to assert any right to the possession of
the property and to deprive the claimants of possession of what was unlawfully held
by the police. In these circumstances, it cannot be correct that the claimants are
proscribed from bringing a claim in administrative law because of the availability of
a remedy in civil law that had been overtaken by recent events culminating in the

grant of a detention order.

It must also accepted that section 29A(5) of the POCA provides that at any time
while cash is detained by virtue of 29A a Court of summary jurisdiction may direct
its release if satisfied on an application made by the person from whomit was seized
or a person by or on whose behalf it was being imported or exported, that there are
no, or are no longer, any such grounds for its detention as are mentioned in
subsection 29A(2); or on an application made by any other person, that detention of

the cash is not for that or any other reason justified.

The claimants in the present case clearly adopted the procedure set out in section
29A(5) of the POCA having made an application before the magistrate for the
release of the cash on the grounds purportedly that its detention was no longer
justified in light of the discontinuance of the criminal proceedings against the
claimants and the fact that the cash was unlawfully detained by the police. It is
against the magistrate’s decision refusing this application and continuing the

detention order that the claimants have broughtthis claimfor judicial review. Clearly,
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the claimants would have had no other recourse againstthe magistrate’s decision

refusing their application at that stage of the proceedings.

[166] The defendant's argument that the claimants had a right of appeal against the
magistrate’s decision to decline the claimant’s application by virtue of Article 909 of
the Code of Civil Procedure is unsustainable and is devoid of merit. Article 909 of
the Code of Civil Procedure provides that any person aggrieved by a final judgment
of the District Court or by a final order of the Magistrate may appeal to the Court of
Appeal of the Eastern Caribbean Supreme Court. This provision appears to be of
general application in relation to civil proceedings heard by a court of summary
jurisdiction. The magistrate’s grant of the detention order cannot be considered a
final order within the context of the statutory framework of section 29A of POCA

leading to a subsequent forfeiture order.

Conclusion

[167] It appearsthat since the delivery of the magistrate’s decision WPC Jules applied for
and obtained a forfeiture order pursuant to sections 49A (1) the POCA in respect of
the property.25 In the circumstances, it appears that any determination made by the
court with respect to the magistrate’s decision currently under review may be
regarded as purely academic. It is left to the claimants to pursue whatever course
of action available to them in the circumstances and in light of the court's reasoning
and decision herein. It is indeed unfortunate that the claimants in seeking leave to
file their claim for judicial review did not seek to obtain a stay of the forfeiture
proceedings. However, in the court's view, a forfeiture founded on unlawful
detention or aninvalid detention order cannot stand. Nevertheless, the proceedings
having progressed as they did it becomes entirely a matter for the exercise of the

Court’s appellate jurisdiction with respect to the order for forfeiture of the property.

[168] However, in the court's view, the learned magistrate erred in law when she found

that the property was lawfully detained by the police authorities. The infusion of the

25 Atpara 9 affidavit of Bertlyn Reynolds filed 14t April 2022.
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[169]

[170]

[171]

concepts of reasonableness and “necessity” in line with the provisions of PACE as
espoused in the decided case law adverted to by the learned magistrate rendered
the magistrate’s decision unlawful on the basis that she took into accountirrelevant
considerations and thereby fell outside the ambit of the jurisdiction conferred on her
by the provisions of section 29A of POCA. The magistrate was constrained by the
provisions of section 29A of POCA and it was therefore forbidden for her to look
outside of the statutory enactment. In the circumstances, the learned magistrate
having applied the provisions of PACE amounted to an error of law and ultimately

ultra vires the provisions of section 29A of POCA.

Additionally, for reasons which the court has already stated, the grant of a detention
order to WPC Jules was contrary to the provisions of section 29A of POCA,
particularly in light of the court's finding that the property had been unlawfully
detained by the police authorities for a period in excess of 72 hours stipulated by
the provisions of section 29A of POCA. The purported re-seizure of the property by
WPC Jules did not cure the unlawfulness of the initial detention by the police
authorities. Therefore, it follows that the grant of the detention order to WPC Jules

itself was made without jurisdiction.

Therefore, inlight of the court’s findings contained in this judgment, the magistrate’s
decision of 25t April 2019 and 19% August 2019 granting a detention order and a

continued detention order respectively is set aside.

Costs is awarded to the claimants to be assessed in accordance with CPR 65.11
and 65.12 unless agreed between the parties within 21 days of the date of this

judgment.

Shawn Innocent
High Court Judge

By the Court

o

Dp. Registrar
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