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EASTERN CARIBBEAN SUPREME COURT 
ANGUILLA 
 

IN THE HIGH COURT OF JUSTICE 
 
  
CLAIM NOS: AXAHCV 2010/0069; 2010/0070; 2010/0071; 2010/0072; 2010/0073; 
2010/0076; 2010/0077; 2010/0078; 2010/0079; 2010/0081; 2011/0051; 2011/0052 

 
IN THE MATTER of the Registered 
Land Act, Revised Statutes of Anguilla, 
Chapter R30, Section 147 

 
AND 

 
IN THE MATTER of an Appeal by 
Collins Richardson; Carolyn 
Richardson (Administrator of the 
Estate of John Samuel Richardson); 
Boswell Richardson; Calvin 
Richardson; Leslie Richardson as 
Administrator of the Estate of Alma 
Richardson; Marge Hughes as 
Administrator of the Estate of 
Evangeline Hughes; Estell Hughes as 
Administrator of the Estate of John 
Richards Richardson; Calvin 
Richardson as Administrator of the 
Estate of Victor Richardson; Robert 
Austin Richardson as Administrator of 
the Estate of Eneria Richardson; and 
Royston Richardson as Administrator 
of the Estate of James Richardson; 
Oliver MacDonna as Administrator of 
the Estate of Jane Rebecca 
Richardson and Sybil Rhymer as 
Administrator of the Estate of Florence 
Richardson against a decision of the 
Registrar of Lands dated 28th 
September, 2010 and 7th July 2011 

 
Appearances:  

Mr. Clyde Williams appearing with Mr. Alex Richardson Counsel for the        
Claimants/Applicants 
Mr. Kerith Kentish of Counsel for the Defendants/Respondents 
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----------------------------------------- 
2020:      July 25; 

               November 5. 
-------------------------------------------- 

 
JUDGMENT ON COSTS 

 
Introduction 
 
[1] SANDCROFT, M. [AG]: This is an application by the claimants for costs in a matter 

that has been very protracted and has seen the varied changing seasons, on the 

defendants’/respondents’ case on the basis that the defendants/respondents had 

made an application for leave to appeal to the Judicial Committee of the Privy 

Council but had at a later stage withdrawn the application for leave to appeal. 

 

[2] The jurisdictional basis for a costs order is that the court being asked to order it must 

be seized with the merits of the matter. In other words, the judge who orders costs 

must have cognisance of the principal cause.  

 
[3] Although this application only relates to a detailed assessment of costs in a relatively 

modest action, it raises issues of principle which have a direct bearing on the policy 

on which the effectiveness of the Civil Procedure Rules depends. That policy is that 

litigation should be conducted in a proportionate manner and, where possible, at a 

proportionate cost. The policy is reflected in the Overriding Objective set out in CPR 

1.1 which provides: 

 

(1) These Rules are a new procedural code with the overriding 

objective of enabling the court to deal with cases justly. 

(2) Dealing with a case justly includes, so far as is 

practicable- 

(a) Dealing with the case in ways which are 

proportionate 

(i) to the amount of money involved; 

(ii) to the importance of the case; 
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(iii) to the complexity of the issues; 

and 

(iv) to the financial position of each 

party;” 

 
[4] Proportionality played no part in the taxation of costs under the former Rules of the 

Supreme Court. The only test was that of reasonableness. The problem with that 

test, standing on its own, was that it institutionalised, as reasonable, the level of 

costs which were generally charged by the profession at the time when the 

professional services were rendered. If a rate of charges was commonly adopted it 

was taken to be reasonable and so was allowed on taxation even though the result 

was far from reasonable. 

 

[5] The requirement of proportionality now applies to decisions as to whether an order 

for costs should be made, and to the assessment of the costs which should be paid 

when an order has been made. Part 65.2 which deals with the making of an order 

for costs does not specifically use the word proportionate but the considerations 

which should be taken into account when making an order for costs are redolent of 

proportionality. 

 
[6] Because of the central role that proportionality should have in the resolution of civil 

litigation, it is essential that courts attach the appropriate significance to the 

requirement of proportionality when making orders for costs, and when assessing 

the amount of costs. What has however, caused difficulty for practitioners and 

members of the judiciary who have to assess costs is how to give effect to the 

requirement of proportionality. In particular, there is uncertainty as to the relationship 

between the requirement of reasonableness and the requirement of proportionality. 

Where there is a conflict between reasonableness and proportionality does one 

requirement prevail over the other, and, if so, which requirement is it that takes 

precedence? There is also the question of whether the proportionality test is to be 

applied globally or on an item by item basis, or both globally and on an item by item 

basis. 
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Background/Chronology 
 

[7] The Application concerns two orders of the Court of Appeal made on 25th June 2014 

and 16th September 2014 against the Respondents. The applicants seek costs on 

both Costs Orders when CPR 65.11(7) only permits costs of one-tenth of the 

prescribed costs which computes to a sum of EC$750.00 on each Costs Order. 

 

[8] Submissions on costs were previously submitted in response to an earlier Notice of 

Application for Assessment of Costs filed on 13th November 2018 before the Court 

of Appeal. The 13th November 2018 application for assessment of costs was heard 

by the Court of Appeal on 14th January 2019 and a Certificate of Result of Appeal 

dated 22nd January 2019 was produced in the following terms:   

 
“It is hereby directed that the assessment of costs as ordered by the 

court on 25th of June 2014 and the 16th September 2014 are to be 

conducted by a master of the Court, such assessment to be 

conducted pursuant to the Civil Procedure Rules, Part 65.11.”  

 
[9] The applicants ask this Court to assess costs on an interlocutory appeal from the 

decision of Mathurin J (on an application to strike out) at US$66,607.23 

(US$32,549.99 in Barrister’s Costs + US$11,812.50 in Senior Solicitor’s Costs + 

US$24,187.00 in Junior Solicitor’s Costs (not including disbursements)). 

 

[10] On 18th March 2013, the 1st to 5th respondents and the 7th respondent made a joint 

application to Strike out the Claims in CLAIM NO.s AXAHCV2010/0069; 

2010/0070; 2010/0071; 2010/0072; 2010/0073; 2010/0076; 2010/0077; 

2010/0078; 2010/0079; 2010/0081; 2011/0051 and 2011/0052. By way of written 

Decision dated 8th October 2018 in, Mathurin J granted the Application. On 25th June 

2014, the Court of Appeal reversed Mathurin J’s Decision (AXAHCVAP 2018/0008 

Collins Richardson et al v. Benjamin Wilson Richardson et al). The Certificate 

of Result of Appeal is dated 4th July 2014 and is in these terms: 
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“1. Ground (4) of the appeal succeeds and therefore the appeal is 

allowed. The ruling of the judge is wholly set aside. 

2. The appeal is remitted to the High Court on its merits before a 

different judge. 

3. Costs to the Appellants to be assessed if not agreed within twenty-

one (21) days.” 

 
[11] Costs were not agreed within 21 days as per the Order. The first communication on 

the issue of costs was by way of letter dated 5th September 2014 wherein the 

Applicants wrote exclusively to Joyce Kentish & Associates, Solicitors for the 1st to 

5th Respondent (despite the fact that the Application to Strike Out was a joint one) 

demanding payment of costs in the sum of US$101,705.00 being costs for the Court 

of Appeal hearing and the hearing below before Mathurin J.  The letter of 5th 

September 2014, which the Applicants have not put before this Court, was in these 

terms: 

 

“Joyce Kentish & Associates 

The Quarter 

Anguilla  

 

Attn: Mr. Kerith Kentish 

 

Dear Sirs 

 

Civil Appeal No. 8 of 2013 – Costs of the Appellants 

 

We continue to act as solicitors for and on behalf of the 

appellants. 

 

The appellants’ costs are as follows: 

 

Barrister’s costs: US$52,010.00 
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Solicitor’s costs: US$49,695.00 

Total: US$ 101,705.00 

 

The above total cost includes the costs for the Court of Appeal 

hearing and the Court below. 

 

Yours sincerely 

ALEX RICHARDSON AND ASSOCIATES 

 

Juronel K. R. Smalling” 

 

[12] On 6th August 2014, the 1st to 5th and 7th respondents filed a Joint Application for 

Conditional Leave to Appeal to the Privy Council. The Matter was listed for hearing 

on 16th September 2014. The Case Management for the September Sitting of the 

Court of Appeal in 2014 was held on 27th August 2014. At the Case Management, 

the respondents formally indicated to the Court that they would be withdrawing the 

Application for Conditional Leave. The respondents had taken this position way 

before the Case Management Conference and had informed the Solicitors for the 

applicants of their position before the applicants filed any documents in opposition. 

This was done specifically for the purposes of limiting costs. The Notice of 

Withdrawal was filed on 5th September 2014 and served on even date. 

 

[13] The letter of 5th September 2014 was received by Joyce Kentish & Associates via 

e-mail and hard copy on 8th September 2014. An e-mail response to the applicants 

was sent to the applicants’ Solicitors on even date wherein the respondents 

communicated that they anticipated receipt of the bill of costs (which never came). 

By way of letter dated 11th September 2014, a further response was sent to the 

applicants wherein the respondents took the view that costs were only awarded for 

the Court of Appeal proceedings and that the respondents were open to agreeing 

costs “within the framework of the CPR”. 
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[14] There was no response to the respondents’ e-mail of 8th September 2014 or the 

respondents’ letter of 11th September 2014. Instead, on 13th November 2018, the 

applicants filed a notice of application to clarify costs order in AXAHCVAP 

2013/0008 before the Court of Appeal in relation to the Order made on 25th June 

2014. 

 
[15] At the hearing of the Application for Conditional Leave, 16th September 2014, there 

was no ventilation of the substantive matter and the parties attempted to reach an 

agreement on costs. The applicants proposed US$6,000.00 and the respondents 

countered with US$2,000.00. There was no agreement on fees. The Court 

proceeded to grant the withdrawal of the Application for Conditional Leave to Appeal 

and order that Costs be assessed if not agreed within 21 days. 

 
[16] The Application to Clarify Costs was fully ventilated before Pereira CJ, Baptiste JA 

and Thom JA on 23rd March 2015 wherein the Benjamin respondents argued that 

the Collins applicants were only entitled to costs of the of the appeal proceedings. 

The Collins applicants argued that the order of 25th June 2014 meant that they were 

entitled to costs of the appeal proceedings as well as costs below before Mathurin 

J. The Court of Appeal decided in favour of the Benjamin respondents and 

dismissed the application. The Certificate of Result of Appeal dated 9th April 2015 is 

as follows: 

“1. The application is dismissed with costs to the first to fifth 

respondents in the sum of EC$1,000.00 and to the seventh 

Respondent fixed in the sum of EC$1000.00. There is no costs order 

in respect of the Attorney General. 

2. Costs hereby ordered shall be paid within thirty (30) days.” 

 
[17] The Applicants then sent a letter dated 6th May 2015 to the Respondents’ Solicitors 

claiming: “US$30,410.00 in Barrister’s costs and US$24,187 in Solicitors’ costs.” So 

that, as at 6th May 2015, therefore, the Applicants represented that their fees were 

US$54,597.00 (US$30,410.00 + US$24,187.00 = US$54,597.00). 
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Defendants’/Respondents’ Submissions 

 

[18] Attorney-at-Law for the defendants/respondents, Mr. Kerith Kentish submitted inter 

alia that in assessing costs the Court must have regard to CPR 65.11 (5) which 

says: 

 

“(5) A party seeking assessed costs must supply to the court and to all other 

parties a brief statement showing –  

(a) any counsel’s fees incurred 

(b) how that party’s legal representative’s costs are calculated; and 

(c) The disbursements incurred” 

 

          65.2 (1)  If the court has a discretion as to the amount of costs to be allowed to 

a party, the sum to be allowed is – 

 

(a) the amount that the court deems to be reasonable were the work 

to be carried out by a legal practitioner of reasonable competence; 

and 

(b) which appears to the court to be fair both to the person paying 

and the person receiving such costs  

(3) In deciding what would be reasonable the court must take into account all 

the circumstances, including -  

(a) any order that has already been made; 

(b) the care, speed and economy with which the case was prepared; 

(c) the conduct of the parties before as well as during the 

proceedings; 

(d) the degree of responsibility accepted by the legal practitioner; 

(e) the importance of the matter to the parties; 
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(f) the novelty, weight and complexity of the case; 

(g) the time reasonably spent on the case; ….” 

 

[19] Counsel submitted that on an assessment of a procedural application, the value of 

the claim is relevant in the context of CPR 65 (Per Gordon JA [AG] in Oliver 

MacDonna (Personal Representative of Margaret Richardson) v. Benjamin 

Wilson Richardson (Personal Representative for John Richards Richardson) 

AXAHCVAP 2005/0003 at [9].  

 

[20] Counsel also submitted that the Consolidated Claim in the instant matter did not 

have a monetary value and therefore is ascribed a value of EC$50,000.00 pursuant 

to CPR 65.5 which provides, materially,: 

 
“65.5 (1) The general rule is that where 65.4 does not apply and a party is 

entitled to costs of any proceedings, those costs must be determined 

in accordance with Appendices B and C to this Part and paragraphs 

(2) to (4) of this rule. 

(2) In determining such costs the value of the claim is […] (b) if the claim is 

not for a monetary sum it is to be treated as a claim for $50,000.00 unless the 

court makes an order under Rule 65.6(1) (a).” 

 
[21] Counsel further submitted that on 8th July 2020, in a written decision by Justice of 

Appeal Farara QC in Collins Richardson et al v. Benjamin Wilson Richardson 

et al., AXAHCVAP 2016/0011 the Court of Appeal set aside an order of Master 

Ventose, as he then was, valuing the claim in the instant matter and holding that the 

claim had a default value of EC$50,000.00 for the purposes of prescribed costs.  

 

[22] Counsel posited that the prescribed costs of a claim valued at EC$50,000.00 

computed in accordance with Appendix B is EC$7,500.00. According to CPR 

65.11(7) provides: “the costs allowed under this rule may not exceed one tenth of 

the amount of the prescribed costs appropriated to the claim unless the court 
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considers that there are special circumstances of the case justifying a higher 

amount.” One-tenth of the prescribed costs of EC$7,500.00 is EC$750.00. In 

contrasts, on the Application, the applicants ask for assessed costs approximated 

at US$66.607.23 (excludes disbursements); this is beyond the one-tenth limit under 

CPR 65.11(7). The assessment of costs on the Order of   25th June 2014 pursuant 

to CPR 65.11(7) entitles the applicants to EC$750.00.  

 
[23] Counsel further submitted that pursuant to CPR 65.11(7), that no special 

circumstances were put before this Court by the applicants to justify an award higher 

than EC$750.00, that is, outside the one-tenth limit. The respondents placed full 

reliance on the written decision of Gordon J.A. in Oliver MacDonna v. Benjamin 

Wilson Richardson AXAHCVAP 2005/0003 which said decision, was respectfully 

submitted applied fully to the Applications before this Court.  

 
[24] Counsel also posited that in Oliver MacDonna v. Benjamin Wilson Richardson 

(supra) one of the many litigation events between the parties before this Court and 

the Court was being invited to pay particular attention to that decision. The 

respondents (being the respondents/applicants in the Appellate Court) applied to 

strike out a notice of appeal filed by the applicants (the appellants/respondents in 

the Appellate Court). The court struck out the notice of appeal and ordered costs to 

be assessed. That the decision of Gordon JA concerned the assessment of costs 

payable on the strike out application. 

 
[25] Counsel further posited that pursuant to CPR 65.11, costs should be assessed for 

the 25th June 2014 Order at EC$750.00 in the first instance. However, in relation to 

the Benjamin Respondents this Court should assess costs at half that amount 

because the application to which the Costs Order of 25th June 2014 relates was a 

joint application by the Benjamin Respondents and the 7th Respondent, Temenos 

Realty LLC. So that, this Court should properly assesses costs on the Costs Order 

of 25th June 2014 in the sum of EC$375.00. 

 
[26] Counsel finally submitted that they have made fair and reasonable offers to settle 

costs on the Orders and that this Application was wholly unnecessary given the 
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clear provisions of CPR 65.11(7) especially having ventilated this matter before the 

Court of Appeal. The case of Oliver MacDonna v. Benjamin Wilson Richardson 

is clear: In this Matter, the Applicants themselves have argued against the 

Respondents receiving costs outside of the one-tenth rule on a strike out application 

because vigorous litigation was not a special circumstance. Gordon J.A., as he then 

was, upheld their arguments. Eleven years later, the Respondents now argue that 

they should be given costs outside the one-tenth rule because of the Applicants’ 

vigorous litigation. 

 

 
Claimants’/Applicants’ Oral Submissions 

[27] Counsel for the claimants submitted that in consideration of the line items in the 

costs schedule that these all alluded to work done in respect of the counterclaim 

and so were reasonably incurred.  

 

[28] Counsel further posited that the charge out rate applied by them in this matter was 

low by local standards at $XXX per hour and the defendants were able to benefit 

from this, notwithstanding that the counterclaim raised issues that were commercial 

in nature and would usually attract a higher billing rate.  Disbursements of $XXX 

were very reasonable and related only to court related matters.  

 
[29] Therefore, it was the Applicant’s submission that on both the global approach and 

the line by line approach the costs incurred are reasonable, reasonably incurred and 

proportionate. 

 
[30] Counsel concluded on the basis of the foregoing, that costs be awarded in the terms 

set out in the Schedule inclusive of the costs claimed with respect to the hearing for 

assessment of costs.  

 
 
Issues 

 
[31] (a) Whether this Court should find that the assessed costs are proportional in the 
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circumstances of the case as a whole? And 

(b) whether the question for consideration is, (i) what were the respective obligations 

on the respective parties? And, to what extent, if any, should these obligations also 

impact on the costs payable? 

 

Court Analysis 

[32] The Civil Procedure Rules 2000 rule 64.6 (1) provides:  

 

Rule 64.6(1) provides the general rule with regard to the award of costs. It states:  

“64.6(1) If the court decides to make an order about the costs of any 

proceedings, the general rule is that it must order the unsuccessful 

party to pay the costs of the successful party.” 

This rule embodies the well-known principle that “costs follow the event”. 

 

[33] The line items that can constitute costs payable to a party are defined in the Civil 

Proceedings Rules (CPR). These costs “include attorney’s charges and 

disbursements, fixed costs, prescribed costs, budgeted costs or assessed costs”1. 

The CPR, 2000 further defines what are fixed costs, prescribed costs, budgeted 

costs and assessed costs2. The “attorney’s charges and disbursements” are not 

defined in the CPR. However Zuckerman on Civil Procedure: Principles of 

Practice has defined the term “costs” and gives the following explanation of what 

disbursements are: 

[it] encompasses both expenses that are incurred by a solicitor in the 

conduct of litigation on behalf of the client, usually referred to as 

disbursements3 

[34] There was nothing in the circumstances of the claim and the application for 

 
1 CPR Rule 64.2 (1) 
2 CPR Rule 64.2 (1) 
3 Zuckerman on Civil Procedure Principles of Practice. Third edition. Para 27.17. 
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Judgment in Default, which persuaded the court to depart from the general rule that 

the unsuccessful party must pay the costs of the successful party. Therefore the 

defendants shall pay the claimant’s costs as quantified and assessed. 

 

[35] In assessing the costs for the filing of the defence to the counterclaim and the 

Application for the judgment in default, the court considered the general basis of 

quantification as outlined in the CPR Rule 65.2, these are:  

 
(1) Where the court has any discretion as to the amount of costs to be 

allowed to a party, the sum to be allowed is the amount that the court 

deems to be reasonable were the work to be carried out by an 

attorney-at-law of reasonable competence and which appears to the 

court to be fair both to the person paying and the person receiving 

such costs.  

(2) Where the court has any discretion as to the amount of costs to be 

paid to an attorney-at-law by his client, the sum allowed is the amount 

that the court deems to be reasonable and which appears to be fair 

both to the attorney-at-law and the client concerned. 

(3) In deciding what would be reasonable the court must take into 

account all the circumstances, including—  

(a) any orders that have already been made;  

(b) the conduct of the parties before as well as during the 

proceedings;  

(c) the importance of the matter to the parties;  

(d) the time reasonably spent on the case;  

(e) the degree of responsibility accepted by the attorney-at-law;  

(f) the care, speed and economy with which the case was 

prepared; 

(g) the novelty, weight and complexity of the case; and  

(h) in the case of costs charged by an attorney-at-law to his 

client—  
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(i) any agreement that may have been made as to the 

basis of charging;  

(ii) any agreement about what grade of attorney-at-law 

should carry out the work; and 

(iii) whether the attorney-at-law advised the client and 

took the client’s instructions before taking any 

unusual step or one which was unusually expensive 

having regard to the nature of the case. 

 
[36] The court also considered CPR Rule 65.12 which states:  

(1) This rule applies where costs fall to be assessed in relation to any 

matter or proceedings, or part of a matter or proceedings other than a 

procedural application.  

(2) Where the assessment relates to part of court proceedings it may be 

carried out by the judge or master hearing the proceedings, or the 

judge or master may give directions as to how the assessment is to 

be carried out. 

 

[37] The sum assessed as costs, must be such sum that the Court deems to be 

reasonable considering the work to be carried out by an attorney-at-law of 

reasonable competence and which appears to the Court to be fair both to the person 

paying and the person receiving such costs. On that exercise of determining a 

reasonable sum, Kokaram J said in Lutchmeesingh’s Transport Contractors 

Limited and National Infrastructure Development Company Limited4 

 

As a general principle, the Court’s discretion as to the amount 

of costs allowed must be exercised consistently with the 

overriding objective, Rule 1.2. In so doing the Court engages 

in an exercise to ascribe an appropriate fee which is 

proportionate to the amount of work involved, the importance 

 
4 Claim No: CV2015-01192. Date of Delivery: 13th July 2017. 



15 
 

of the case, the complexity of the issues and the financial 

position of each party. An important aspect of the exercise is 

the principles of proportionality. (Paragraph 13) 

 

 

[38] On the issue of proportionality, Mendonca JA said in Scotiabank Trinidad and 

Tobago Limited v Bank Employees Union 

However, costs must not only be reasonably incurred and 

reasonable in amount but should also be proportionate. What 

proportionality seeks to do is to impose a sensible correlation 

between the costs a party may recover and the claim. It acts 

as a counter-weight to disproportionately high costs.... 

(Paragraph 49) 

 

[39] With respect to the approach that the court should take, Mendonca JA, in 

Scotiabank Trinidad and Tobago Limited v Bank Employees Union (supra), 

advocated and applied the two stage approach used in Lownds v Home Office 

Practice Note: 

The first stage is the global approach and the second an item 

by item approach. In the first stage the Court is required to 

form a preliminary opinion whether the total costs claimed 

were proportionate having regard to the considerations 

referred to earlier. The next stage is an item by item approach. 

If the Court is of the opinion that the costs are not 

disproportionate, all that is required is for the Court to 

determine whether each item claimed was reasonably 

incurred and whether the amount claimed for it is reasonable. 

If however the Court at the global stage were to find the costs 

disproportional the manner of assessment is more rigorous. 

Then the receiving party will be required at the item by item 

stage to satisfy the Court that each item of costs was 
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necessarily incurred and, if so, the amount charged therefore 

is reasonable. (Paragraph 53) 

 

[40] The court has determined that the defendants are to pay to the claimant the 

assessed costs of the defence to the counterclaim and the Application for the 

judgment in default. Where this court has a discretion in determining the sum of the 

award, as with assessed costs and pretrial costs, the court has considered the basis 

of quantification of such costs as outlined in the CPR Rule 65.2 (supra). 

 

[41] The issues raised in the claim and counter claim and the application for judgment in 

default were obviously important for both the claimant and the defendants. For one 

there was the important issue of the right to possession of premises while for the 

other there were the important issues of exercising what was felt to be a right to 

purchase, and the impact such a right would have on her life and livelihood. In terms 

of novelty and complexity, it was not one of the highest novelty and complexity but 

it also was not the simplest of cases. On the scale of novelty and complexity it would 

be somewhere just approaching the middle, from least to most. 

 
[42] The court considered the statement of costs submitted by the claimant and the 

submissions and representations made by both the claimant and the defendants on 

previous occasions. The court also considered those matters under the CPR, 2000 

Rule 65.11 including the representations as to the time that was reasonably spent 

in making the application, and preparing for and attending the hearing. The court is 

also mindful that it must allow such sum as it considers fair and reasonable. 

 
[43] The court closely examined the statement of costs submitted by the claimant and 

applied the first stage of the test, to the statement of costs, the global approach 

outlined by Mendonca JA in Scotiabank Trinidad and Tobago Limited v Bank 

Employees Union (supra). Also considering the nature of the claim and the damages 

awarded to the claimant, the court has concluded that the statement of costs 

submitted by the claimant for the application for summary judgment is 

disproportionate. Applying the second stage of the test outlined by Mendonca JA in 
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Scotiabank Trinidad and Tobago Limited v Bank Employees Union (supra) the 

court next looked at items line by line and considered the costs submitted. 

 
[44] In the case of Andriy Malitskiy v Oledo Petroleum BVIHMAP2013/0006, where 

the Court of Appeal enunciated at paragraph 8 a useful guidance on the approach 

which the Court should take when assessing costs. “First, I shall assess whether 

on a global level, the costs claimed are proportionate, having regard to any 

relevant considerations identified in the Civil Procedure Rules 2000. If I 

conclude that the costs claimed are not overall disproportionate, I shall satisfy 

myself that each item was reasonably incurred and that the cost of that item 

was reasonable. In performing this exercise I must resolve any doubt as to 

whether any item was reasonably incurred, or was reasonable in amount, in 

favour of the paying party …”.   

 
[45] Also, this court, in Roberts v Financial and Regulatory Commission (Claim No. 

SKBHCV2016/0019 dated 14 October 2019) had the opportunity to examine the 

provisions of CPR 65.5 in some detail. The court stated as follows:  

 
[12] The starting point is to consider the words of CPR 65.5 to 

determine whether they expressly cover the situation with 

which we are here presented, and, if they do not, whether there 

is any implication that can properly be made or even 

necessary. CPR 65.5(1) states expressly that the general rule 

is that where a party is entitled to the costs of any 

proceedings, those costs must be determined in accordance 

with Appendices B and C to this Part and CPR 65.5(2) to (4). It 

seems to me that this must be the starting point to any 

determination of prescribed costs in accordance with CPR 

65.5. CPR 65.5(2) provides for the situations in which it is 

necessary to determine the value of a claim. CPR 65.5(3) states 

that the general rule is that the amount of costs to be paid is 

to be calculated in accordance with the percentages specified 



18 
 

in column 3 of Appendix B against the appropriate value. 

Appendix B, entitled “Scale of prescribed costs” provides for 

the percentages of costs (Column 3) based on the “Value of 

the Claim” (Column 2). Appendix C states that it is a table 

“showing the percentage of the prescribed costs to be allowed 

under Appendix B where a claim concludes prior to trial”. 

Therefore, the percentage of prescribed costs is calculated 

based on the value of the claim in accordance with Appendix 

B and the amount payable to a party is further calculated in 

accordance with Appendix C based on the stage of the claim.  

 

[15]  … it is necessary to focus on the chapeau of CPR 65.5(2) 

which states that “[t]he “value” of the claim, whether or not 

the claim is one for a specified or unspecified sum, coupled 

with a claim for other remedies is to be decided in the case of 

the claimant or defendant – ”. The important point is that CPR 

65.5(2) does not apply in all cases where the value of the claim 

is to be determined but applies only where the claim is: (1) for 

a specified sum; or (2) for an unspecified sum; and in both 

cases where it is (3) coupled with a claim for other remedies. 

The words “coupled with a claim for other remedies” is the 

deciding limitation on the scope of CPR 65.5(2). If the claim, 

whether for a specified or unspecified sum, is not coupled with 

a claim for other remedies, CPR 65.5(2) does not apply.   

 

[18]  It is important not to forget that CPR 65.5(1) states that the 

general rule is that where a party is entitled to the costs of any 

proceedings, those costs must be determined in accordance 

with Appendices B and C to this Part and CPR 65.5(2) to (4). 
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As stated above, Appendix B provides the scale of prescribed 

costs based on a percentage of the “Value of the Claim”. CPR 

65.5(2) provides for the determination of the value of the claim 

in the circumstances outlined therein.  

 

[19]  It seems to me to be obvious that the first place to look to 

determine the value of the claim is the claim form. Where the 

claim is for a specified amount that amount is the value of the 

claim. Prescribed costs are to be determined in accordance 

with CPR 65.5(1). Where claim, whether for a specified or 

unspecified sum, is coupled with other remedies, CPR 

65.5(2)(a) applies. …. 

 

 
[46] In summary, the decision in Roberts made it pellucid that: (A) an important and first 

consideration is that CPR 65.5(1) states that the general rule is that where a party 

is entitled to the costs of any proceedings, those costs must be determined in 

accordance with Appendices B and C to this Part and CPR 65.5(2) to (4); (B) CPR 

65.5(2) does not apply in all cases where the value of the claim is to be determined 

but applies only where the claim is: (1) for a specified sum; or (2) for an unspecified 

sum; and in both cases where it is (3) coupled with a claim for other remedies; and 

(C) the words “coupled with a claim for other remedies” is the deciding limitation on 

the scope of CPR 65.5(2). If the claim, whether for a specified or unspecified sum, 

is not coupled with a claim for other remedies, CPR 65.5(2) does not apply. 

 

[47] In particular, in respect of all deliberations on costs in which the court has a 

discretion, the court must take into account all the circumstances pursuant to Part 

65.2 (3) of the CPR 2000 which provides that:  
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(3) In deciding what would be reasonable the court must take into 

account all the circumstances; including-  

(i) any order that has already been made;  

(j) the care/ speed and economy with which the case was 

prepared;  

(k) the conduct of the parties before as well as during the 

proceedings;  

(l) the degree of responsibility accepted by the legal practitioner;  

(m) the importance of the matter to the parties;  

(n) the novelty, weight and complexity of the case;  

(o) the time reasonably spent on the case; and 

(p) in the case of costs charged by a legal practitioner to his or 

her client –  

(i) any agreement about what grade of legal practitioner 

should carry out the work;  

(ii) any agreement that may have been made as to the 

basis of charging; and 

(iii) whether the legal practitioner advised the client and 

took the client/s instructions before taking any 

unusual step or one which was unusually expensive 

having regard to the nature of the case. 

 
 

[48] It is common judicial experience that there is nothing so wonderfully effective in 

bringing good sense to bear on whether to continue to prosecute or defend a claim 

(or in this case a counter-claim) as the certainty of the cost consequence for 

whoever will turn out the loser. A turning point is reached when a party sees it is 

ineluctable that if he loses he will likely have to pay a definite sum as costs. The risk 

of losing that is inherent in litigation then looms larger and appropriate decisions – 

settle; discontinue; admit - are then more likely to be made. This can only benefit 

the litigants themselves, the court and the society by saving expense and precious 

judicial time that other litigants are waiting to utilise. 
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[49] Starting with first principles, part of a claimant’s obligation is to ensure that a bona 

fide claim is brought and that it is brought against the correct party. Where a 

corporate entity is concerned, care has to be taken to do such relevant searches as 

are necessary to ensure that the correct party is identified. In this case, the wrong 

party was sued and the primary obligation must rest with the claimant for the failure 

to sue the correct party. 

 
[50] The starting point, which is the overriding objective of the CPR, found at part 1, 

provides:  

 

“1.1 (1) The overriding objective of these Rules is to enable the court to deal 

      with cases justly.  

(2) Dealing justly with the case includes—  

(a) ensuring, so far as is practicable, that the parties are on an 

equal footing;  

(b) saving expense; 

(c) dealing with cases in ways which are proportionate to the — 

(i) the amount of money involved;  

(ii) the importance of the case;  

(iii) the complexity of the issues; and  

(iv) the financial position of each party;  

(d) ensuring that it is dealt with expeditiously; and  

(e) allotting to it an appropriate share of the court’s resources, 

while taking into account the need to allot resources to other 

cases.  

Application by the court of the overriding objective  

1.2 The court must seek to give effect to the overriding objective when it —  

(a) exercises any discretion given to it by the Rules; or 
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(b) interprets the meaning of any rule. 

Duty of parties  

1.3 The parties are required to help the court to further the overriding objective.” 

 
 
 

[51] The encouragement of settlement of disputes, preferably without the need to 

commence proceedings, is an important objective of the CPR 2000. The 

contribution which the new requirement of proportionality in the case of standard 

orders for costs makes to the early resolution of disputes is an added reason why 

the role of proportionality is so fundamental to the proper functioning of the CPR 

2000. 

 

[52] Under the CPR 2000, both or all parties are under an obligation to do what they can 

to assist in the just disposition of a claim. Such obligations must extend to the 

efficient disposition of a claim. A claim should not go on for longer than is necessary. 

There are many rules which underscore this obligation. The court has the power to 

dispose of a claim at the case management stage; default judgment can be granted; 

summary judgment can be granted; a claim can be dismissed for various breaches 

of the CPR 2000 and the court can impose the sanctions set out in the CPR for 

these breaches. All of these options available to the court underscore the court’s 

management powers to ensure that claims are dealt with, with the overriding 

objectives in mind. 

 
[53] With respect to the determination of what is reasonable in terms of such costs, there 

are then the factors enumerated in Rule 64.3 which include time reasonably spent, 

the complexity of the matter, the importance of the matter to the parties and several 

other factors. In this regard, in Norgulf Holdings Ltd et Anor v Michael Wilson 

and Partners Ltd.5 then Barrow JA of the Eastern Caribbean Supreme Court 

observed that the provisions of Rule 65.12 were merely procedural so that in any 

 
5 OECS Civil Appeal No. 8 of 2007 paras 13 et seq. 
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event, the actual quantification of costs was nonetheless to be determined 

according to the principles otherwise provided in the Rules. It is clear, that these 

principles are those provided in Rule 64.2. The Court’s review of the assessment is 

therefore to be conducted with reference to the overall principles stated in Rule 

64.2(1), within the context of the relevant factors enumerated in Rule 65.2 (3). 

 
[54] In deciding what is necessary the conduct of the other party is highly relevant. The 

other party by co-operation can reduce costs; by being uncooperative he can 

increase costs. If he is uncooperative that may render necessary costs which would 

otherwise be unnecessary and that he should pay the costs for the expense which 

he has made necessary is perfectly acceptable. Access to justice would be impeded 

if lawyers felt they could not afford to do what is necessary to conduct the litigation. 

Giving appropriate weight to the requirements of proportionality and reasonableness 

will not make the conduct of litigation uneconomic if on the assessment there is 

allowed a reasonable sum for the work carried out which was necessary. 

 
[55] In terms of proportionality, this is explained by reference to the overriding objective 

set out at Part 1.1(2) (c), which lists the factors to be considered as (i) amount of 

money involved; (ii) the importance of the case; (iii) the complexity of the issues; 

and (iv) the financial position of the parties. 

 
[56] I adopt the learning in Home Office v Lownds (supra), which advocates a two-step 

approach: (i) the global approach; and (ii) the item by item approach. Utilizing this 

formula, regard must be had to Part 65.2 (3) factors. 

 
[57] The Assessment Officer is advised that the next steps to follow are:  

(1) Keeping in mind the band width, that is, value of work done at an hourly 

rate as per number of years call for each branch of the profession, look at 

the work done. Assessing whether the work was reasonable and/or 

proportionate and properly undertaken given the Part 1.1(2) (c) factors 
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(2) Next, consider the particular circumstances of the case using a global 

approach by examining the factors in the round, to assess reasonableness 

and proportionality.  

(3) If a reasonable or proportional result is not achieved, then an itemised 

assessment may be done taking into account the fee earner and the time 

spent to do the reasonable and proportionate tasks.  

(4) Take into account the Part 65.2 (3) factors.  

(5) Determine whether the figure, given all of the above, is: 

(i) reasonable and proportionate; or 

(ii) whether an uplift (for instance the use of the 65.2 (3) 

factors, skill and competence in a novel area of law), or 

a discount, should be applied; and 

(iii) the measure of such determination and the reasons for 

so doing. 

These are suggested guidelines and are not intended to replace a court’s discretion to allow 

appropriate fees to Attorneys in any case. 

 

[58] I would repeat the approach of Judge Alton, which was approved in Jefferson v 

National Freight Carriers Ltd [2001] 2 Costs L.R. 313. The judge said, in particular: 

“In modern litigation, with the emphasis on 

proportionality, there is a requirement for parties to 

make an assessment at the outset of the likely value 

of the claim and its importance and complexity, and 

then to plan in advance the necessary work, the 

appropriate level of person to carry out the work, the 

overall time which would be necessary and 

appropriate spend on the various stages in bringing 
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the action to trial and the likely overall cost. While it 

was not unusual for costs to exceed the amount in 

issue, it was, in the context of modest litigation such 

as the present case, one reason for seeking to curb the 

amount of work done, and the cost by reference to the 

need for proportionality.” 

[59] In Norgulf, Barrow JA expounded (at para 14): 

“Rule 65.12 complements and overlaps rule 65.11 but it is much 

broader in scope. Rule 65.12 applies to all assessments of costs, not 

just costs of an application. The rule opens by stating in paragraph (1) 

that this rule applies where costs fall to be assessed in relation to any 

matter or proceedings, or part thereof, other than a procedural 

application. These two words “matter” and “proceedings,” both terms 

of art, together extend the rule to virtually every proceeding that could 

come before the court….The effect of paragraph (1) in stating that this 

rule applies to any matter or proceedings or part thereof, is to apply 

this rule to proceedings generally, not just applications. But the rule 

does cover applications generally, which are necessarily parts of 

proceedings, save for procedural applications, which are specifically 

excepted. Put another way, by excluding only procedural applications 

this rule includes all other applications.” 

[60] His Lordship continued (at para 12): 

“The object of rule 65.11 is to establish a norm that the court hearing 

an application “must” decide the issues of costs, including who is to 

pay, how much and when. Notably, it makes the amount of costs to be 

awarded a matter for the discretion of the court. Rule 65.11 states the 

principles by which the court must guide itself in exercising that 

discretion and assessing costs. The rule specifies the documentation 

that the party seeking costs must provide. And, finally, it caps the 
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amount of costs that normally may be awarded on the determination 

of an application.” 

[61] Barrow JA, as he then was, in Norgulf… admonished us that we must not be misled 

by its heading in that the rule plainly applies to more than just procedural 

applications. At paragraph 11 of the judgment, his Lordship explicated:  

“The rule applies to all applications except for two categories of 

applications. One category consists of those applications that are 

made at a case management conference, pre-trial review and trial. 

There are specific rules that apply to such applications and hence they 

are excluded. The other category of applications to which rule 65.11 

does not apply consists of the specific applications listed – to amend, 

to extend time and to obtain relief from sanctions – and applications 

that could have been made at case management or pre-trial review 

(and which would therefore have fallen into the first category). Rule 

65.11 does not apply to the second category of applications because 

of the need to exclude such applications from the general rule that 

costs are awarded to the party who succeeds on his application.” 

[62] Additionally, the fact that the litigation has been conducted in an insufficiently 

rigorous manner to meet the requirement of proportionality does not mean that no 

costs are recoverable. It means that only those costs which would have been 

recoverable if the litigation had been appropriately conducted will be recovered. No 

greater sum can be recovered than that which would have been recoverable item 

by item if the litigation had been conducted proportionately.  

[63] This approach does not conflict with that exposited in Flowers Inc v Phonenames 

Ltd [2001] EWCA Civ 721 2 Costs L.R. 286. There a summary assessment had 

been conducted by the Registrar of Trade Marks in relation to an application for 

£38,842.46, costs for a one-day hearing in the High Court. (The other side put their 

costs at £65,009.51) The Registrar considered such a claim simply out of order and 
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awarded £10,000 which he considered to be the proper sum for a case which was 

admittedly of great importance to the parties. 

[64] Jonathan Parker LJ giving the first judgment stated: 

“114. In my judgment, it is of the essence of a summary assessment of costs 

that the court should focus on the detailed breakdown of costs 

actually incurred by the party in question, as shown in its statement 

of costs; and that it should carry out the assessment by reference to 

the items appearing in that statement. In so doing, the court may find 

it helpful to draw to a greater or lesser extent on its own experience of 

summary assessments of costs in what it considers to be comparable 

cases. Equally, having dealt with the costs by reference to the detailed 

items in the statement of costs which is before it, the court may find it 

helpful to look at the total sum at which it has arrived in order to see 

whether that sum falls within the bounds of what it considers 

reasonable and proportionate. If the court considers the total sum to 

be unreasonable or disproportionate, it may wish to look again at the 

various detailed items in order to see what further reductions should 

be made. Such an approach is wholly unobjectionable. It is, however, 

to be contrasted with the approach adopted by the judge in the instant 

case. 

115. In the instant case, the judge does not appear to have focused at all 

on the detailed items in the opponent’s statement of costs. Rather, 

having concluded that the total of the detailed items was 

unreasonably high he then proceeded to apply his own tariff – a tariff, 

moreover, which appears to have been derived primarily from a case 

in which the opponent had not been involved and about which it and 

its advisers knew nothing. In my judgment the jurisdiction to assess 

costs summarily is not to be used as a vehicle for the introduction of 

a scale of judicial tariffs for different categories of case.” 
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[65] Although Jonathan Parker LJ did not refer specifically to the need for the costs to 

be necessarily incurred if they would be otherwise disproportionate, his approach of 

looking again at each item “if the court considered the total sum to be unreasonable 

or disproportionate”, is very much in accord with the two-stage approach we 

commend. We agree that the judge was wrong to base his decision on his 

experience of a single case, but this does not mean he was not entitled to have 

regard to his general experience. 

[66] Although I underscore the need, when costs are disproportionate, to determine what 

was necessary, I also underscore that a sensible standard of necessity has to be 

adopted. This is a standard which takes fully into account the need to make 

allowances for the different judgments which those responsible for litigation can 

sensibly come to as to what is required. The danger of setting too high a standard 

with the benefit of hindsight has to be avoided. While the threshold required to meet 

necessity is higher than that of reasonableness, it is still a standard that a competent 

practitioner should be able to achieve without undue difficulty. When a practitioner 

incurs expenses which are reasonable but not necessary, he may be able to recover 

his fees and disbursements from his client, but extra expense which results from 

conducting litigation in a disproportionate manner cannot be recovered from the 

other party.  

[67] Whether the costs incurred were proportionate should be decided having regard to 

what it was reasonable for the party in question to believe might be recovered.  

Thus: 

(1) The proportionality of the costs incurred by the claimant should be 

determined having regard to the sum that it was reasonable for him to 

believe that he might recover at the time he made his claim. 

(2) The proportionality of the costs incurred by the defendant should be 

determined having regard to the sum that it was reasonable for him to 

believe that the claimant might recover, should his claim succeed.  
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This is likely to be the amount that the claimant has claimed, for a 

defendant will normally be entitled to take a claim at its face value. 

[68] The rationale for this approach is that a claimant should be allowed to incur the cost 

necessary to pursue a reasonable claim but is not allowed to recover costs 

increased or incurred by putting forward an exaggerated claim, and a defendant 

should not be prejudiced if he assumes that the claim which was made was one 

which was reasonable and incurs costs in contesting the claim on this assumption. 

[69] In considering the question of costs the judge will have regard to whether the 

appropriate level of fee earner or counsel has been deployed, whether offers to 

settle have been made, whether unnecessary experts had been instructed and the 

other matters set out in Part 64.2(3). Once a decision is reached as to proportionality 

of costs as a whole, the judge will be able to proceed to consider the costs, item by 

item, applying the appropriate test to each item.  

[70] The approach which I have sought to explain and which is required by the CPR will 

not make litigation inexpensive but should help to ensure that costs are kept within 

proper bounds. Costs assessed in the way I have indicated will also underline the 

advantages to a claimant, before embarking on litigation, of making a formal offer to 

settle which will avoid the risks of litigation if the offer is accepted or provide a real 

prospect of obtaining an order for costs if the offer is rejected.  

[71] Parties should be vigilant in ensuring that issues of costs are dealt with early. Both 

parties may make an application: (a) at case management for budgeted costs 

pursuant to CPR 65.8; or (b) at any time prior to trial to determine the value of the 

claim for purpose of prescribed costs pursuant to CPR 65.6. 

[72] Costs are a very important part of the litigation regime and its determination is a real 

factor in bringing about resolution. Attorneys-at-Law are reminded that it is 

necessary for them to conduct cost/benefit analyses with their clients. It may be 

useful as well, if more use is made of the Budgeted Costs provisions in the CPR 

2000 so that litigants, Attorneys-at-Law and the court have a fair contemplation of 
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the likely exposure in costs to the unsuccessful party. Part 65.8 details what must 

be considered in such an application and the guidance is well worth a study. 

[73] The court has awarded the claimant the costs of $US1, 180. 90 for disbursements. 

There was no getting around this expenditure and the figures submitted were 

determined to be reasonable. 

[74] Finally, I wish to thank learned Counsel for their written and oral submissions in this 

matter. 

[75] The claimants’ application to costs on the claim is granted and these are the orders 

that follow: 

Order 

[76] For the reasons explained above, I make the following orders:  

(1) It is hereby ordered that the defendants/respondents are to pay the claimants’ 

costs in the sum of Fifty Seven Thousand, Nine Hundred and Ninety-Four 

Dollars and Forty Cents (US$57,994.40) on the claim to be paid by the 

defendants within 21 days of today’s date.  

(2) The value of the claim pursuant to Part 65, Appendix B Column 2(3). 

(3) The defendants are also liable for any costs that have been reasonably 

incurred by the claimant and not included in the budgeted costs as outlined in 

CPR 65.7(2). 

(4) Liberty to apply in respect of matters covered in Paragraphs (2) & (3).  

 

                                                                                                                                       

Ricardo Sandcroft 

                                                                                                                       Master [Ag] 
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By the Court 

                                                                Registrar 


