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DECISION

HENRY,J.. The applicants are Barbudans who assert that they represent the views of Barbudans
who are opposed to the enactment of the Barbuda Land Management (Amendment) Act 2017 (the
Bill). By Amended Fixed Date Claim Form, Amended Notice of Apphcatlon for Administrative Relief
and supporting affidavits the’ applicants seek the foIIowmg relief: ‘

(1) Leave to commence judicial review proceedings against the Respondents pursuant to the Civil
Procedure Rules (CPR) §6.3 . . ‘

(2) An interim injunction restraining the Prime Mmlster and Members of the Govemment of Antigua
and Barbuda from promoting and/or ‘progressing the adoption of the Barbuda Land
Management (Amendment) Act 2017 into legistation on the ground that there has been no
consent given by the Barbudan Council or the people of Barbuda, as is required by section 31
of the Barbuda Land Act 2007 and the Barbuda Land Management (Amendment) Act 2017 is
therefore unlawful and ultra vires;

(3) A declaration that the Prime Minister and Members of the ‘Government of Antigua and
Barbuda, in tabling the Barbuda Land Management (Amendment) Act 2017 as preparatory
steps to enact this Bill into law have acted in breach of the Barbuda Land Act section 32 and in
breach of the Constitution sections3, 9 and. 19; ‘

(4) A declaration that the Prime ‘Minister and Members of the Government of Antlgua and
Barbuda, in tabling the Barbuda Land: Management (Amendment) Act 2017 as preparatory

- steps to enact this Bill into law have acted unreasonably, contrary to the principles of natural
justice and democracy and have deprived the people of Barbuda a legitimate expectation to be
consulted on matters affecting their rights to land ‘under the Barbuda Land Act 2007 and

. section 3, 9 and 19 of the Constitution of Antigua and Barbuda 1981.

At the commencement of the hearing, the Fixéd Date Claim Form setting dut the claim for judicial

» review and other relief was struck out pursuant to CPR56.3 (1) as no leave had first been obtained

prior fo the filing of the claim.-: The CPR does not permit the Application for Leave to be filed

- simultaneously with the claim.. Accordingly, what is now before the court for consideration is the
_Application for leave to file a claim for judicial review and for an interim injunction.

The affidavits in support of the application assert that the affiants very recently became aware that
the Government was going to repeal the Barbuda Land Act 2007 (the 2007 Act). - They were taken
by surprise since there. have:been no announcements or debate about the bill. A protest was
organised since they believed their constitutional rights were being violated, but despite the protest
and attempts at finding out what was happening, they were given very little information. They then
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learnt that the Government had tabled a new Bill and was trying to push it through Parliament with
very litle debate or discussion. It is their understanding that the Prime Minister has tabled the

“Barbuda Land Management (Amendment) Act 2017 (the 2017 Bill) i |n the Lower House for its first
" reading. The 2017 Bill purports to repeal the 2007 Act which guarantees communal land ownership
" to Barbudans and compulsonly acqurres Barbudan Iand in breach of sectrons 3 9 and 19 of the
' Constrtutron

Further they assert that the tabtmg of the 2017 B|II was done wrthout any consultatron with the

people of Barbuda, the Barbuda Counsel and/or members of the public. This they say is contrary to
- the principles of natural justice, transparency, the parliamentary procedures for tabling bills and the
“principles upon which a free and democratic society are governed. Lastly, they assert that the

respondents are acting in a surreptitious manner. If an interim injunction is not granted as an

emergency measure, therr constitutional rights and rights under the 2007 Act will be further eroded

" undermined and there is areal nsk that these rrghts will be extmgurshed

[6]

- Counsel for the respondents asks that the court decrde prellmrnanly whether Parllament is
~+ + -amenable to judicial review. ‘He submits that notwithstanding that the claim names the Prime
~- Minister, the complaint is that something unlawful has been done by the Legislative Branch. It is
- the members of Parliament who table Bills. It is.a. Member of Parliament who takes the action and

* - the actions of Parliament when it sits; is not amenable to judicial review. - Further, a provision in an

Act cannot bind a successor Parliament.  Parliament can change laws. - This is its business to
make and change laws: - He refers the court to. the cases of Glenister-v President of the
Republic of South Africa! and the Methodist Church.in the Caribbean and the Americas
(Bahamas District) v Symonette?. He submits that the ordinary rule is that Parliament acts then

*the courts review. Further, that even if Parliament does as the appllcants allege they intend, what

would hinder the appllcants from bringing a meanrngfut actron for reltef Is there some |rreversrble
harm or damage'?

Counsel for the applrcants replres that the tabllng was: done by the Prrme Mrnrster If the
Parliament is doing something that is unlawful, then the court can intervene. He refers to the case
of R (Jackson) and Others v Attorney General3. He submits that the court may intervene if there

" isno remedy when the Iegrslatrve process i complete and the unlawful conduct will by then have

achieved its object. ' This, he says, is the very case before the court. The 2017 Bill is seeking to

~ fundamentally change the method by which all land held by Barbudans ‘can be ‘subdivided into

freehold lots and sold. ‘According to him, as soon as the 2017 Bill is passed the Government will

be selling off the land. . He points to the evidence contained in Ms Ladoo’s affidavit, 2 exhibit. . -

! [2008] ZACC 19
% (2000) 59 WIR 1
3 [2005] UKHL 56, [2006] 1 AC 262
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'In the any Councrl case of Methodlst Church in the Carrbbean and the Amencas (Bahamas
,_Dlstnct) v Symonette4 therr Lordshrps clearty set out the approach to be taken by the courts in

. _' these matters. Having noted that the- Constrtutron is the supreme law.of the Commonwealth of the

o

[10]
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Bahamas and that Chapter V of the Constitution made provision for a Parhament of the Bahamas,
which may make laws for the peace, order and good government of the Bahamas. Their Lordships

*stated that “The. courts- have the right and duty to interpret and apply the Constitution as the
. supreme law of the Bahamas. - In discharging that function the courts will, if necessary, declare that
“-an -Act of Parliament ‘inconsistent ‘with ‘a constitutional provision is, -to the extent of the
" inconsistency, void. That functlon apart the duty of the courts is to admlmster Acts of Parliament

not to questlon them”:.

Thelr Lordshlps further noted that S0 far as possrble the courts of the Bahamas shoutd avoid
interfering in the Iegrslatrve process. The primary and normal remedy in respect of statutory

- ‘provision whose content: contravenes the Constitution is a declaration, made after the: enactment

has been passed, that the offending provision'is void. . . Exceptionally, there may be a case where

~the protection intended to be afforded by the Constitution cannot be provided by the courts unless
- they intervene at an earlier stage. -For instance, the consequences of the offending provision may
* be immediate and irreversible and give rise to substantial damage- or prejudice. If such an
- exceptional case should arise the need to.give full ‘effect to-the Constitution might require the
~ courts to intervene before the Bill is enacted.. In'such a case parliamentary privilege must yield to

© "2 the courts’ duty to give the Constitution the overndmg primacy WhICh isits due ‘
/. Therr Lordshlps also. addressed the srtuatron where the complalnt aIIeges an |rregular|ty in the
_ ‘Ieglslatlve process. .. Thelr Lordshrps stated that that the prrnmples stated above are equally

applicable to this complalnt If after enactment the court would have power to declare that the Act
is void for contravention of the Constitution, it would be only in exceptronal crrumstances that the
court would intervene at an earlier stage A g

,‘ Thelr Lordshlps expressed the view that thelr approach is: consrstent with the preponderant view

expressed in the High Court of Australla in Cormack v Cope’. That case concemed an alleged

| ', constitutional irregularity in the Iaw-maklng process. BarW|ck CJ noted that ordrnanly the court’s
mterference to ensure due observance of the Constltutlon in.connection with the making of laws is
. effected by a post—enactment declaratlon that what purports to be an Acti is v0|d

In the Glenister c'ase,'the'applicant appealed to the constitutional court of South Africa seeking an
order declaring that the decision taken by Cabinet to initiate legislation disestablishing the
Directorate of Special Operations (DSO) is unconstitutional and invalid; and (2) directing the
relevant ministers to withdraw the National Prosecuting Authority Amendment Bill (NPAA Bill) and

*(2000) 59 WIR 1
> (1974) 131 CLR 432



the South African Police Service Amendment Bill (SAPSA Bill)- from.the National Assembly. The
- ‘court framed the sole question for decision as “whether it is appropriate for this court to intervene at

this stage of the legislative process’. The court stated that it was prepared to accept, for the

'purposes of argument that a court may mtervene in parllamentary proceedrngs The questron that

}' ~ arises, however, is in what crrcumstances may the court do so. The court, crtmg the Privy Council
* ‘case of Rediffusion (Hong Kong) Ltd v Attorney General of Hong Kong and Another5 noted

[t2]‘

that the ordrnary rule is that courts wil ordinarily not intervene until the process is complete.

However a court may intervene if there is “no remedy When the tegrslatrve process is complete and

~ the unlawful conduct in the course of the legislative process will by then have achieved its object”.

The constitutional court concluded that having regard to the doctrine of separation of powers, this
test would be the appropriate test to apply. Intervention would only be appropriate if an applicant
can show that there would be no effective remedy available to him or her once the Iegrslatrve

- process is complete, as the unlawful conduct will have ‘achieved its object in the course of the
- process: The applicant must show that the resultant harm will be material and irreversible. Such
‘an approach, the court stated, takes account of the.proper role of the courts in our constitutional

order. While duty-bound to safeguard the Constitution, they are also required not to encroach on

the powers of the executive and |eg|slature

The case of Trinidad and Tobago CIVI| nghts Assocratlon v The Attorney General of Trinidad
and Tobago’ ‘was. highlighted as  a case where the High Court did intervene to prevent the
enactment of a Bill: The impugned Bill proposed to abolish the jurisdiction of the court to consider
public interest applications for judicial review. The High Court held that the legislation would have

“impaired the rights of the public to challenge legislation, causing immediate prejudice and affecting
“the powers of the judiciary. The High Court therefore found that these were suff crently exceptronat

‘ ,crrcumstances to warrant mterference by the courts

[13]

[14]

However, on Appeal, the Court of Appeal of Tnnrdad and Tobago reversed. The test it formutated
is whether it has been shown that, if a Bill is enacted, an applicant will not be able to access relief

~-because the Bill's ‘object would have been: achieved®. ‘It held that if the Bill in question were

enacted, the courts would have the power to declare it void if it offended the Constitution. The
High Court had therefore erred in holding this was an exceptional case because it had not been

'shown that irreversible consequences, damage or prejudice would result. The Court of Appeal

reiterated the sentiment expressed by the Privy Council decisions that courts should, as far as
possible, avoid interfering with the pre-enactment legislative process. -

Havrng reviewed several cases the Constltutlonal Court in Glemster expressed the view that the
cases warranting intervention on this approach will be extremely rare. The court recognlzed that

[1970] 2 WLR 1264 \

[2005] TTHC 66 HCA No. S 1070 of 2005 dehvered on7" November 2005

® The Attorney General of Trinidad and Tobago v The Trmrdad and Tobago Civil Rrghts Association Civ. App No 149
of 2005, delivered 18 July 2007, at para 20 ‘




[_'15] | .The 2005 House of Lords case of Jackson referred to by the apphcants takes the matter no
further, There the ctarmants had appealed from the decrsron of the Court of Appeal drsmrssrng their

,apphcatron from the then Divisional Court whrch had refused the claim for declaratory relief. The

“before the law has been enacted, it would be extremety unusual to be able to demonstrate harm.
The court concluded that in that partrcular case it was not approprrate for the Judrcrary to intervene.

| . claimants had sought a declaratron that the. Parlrament Act 1949 was, not an act of Parliament and
t consequently of no legal effect and accordrngly the Huntrng Act of 2004 was not an Act of

6]
R properly amended wrthout the consent of the House of Lords

[17]

[18]
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Parliament and was of no legal effect

At issue was whether the 1911 Act, which had been relied tpon to enact the 1 948 Act, had been

Thrs case does: not assist the applrcants The clarm filed by the clarmants was not one for pre-

-enactment - intervention. . The Claimants: utilized the primary, method for challenging statutory
provisions by filing a claim for declaration after the Act was passed Further the claim for

declarations failed-in all three courts.

As in the Bahamas, the Constitution of Antigua and ."BarbUda' is th:e'supreme law of the land. If any

. other lawis inconsistent with the Constitution, the Constitution shall prevail and the other law shall,
. to the extent of the-inconsistency, be void, -Part 2 of the Constitution provides that “Subject to the

provisionsof this Constitution, Parliament- may make laws for the peace order and good

-government of Antigua and Barbuda. ..

V'Accordrngly, the approach to be taken by thrs court is that expressed by the Prrvy Councrl in the

cases cited above This court can review the actrons of Parhament however, pre-enactment relief
will be granted only when, exceptionally, this is necessary to enable the courts to afford the

- - protection-intended to be provided by the Constitution. ~The applicants must show that there would

20
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--be no_effective remedy available to them once the legislative process.is complete and- that the
_resultant harm will be material and rrreversrble unless the court intervenes at an earlrer stage. This
. isiindeed a formidable burden. . 2 -

‘_Applrcatlon of the Law to the Facts of thls case

This'is an application for leave to make a claim for Judrcral review and-for- mterrm relief. The
ordinary rule is that the court will refuse leave to’claim judicial review unless satisfied that there is

~.an arguable ground for judrcral review having a realistic prospect of success and not subject to a

drscretronary bar such as detay or an alternatrve remedy9

The applicants submit that they have presented an arguable case having a realistic prospect of
success not only requiring leave but also interim relief. They advance that there is a statutory duty

~ fo consult with the Barbudan people pursuant to section 31 of the Barbuda Land Act 2007.

? Sharma v Brown-Antoine and others [2006] UKPC 57; [2007] 1 WLR 780

6
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Additionally, the people of Barbuda have a legitimate expectation that they. will be consulted
pursuant to the 2007 Act when changes to the Act are proposed. No consultation has ever taken
place. The 2017 Bill is therefore unlawful and is ulfra vires. |

The applicants submit that they have met the test 'o'fexceptional circumstances and that material
and irreversible harm will occur unless intervention is made at this stage. They say that without
injunctive relief the Government will move swiftly to pass the Bill into law, thereby extinguishing

- their rights under the 2007 Act and breaching their constitutionally guaranteed rights pursuant to

sections 3, 9 and 19 of the Constitution. Further, once: the Bill is passed the Prime Minister will
move to sell off the land. Counsel points the court to the evidence in the Ladoo affidavit. Ms Ladoo
is a qualified stenographer by training who transcribed two recorded public radio interviews aired
on 16t and 17t December 2017. The second interview is with the Prime Minister. Counsel refers
to page 7 of the transcript. There the Prime Minister acknowledges that at least 400 families have
been displaced by Hurricane Irma. He then states: '

‘... we thought at the time that we would have had to create a mechanism in which they
could have freehold title and that they can mortgage the land to get financing in order to
rebuild.

Q. Uh- huh.

A. Now, if we do not help ourselves by putting mechanisms in place in which these
Barbudans could rebuild, then there is no way they could return home because they have
no home. The reality is they have lost their homes. They had no insurance so my
Government recognize from the onset when they were arguing that we may a - - we made
the offer too early for them to have the land for a token sum of $1 what they didn't
recognize we were thinking ahead. We knew that the international - - even the regional
institutions that they would not allow us to utilize their funds to go and give people free
homes so it means that what the Government may have to do is to approach one of the
banks, possibly Caribbean Union Bank, to borrow probably about US$20 million from the
Caribbean Development Bank, which has to be repaid, and then to build these homes and
the homes obviously the Barbudans will have to pay for them. They will be heavily
subsidized but there has to be some mechanism for them to repay.” And only how you can
~have an effective mortgage scheme is if the mortgagee has title to the land.”

Thérééfter, the Prime Minister explained what he believed to be the land tenure operating in
Barbuda. ' '

Counsel also submits that the Government has granted leases to various entities. Once the Act
comes into force nothing stops the Government from converting these leases into freehold title.

Therefore the court ought to preserve the presence status. Other than the stated belief, no

evidence of imminent conversion of these leases has been submitted.
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The court sees nothing in the excerpt referred to by Counsel which evidences an arguable case of
material ‘and irreversible harm to the applicants if the .court does not intervene at this pre-
enactment stage. The plan referred to in the excerpt is for the Barbudans to be given freehold title
and to arrange for mortgages for those who desire it. There is nothing to suggest that a post-
enactment challenge could not provrde rehef

The court is of the view that the apphcants have falled to present an arguable case for intervention

“at the pre-enactment stage. [f the 2017 Bill is enacted, the court has the power to declare it void if
it is shown to offend the Constitution. On the facts presented-the applicants have failed to present

an arguable case that there would be no effective remedy available to them once the legislative
process is complete, or that materral and rrreversrble loss will occur unless intervention is made at
this stage. o ‘

The primary and normal remedy in respect of statutory provrsrons whose content or Ieglslatrve
process, it is alleged, contravenes the Constitution therefore applies. The court can only reiterate
the sentiments expressed by the Privy Counsel in the above cases that the courts should, as far as

- possible, avoid interfering with the pre-enactment legislative process.

Accordingly, the application for leave to make a claim for judicial review and for interim relief is
refused.

Clare Henry
High Court Judge

By the Court




