THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE

SAINT VINCENT AND THE GRENADINES
SVGHPT2012/0048

IN THE MATTER OF AN APPLICATION BY ANTHONY GODFREY WYLLIE
FOR A DECLARATION OF POSSESSORY TITLE OF LAND

ANTHONY GODFREY WYLLIE - APPLICANT

Appearances:
Ms. Vynette Frederick for the Appllcant

2017: Mar. 13

: ORAL DECISION ,
1 Henry, J.: This is an application -by the claimant Anthony Godfrey Wyllie for. an order that

pOSSessory tltle claim number 48/2012 which was struck out for want of prosecution be revived and

be returned to the active court Ilst and disposed of,

2] On the face of the application |tl is being made pursuant to part 26.2 of the Civil Prqcedure Rules
and in accordance with the inherent jurisdiction of the court. The grounds of the application as set
out on the face of the Notice of Application are:

(1) The failure of couns'el to attend the hearing of the application is solely the fault of the
practitioner and not that|of the client who resides in London. ' |
(2) Counsel was out of %tate and had no prior notice of the hearing and as such could not

inform any colleague to hold in the circumstances.




(3) But for the hearing of the application, the ~applicaﬁon is otherwice complete in that all
steps required under the law have been complied with.

(4) The taw provides for the court to make any order it sees fitin any situation and under it

inherent jurisdiction, the court is charged with the responsibility to see justice done, this is-

one such situation.

(5) The fimitation period for brlnglng a possessory title claim before the court does not
apply so that there is no bar in law to the relief being sought by the appllcant

3] It is supported by the affidavit of one Niasha Joseph of Fair Hall, legal clerk of Frederick's

Attorneys who deposed to certain averments on the basis of her own knowledge information and -

belief to the effect that;

Frederick's Attorneys and more specifically Vynette Frederick was retained to

make an application for possessory title in this matter on behalf of Anthony Wyllie;

e Ms. Joseph is responsible for preparing the documents which are required in
applications such as these;

e Sheis respdnsible for advising counsel of the court schedule and scheduling
appointments in such a way as to avoid conflicts for counsel; , .

e When there is an unavoidable conflict she is responsible for alerting other counsel

to hold papers for Ms. Frederick so that judicial time is not wasted.

[4] Additionaily, that Ms. Frederick was a Member of Parliament and Executive Member PRO of the
New Democratic Party up until December 2015; that when the Government announced the date of

election Ms. Joseph knew that counsel wrote a letter to the Registrar asking please that her

matters not be listed during the month of November and December. A copy of the letter is attached"

and marked “NJ1" dated 9% November, 2015 and it reads:
‘Dear Madame Registrar,

Re: Court.Attendance from 9" November, 2015 tq gth December,

2015,

“““““




5]

[6]

m

-on post election business and no arrangements had

I write with regard 10 tha

adjournment of alI matters| in :which+Frede

Frederick is mvolved untrl3
mvolvement in the electron al
|mpossrble given my posr ion _';'
Thank you for assrstrng
Signed Vynette A Frederrck '5-‘

Ms. Joseph continued in her aﬁrdavrt in support that

that there was no guarantee to her freely. berng able tr 2l

be vigilant to ensure that none of her court matters ;
given her responsibility within the political party tha
notice and sometimes with no notice at all; that couns
January 2016.

Sometime in June 2016, Ms. Joseph said she was. 2

Wyllie the applicant to attend the hearing for his poss} 5
applrcatron for the file she realized the matter had'

i
counse! did not appear on two occasions, once in Jan

Upon her further investigation she realized! that on b

|
)
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She, Ms. Joseph realized that she had completely m

counsel. .

listing of the matter in January 2016 When she drsco
needless to say was beside herself and rndlcated that’ ©!

uttrmately fall on her shoulders as counsel. Ms Josep 1




o1

[10]

(1]

[12]

In her submissions today, learned Counsel Me. Vynette Frederick sought to correct the statement

by Ms. Niash'a Joseph and she indicated that contrary to the statement of Ms, Joseph that she Ms,

Frederick was out of state on the 13t June,‘ 2016 when this matter was struck out for want of
prosecution, she was in fact in state. She indicated by implication that she therefore did not write to

the learned Registrar seekihg an adjournment of her mattefs on the ground that
state. |

she was out of -

Accordingly with respect to ground (2) of his application, there is no basis on which Mr. Wyllie can

rely on the absence of counsel out of state, and not being given prior notice of the hearing as that
has now been corrected by Ms. Frederick. The record does show, based on endorsement of two
notices of hearing by Bailiff Elroy Samuel, that Elroy Samuel on the gt June, 2016 attempted to

serve notice of hearing for the 13t June, 2016 on the applicant himself Anthony G, Wyllie. Mr.

Samuel noted on the back of that notice of hearing by way of his observations that Mr. Anthany G.

Wyllie was out df the country and could not be located. On the other notice of hearing he made a
notation that Bayliss Frederick who happens to be one of the attorneys at Frederick’s Attorneys
Chambers did not accept the notice of hearing indicating that he did not want to have anything to
do concerning Mr. Wyllie. The bailiff accordingly noted that he was unable to serve the notice of

hearing. | raise that because it goes to ground two of the application that counsel was out of state A
and had no prior notice. ’

| am not sure that in this case the court had emailed the usual cause list to Frederick's Attorneys: |
am aware however that it is usual practice for the court to email cause lists of hearing dates to
counsel. At paragraph 13, Ms. Joseph did say she missed the court date on the court list which
sugg‘ests that thé court list was served on Frederick's Attorneys. So in respect of their ground two

there is no basis on which the court could grant the order sought pursuant to that ground two.

In respect of ground one of the application, Counsel Ms. Vynette F_rederick has commendably -
thrown herself at the mercy of the court and indicated that the failure of counsel to attend the
hearing is solely that of the practitioner herself and not the elaimant who resides in London. |
however wish to note that litigants before the court have a responsibility to themselves and to-the

court to keep abreast of the progress in the matters in the court. They have a duty to -contact
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seunsel and falling that 10 contact the court to ascertain the i)
established for matiers. If they fail to do S0 they have failedin:theie dii
_ C de ;

[13]

pursuant to section 7 of the act. Certificate of compllan

the regrstry, there -is aIso certificate of complrance} i

grves a value of the land; survey plan was also f||ed on

Act and affidavits in support.

[14] M. Wyllre in his applrcatron signified at paragraph 5 that‘\he 30

|

property, which is farming the Iand lt was. contlnued

after the applicant rmmrgrated to the United Klngdom, T

said lands but wrshes to finalize the title.
(15 The applicant finally on the 30 October, 2015 fled]
Prescott, Judy Ryan, Asquith Ryan setting out what t" )

 those affidavits provide information requrred undert

Anthony Wyllie has complied with the provrsrons of th_‘? ,

i

i
+

[16]  In respect of paragraph 4 of the notice of a'pplicationi;-

make any order that it sees fit in any situation and ur‘rd" .

‘in respect of the appllcatron which is before !the court !

overriding objective of the Civil Procedure | Rules Whl _

exercrsrng the discretion, the court must be mrndful of alI of. tr
-5




Pro r | o
The apolicant is seeking for the court to make an order of its own initiative pureuant to CPR oo
The court is not minded to make an order pursuant to- CPR26. 2 of |ts‘own‘¥ln|tratr‘""' hay _Avmg Tegard "t T

pasmally srnce
i

rous hearlng

'_,?the second :

[12] s not: ,,‘rlr’ly_ So° there |s‘
pe’nyd)d has not run
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already filed in this court. 5 - ;»:. o

- [14] 1 am satisfied that the justice of the case demands that the app rca

not granted Accordingly, before rulrng on th|s applrcc‘
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applicant/claimant has indicated that he became aware that the order of June 13, 2016 was made
‘in his absence when Ms. Joseph was preparing (on instructions from learned counsel) to make an
application in June of 2016 for the applicant to be présent in court via Skype. It is now 13t March
2017 some nine months or so after the date of the order. The application is therefore tardy; it does

not comply with CPR 39.5. That is the additional reason why it is not being granted.
ORDER
[15]  Accordingly it is ordered that:

1. The application of Anthony Godfrey Wyllie filed on the 2d February, 2017 to set aside

the order striking out his application for possessory title be dismissed.

2. Court office has carriage of this order.

STICE ESCO L. HENRY
HIGH COURT JUDGE



