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JUDGMENT ON SENTENCING

[1] CUMBERBATCH, J.: The Defendant was indicted by the Director of Public Prosecution for the
offence of Murder confrary to section 85{a) of the Criminal Code 2008 for that he on the 28
February 2012 at High Street in the Quarler of Dennery intending to cause death did cause the
death of Liewelyn Gordon Alexander ('the Deceased’). At his arraignment the Defendant entered a
plea of not quilty. However afler much loing and froing he entered a plea of quilty to manslaughter
by virtue of diminished responsibility. After the allocutus the court ordered a Pre-Sentenced Report
and Psychialric evaluabon be prepared.

THE FACTS
[2] On Monday 27® February 2012 the Defendant was at Abo's Bar by the Dennery Beach. He was

involved in an argument with one Tarshe and was asked to leave the premises. At around
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[3]

11:00p.m. he went to the B.H. bar and was involved in a conversation with the Deceased. At
around 1:00 a.m. he was seen carrying a piece of bamboo. He shouted to the Deceased “papa |
killing you lonight’. He then struck the Deceased 4 imes on his head with the bamboo afler which
he placed it in a qutter and left the scene.

The Delendant proceeded to the Dennery Police Station where he lokd the police 'l just finish kill 2
man there by Mr. Artif if you all want 1o go and see him." He later told the police that he asked the
Deceased for money fo buy bread and comed beef but the Deceased struck him with a stick and
told him “move his ass from there”. He saw a piece of bamboo and used same to strike the
Deceased 4 times but was nol sure on what part of his body he hit the Deceased. Dr. Stephen
King who performed a Post Mortem Examination on the body of the Deceased found the cause of
death o be brain damage secondary to blunt force trauma.

THE PRE-SENTENCE REPORT

[4]

[51

[6]

The Defendant grew up with his parents who were banana farmers. They struggled within the
limits of their small income fo provide for him and his siblings. However the Defendant and his
siblings were raised with goed morals and values.

His mother stated that during the Defendant's late teenage years she observed signs of mental
iliness in him. As a result of his erratic behavior he was admitted to the Wellness Centre on
several occasions. She further slaled thal the Defendant has caused her and other family
members fo remove from the family home. The Defendant was prior to the commission of this
offence its sobe occupant.

Community residents describe the Defendant as a good person who is not known for getting into
flights or trouble. However some persons have expressed reservations about their safety after this
incident.  They opine thal they feel unsafe with the Defendant who i mentally ill and killed
someone for no reason.



[7l

Apart from the Defendant's mother no other family member has expressed their views of the
Defendant nor has anyone offered assistance to him on his released from the Bordelais
Correctional Facility.

THE PSYCHIATRIC REPORT

[6]

This report reveals that the Defendant has been a pabient of the psychialric services of this country
since around the year 1997. He is diagnosed with schizophrenia and poly subslance (cannabis
and cocaine) abuse. Al his last examination he displayed no psychotic features. The doclor
further recommended that the Defendant continues 1o receive psychialric care and anlipsychotic
medication.

THE LAW

[€l

[10]

[11]

A useful starting point would be to determine the aggravating and mitigating factors herein. | find
that in the case at bar the court cught not to embark on a consideration of the classical principles of
sentencing. The decision of the court in S v Shapiro (1987) 1 SA 940 is most instructive on this
point o wit:

“There can be no doublt thal the community must view this cnime with abhomrence. | do nol

believe however that nght thinking men would demand condign punishment in a case

where the accused acled with subsianiially diminished responsibifify. | do not think that in

light of the finding of diminished responsibility this case is one which is clamant for
wibution.”

| will however apply the principles of rehabilifation herein.

I find the following lo be the aggravating and mitigating faclors herein:

AGGRAVATING FACTORS

1. The attack on the Deceased was unprovoked and unjustified,

2. The severity of the attack,

3. The Deceased was unarmed and seemingly unprepared for the Defendant's attack,
4. The prevalence of the offence of homicide.

MITIGATING FACTORS

1. The Defendant's guilty plea,
2. The Defendant's menial health flness,




3. The Defendant is remarseful.

[12]  After conducting a balancing exercise of the aggravating and mitigating factors | find that the
aggravating faclors outweigh the mitigating ones.

SENTENCE
[13]  Section 50 of the Criminal Code provides:

*1. If a person kills or is a parly lo the kiling of another person, he or she shall nol be
convicted of murder if he or she was suffering from such mental disorder (whether anising
from a condition of amesfed or refarded development of mind or any inherent causes or
induced by dizease or injury) as substantially impaired his or her mental responsibilify for
his are acts in doing or being a party lo the kiling.

2. On a charge of murder, it shall be for the defence to prove that the person charged is by
virfue of this seclion not kable to be convicted of murder.

4 A person who but for this seclion would be fabie fo be convicted of murder shall be kable
to be convicted of manslaughler.

4. The fact that one parly o a kiling is by virdue of this sechon nol lable to be convicled of
murder shall nol affect the question whelher the kiling amounted lo murder in the case of

any other parfy fo the kiling.

[14]  The term mental disorder is defined in the inlerpretation section of the Criminal Code as;

“mental iliness, armested or incomplate development of mind, psychopathic disorder and
any other disorder or disabilily of mind, excepd intoxication.®

[13]  The psychiatric report reveals thal the Defendant has been a patient of this country’s psychialric
faciliies since around 1997, This provides more than ample reason for the crown fo accept the
plea of diminished responsibility.

[16]  The dictum of Leonard J in R v Chambers (1983) 5 Cr. App. R (s) 190 is most instructive in the
delermination of an appropriale sentence to wit;

“In diminished responsibility cases there a vanious cowses open lo a judge. His choice of
the right course will depend on the stafe of the evidence and the matenal before him. If the
psychialric reports recommend and justify if, and there are no confrary indicalions, he will
make a hospital order. Where a hospital order is not recommended, or is nof appropriale,



and the defendant constifufes a danger fo the public for and unpredictable period of fime,
the right sentence wil, in all probabiiity, be one of lfe imprisonment.

In cases where the evidence indicaled that the accused's responsibilily for his acls was so
grossly impaired that his degree of responsibilly for them was minimal, then a lenient
course will be open fo the judge. Provided there is no danger of repetition of violence, it
will usually be possible fo make such an order as will give the accused his freedom
possibly with some supernision.

There will however be cases in which there is no proper basis for a hospital order; but in
which the accused’s degree of responsibility is nof minimal. In such cases the judge
should pass a determinale senlence of imprisonment, the length of which will depend on
wo factors: his assessment of the degree of the accused's responsibilily and his view as
to the period of time, if any, for which the accused will continue fo be a danger fo the
publfic.”

[17]  InR v Slater Auld LJ made the following observations:

“Assessing the form and severily of senfence in manslaughler cases by reason of
diminished responsibility is notonously dificul. So many factors often confribute fo the
death: the relalionship of the parlies one lo the other, the strains if any imposed on the
relationship, the degree of diminution of the defendant’s responsibility or blameworthiness
for the death by reason of his or her abnormality of the mind, the deliberation or otherwise
of the falal attack and the brutality with which if is conducted and the defendant’s attributed
to andior appreciation of the enormity of whal he or she has done. These and other
factors invarably call for a balance of considerations between fixing on a disposal that
reflects the moderating circumstances and their degree of the offence, differentiating it
from murder, and those that identify nevertheless serious culpability, calling for mark by
the Court of public disapproval and imposition of punishment.”

[18] In the decision of Benjamin J (35 he then was) in the Queen v Andrew Kagan Richardson the
Leaned Trial Judge undertook a distillation of the principles which ought to guide the sentencer in a
case of diminished responsibility. He opined thus:

L the Court must oblain and fake info account the exper medical reporls and the
presentence report;

i, The offender must be dealf with in the manner the Courf deems fo be most appropriale
in all the circumstances of the case;

ii, Consideration must be given lo the senousness of the offence;

iv. Any possibility of the need lo profect the public from serious harm by the offender in
cases of vioken! (or sexual) cnime must be considerad;



[20]

[21]

[22]

[23]

v. The rehabilitation of the offender is fo be lrealed as a primary objective of sentencing;
vi. In appropriale cases, the Courl can consider a non-cusfodial sentence;

vii. The Courf must weigh the likely effect of a cusfodial senfence on the condifion of the
offender and on the treatment of the offender;

vil. The seriousness of the punishment must be commensurate with the gravily of the
offence; and

ix. The Court can impose a lerm longer than is commensurale with the seniousness of the
offence including an indeterminate ferm where the profection of the pubic from serious
harm the offender is in ifs opinion required provided that ifs opinion is so staled in
open Court and explained to the offender in ardinary language.

The Court is required to consider all the facts and circumstances of this case and assess the
defendant’s blameworthiness or culpability. In $o doing the court must balance the seriousness of
the offence with the effects of the mental disorder sufiered by the defendant and accordingly
determine the level of residual responsibility left in him. Accordingly his mental disorder though a
mitigating factor does not absolve him of respansibility of his actions. The court must also consider
whether the defendant poses a danger to the public.

The Defendant tock the life of the unsuspecting Deceased who was 71 years old and well
respected in the community. He received blows lo the head by the Defendant with a piece of
bamboo who thereafler went to the police and reported what he has done.

it is common ground that the Defendant is now on medication within the confines of a controlled
environment. | find that his cument situation contributes to his stable condifion. Notwithstanding
this however he still harbors the bizame bedief that in kiling the Deceased he acted in self defence
as he feels the Deceased would have kilked him given the chance to do so.

| find in the circumstances that the Defendant's culpability is not minimal. Community residents
consider him a threat lo their safety and prior to this event the Defendant's family members
deserled the family home leaving him to reside therein alone. This was as a result of him
canstantly throwing their possessions out of the house and frequent quarrels with family members.
Indeed the Pre-Sentence Report is totally bereft of offers of assistance from any of the Defendani's



family members to see him through his rehabilitation and reintegration to the society. Accordingly |
find the Defendant to be a danger to the community.

[24]  Sections 1099 (3) & (5) of the Criminal Code 2008 provide thus;
‘(3] Before passing a cusiodial senlence other than one fixed by law on an offender who is or
appears lo be mentally disordered, a Court shall consider—

(a) any information before it which relales to the offender’s mental condition (whether
given in a medical report, a pre-sentence report or otherwise); and

(b) the likely effect of such a senlence on that condilion and on any freatment which
may be available for it

{8) Inthis sechon—

‘medical report” means a reporl as lo an offenders menfal condiion made or
submitied orally or in writing by a qualified registered medical praciitioner;
“qualified” in relafion lo a registered medical practitioner, means appearing lo the
Couvt to have special knowledge and experence of cases of mental disorder.”

[25]  Section 1100 (3) of the said Code provides thus;

“(3) Nothing in this Code—

{a) requires a Courd lo pass a cuslodial senlence, or any paricular cusfodial
senlence, on a mentally disordered offender, or

fb) resincls any power which enables a Cour lo deal with a menially disordered
offender in the manner the Courl considers fo be mosl appropriale in all the
circumstances.”

[26] Parliament has by the aforesaid provisions provided the court with a wide range of opfions in
sentencing an offender who is mentally disordered. Regrettably however the court is unable to
impose a hospital order because of the absence of secure faciliies at the Wellness Cenlre. Hence
the court must seek other oplions to ensure the salely of the community from another act of
homicide by this Defendant.

SENTENCE

[27]  Thus the Defendant will be held at the Bordelais Comectional Facility at the courl’s pleasure. He
shall be held for at least 10 years before he is brought to the High Court for a review of his
condition. He shall be released upon the Court being satisfied that he no longer poses a threat to



his family member and community. He shall also be placed under the supervision of a responsible
adult person who shall ensure that he takes his medication as prescribed and attends outpatients
clinic when required to do so.

[28]  He shall receive periodic visits by the consultant psychiatric at the Bordelais Comrectional Facility
who shall provide the court with annual reports of his progress.

[29]  He shall receive counselling for his drug use and shall be enrolled in all relevant programs for his

rehabilitation.
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FRANCIS M. CUMBER
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