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JUDGMENT ON SENTENCING

1] CUMBERBATCH, J.: The defendant was indicted by the Director of Public Prosecution for the
offence of murder for that he on the 1% May 2010 whilst intending 1o cause death caused the death
of Cyprian 5L Clair (the deceased’) contrary to section 85(a) of the Criminal Code 2008. After
much foing and froing the defendant entered a plea of guilty to manslaughter by reason of
diminished responsibility. That plea was accepted by the Crown.

THE FACTS

2] The deceased and the defendant are brothers. Al the time of the incident they fved at their
mother's home in Delcer Choiseul. On Saturday the 1% day of May, 2010, about 5:00 a.m., Martha
St Clair heard the defendant's voice, speaking loudly. She observed the defendant leaving his
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room with a cutiass under his nght arm. She saw him walk out the house and lowards the main
road.

She then spoke to the deceased about the defendant’s behaviour. The deceased who was at the
time walching television got up and follwed the defendant The deceased called oul to the
defendant and requested the cutlass from him, at the same time approaching the defendant The
defendant pushed the deceased who fell o the ground as a resull The defendant then struck the
deceased with the cutlass multiple times to the neck and other parts of his body. The defendant
then walked away leaving the deceased for dead on the ground.

Dr. Stephen King performed a post mortemn examination on the body of the deceased on
Wednesday 5" May, 2010, and found the cause of death to be haemorrhagic shock secondary 1o
incised wounds with a severed right veriebral arfery

THE PRE-SENTENCE REPORT
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As mandated by law he court sought and oblained a pre-senience report o assist it in determining
an appropriate sentence in all the circumsiances of this case. The report discloses that the
defendant is an issue of the marriage between his parents John and Martha StClair. He had a
comfortable childhood as he was afforded all the basic amenities for a comfortable living. At the
time of the commission of this offence the defendant still resided at his parenis’ home.

Community residents are aware of the defendant’s mental health issues. They state he would be
seen alone and at tmes armed with a cutiass. He has not been involved in an altercation with
anyone in the community and they expressed surprise on leaming that he had taken his brother's
life. They further state thal they do not trust the defendant and do not want him back in their
community.

Family members state that they are yet lo understand why the defendant killed the deceased. They
insist that the deceased who was the main breadwinner in the family never ill-ireated the defendant
and that as far as they were aware there was never any conflict between them. They further
disclose that they feel hurl about this incident especially the fact that the defendant is unremaorseful
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and that they do nol want him to return to their household, His mother said she is at peace and
does not have to worry about the defendant ostensibly because he is al the Bordelais Comectional

Facdity. His father is now deceased.

| shall return to other disclosures in this report later in this judgment.

THE PSYCHIATRIC REPORTS
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The defendant was first admitted to the Golden Hope Hospital in or around March 13® 2000 where
he was diagnosed with chronic schizophrenia. On May 26 2010 Dr. Josh Rambally found at that
time he was not on medication. He was psychotic and unfit 1o plead in a court of law. On August
110 2010 he was on medication and revealed no psychotic fealures and was found 1o be il lo
plead in a court of law.

On Oclober 80 2010 the defendant was examined by Dr. Caslillo who found him to display
psychotic symptoms especially auditory and tactile hallucinations. He was kept on his medications.

In a report dated January 7™ 2014 Dr. Eve Felicien stated that she examined the defendant on the
28" August 2013 and in January 2014, She staled that he was a known patient to her and
concurred with the diagnosis of schizophrenia .She set out his medical history and made an
interesting revelation thal is that the defendant started using cannabis as a teenager and uses 4 -5
marijuana cigarettes daily.

Dr. Felicien went on io slale that the defendant has a history of poor family support and poor
adherence o medication and follow up chinics. He performs better under close supervision which
he did not get in his community. Schizophrenia is a chronic mental iliness which can be conirolled
with antipsycholic medication but the patient may have periods of relapses which may be caused
by social stressors and substance abuse. She diagnosed the defendant as having schizophrenia
and substance dependence syndrome (cannabis and tobacco). She found at that time he was fit to
plead in court
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In her report dated May 23 2016 for sentencing Dr. Felicien staled that al that time the defendant
was on medication and stable. She has not received any reports of any relapse or aggressive
behavior at the Bordelais Correctional Facility. However she finds that the defendant does not
express any remorse and blames the deceased for bothering him for years.

The doctor went on to opine that the defendant at that time did not express any threals io members
of the public or anyone else and is no more of a threal than the common man. But that condition is
subject to change if the defendant becomes paranoid, a symptom of his chronic mental disorder, or
if he relapses. In sworn testimony before the court Dr. Felicien further opined that substance abuse

could trigger a relapse.

THE SUBMISSIONS
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Both counsel relied on their written submissions which the court found 1o be quite helpful. Mr. Elliot
for the defendant also helpfully provided copies of psychiatric reports made prior and subsequent
1o the homicide. it is clear from these documents thal the defendant has had a history of mental
illness form as far back as around the year 2000. Hence there could be no question that at the time
of the commission of the offence for which he stands convicted he did suffer from a mental
disorder.

Mr. Elliot went on o invite the court to consider on the bizarre utterances of the defendant in his
statement o the police to wit;

“When | was sieeping al my home, a feller came fo me and fold me fo put that piece of
iron there for him... That parson was Cyprian, the devil father. | saw he had a dead caf in
his hand. Cypnan took a big bag of stones and threw on me. The old wicked said fo me
that he is my boss. He lold me that when he is ready fo gel me, he will get me. He struck
me several limes with a sea shell. Cyprian had my cullass and shoe running after me and
boys is fo drink my blood. [ went down the road by Melda and | saw the police. | then saw

Cyprian sitting on the ground.”
Mr Brette for the crown reviewed the facts of the case together with the psychiatric and pre-
sentence reports. He set oul what he considered o be the aggravating and mitigating factors

herein and urged the court fo tailor a sentence taking into account the defendant’s chronic mental
disorder, symptoms of paranoia, the aggravating faciors and the passibility of refapse.



THE LAW

(18] | will consider the aggravating and mitigating factors herein. | find that having regard to the
defendant’s mental disability that a consideration of the classical principles of sentencing save and
except rehabilitation is inappropriate.
[19]  Ifind the following to be the aggravating and mitigating factors herein,
AGGRAVATING FACTORS
1. Multiple incised wounds were inflicted on the deceased,
2. The use of a cutiass on the deceased who was unarmed,
3. The defendant's lack of remarse,
4. The prevalence of the offence.

MITIGATING FACTORS
1. The defendant's mental iliness,
2. The guilty plea which obvialed the need for a trial.

[20]  Ihave camied out a balancing exercise with the aggravating and mitigating factors and find that the
aggravating factors cutweigh the mitigating ones.

SENTENCE

[21]  The term mental disorder is defined in the interpretation section of the Criminal Code as,

‘Mental iiness, amested or incomplete development of mind. psychopathic disorder and
any other disorder or disability of mind, except infoxication™

[22]  Section BS (a) of the Criminal Code provides thus:

A parson commits murder if he or she causes the death of another person-
(a) intending to cause death.
[23]  Section 90 of the Criminal Code provides:

1. If a person kis or is a parly to the killing of another person, he or she shall not be
convicled of murder if he or she was suffering from such mental disorder (whether arising
from a condition of armested or refarded development of mind or any inherenf causes or
induced by disease or injury) as substantially impaired his or her mental responsibility for
his or acts in doing or being a party to the killing.

2. On a charge of murder, it shall be for the defence fo prove thal the person charged is by
virtue of this section not lable fo be convicted of murder.
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3 A person who but for this section would be kable fo be convicted of murder shall be liable

to be convicted of mansiaughier.

4. The fact that cne parly fo & killing is by virlue of Ihis section nol liable lo be convicled of

murder shall nol affect the question whether the kiling amounted fo murder in the case of
any other pary fo the kilfing.

The defendant’s history of mental iliness aforesaid is sufficient justification for the acceptance of
the plea of diminished responsibility. Thus there can be no doubt that this case falls within the
parameters of secton 30 of the code.

| will now consider and apply the principles set out in the relevant authorities on sentencing in the

case at bar.

In the lpcal decision of The Queen v Andrew Kagan Richardson Benjamin J embarked on a
distillation of the principles 1o be considered and applied by the sentencer in matters of this nature.
At Paragraph 61 the learned trial judge opined thus:

L
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The Court must obiain and fake info account the expert medical reporfs and the
presentence report

The offender must be dealf with in the manner the Courf deems fo be most appropriale
in all the circumstances of the case;

Consideration must be given lo the senousness of the offence;

Any possibilty of the need fo prolect the public from senous harm by the offender in
cases of viokent (or sexual) crime mus! be considerad,

The rehabilifation of the offender is fo be trealed as a primary objective of senlencing;
In appropriate cases, the Court can consider a non-cuslodial sentences;

The Court must weigh the ikely effect of a custodial senfence on the condition of the
offender and on the treatment of the offender;

The seniousness of the punishment must be commensurate with the gravity of the
offence; and

The Couwrt can impose a term longer than is commensurate with the senousness of the
offence including an indeterminale term where the protection of the public from senous
harm from the offender is in ifs opinion required provided that ifs opinion is so stated in
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Court and explained fo the offender in ordinary language.

[27]  |also find the dictum of Leonard J in R v Chambers to be most instructive.

“In diminished responsibiify cases there a vanous courses open 10 a judge. His choice of
the right course will depend on the state of the evidence and the malfenal before him. If
the psychialric reports recommend and justify i, and there are no contrary indications, he
wil make a hospital order. Where a hospifal order is nof recommended, or nof
appropriate, and the defendani constiiufes a danger lo the public for an unpredictable
penod of lime, the right senfence will, in ail probahility, be one of e imprisonment.

in cases where the evidence indicated that the accused's responsibilly for his acts was 50
grossly impaired thal his degree of responsibifly for them was minimal, then a lement
course will be open lo the judge. Provided there is no danger of repetition of violence, i
will usually be possible to make such an order as will give the accused his freedom
possibly with some supenision.

There will however be cases in which theve is no proper basis for a hospital order; buf in
which the accused’s degree of responsibility is nof minimal. In such cases the judge
should pass a deferminale sentence of imprisonment, the length of which will depend on
wo factors: his assessment of the degree of the accused's responsibilfy and his view as
to the period of time"

28]  The Court of Appeal of Victora in The Queen v Leanne Walsh 1998 NTSC 30 prowvided the
foliowing guidelines applicable for cases of mental iliness falling short of insanity, to wit;

1. K may reduce the moral culpability of the offence, as distinct from the prisoner’s legal
responsibility where that is so, it affects the punishmen! that is just in alil the
circumstances and denunciation of the type of conduct in which the offender
engages is less Wkely lo be relevant sentencing objective.

2. The prisoner’s illness may have a bearing on the kind of senfence thal is imposed
and the condiions in which it should be served.

3. A pnsoner suffering from a senous psychiatne illness is nol an appropriate velude for
general defermence,

4. Specific deterrence may be more difficult to achieve and is offen nof worth pursuing
as such.

5. Psychiatric illness may mean that a given senlence will weigh more heavily on the
prisoner than i would on a person in normal haalth.”
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| will go on to refer to the dictum of Auld LJ in R v Slater (2005) EWCA Crim at paras 16 - 20
which 1 find o be most helpful in balancing the vanous considerabons on sentencing fo wit;

‘Assessing the form and sevenly of senfence in manslaughler cases by reason of
diminished responsibilly is noforiously dificulf. So many factors often contribute fo the
death; the refationship of the parties one fo the other, the strains if any imposed on the
relationship, the degree of diminution of the defendant's responsibility or blameworthiness
for the death by reason of s or her abnarmality of the mind, the deliberation or oltherwise
of the fatal attack and the brutalify with which if is conducted and the defendant's aftributed
to andfor appreciation of the enormity of what he or she has done. These and other
factors invanably call for @ balance of considerations befween fixing on a disposal that
reflecls the moderating circumstances and their degree of the offence, diffsrentiating it
from murder, and those that identify nevertheless serous culpabifly, calling for mark by
the Courl of public disapproval and imposition of punishment.”

Thus, emerging from the authoriies hereinbefore mentioned are the following principles for the
court’s consideration in delermining an appropriate senlence in a case of diminished responsibility.
The court is required o consider all the facts and circumsiances of this case and assess the
defendant's blameworthiness or culpability. In 50 doing the court must balance the seriousness of
the offence with the effects of the mental disorder suffered by the defendant and accordingly
delermine the level of residual responsibility left in him. Accordingly his mental disorder though a
mitigating factor it does nol absolve him of responsibility for his actions. The court must also
consider whether the defendanl poses a danger fo family members and members of the
COMmMUunity.

The defendant committed a most brutal and heinous offence against his brother. There were
approximately 15 incised wound inflicted to the body of the deceased all of them 1o his neck and
bady from behind as he lay on the ground. At a time when he was medicaled he had this to say lo
the probation officer as disclosed al page 4 of the pre-senlence report

“During an inferview conducted at the Facility the defendant informed the writer that he
was involved in an altercation with the deceased (hws brother) who was always provoking
him. On the day of the incident his brother was armed with a pick axe with which he hit
him, and he in tum lashed his brother in the neck area with a cutlass. According fo the
defendant the night prior to the incident his brother attached him for marijuana that he
knew nothing aboul. He further disclosed thal his brother was always harassing him and
fhey were always involved in a dispute. The defendant informed the writer that he is now
al peace because his brother was of unsound mind. He further added thaf he was
frustrated and always said fo his brother that one day he will stop him.”
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As stated aforesaid both family and community members have voiced their concems for their own
safety if the defendant is returned to the community. It is clear that though medically stable he is
unremorseful and has not taken responsibility for his actions nor has he come to terms with the
enarmity of his crime.

| find that the aggravating factors outweigh the mitigating ones and that the defendant's degree of
responsibiity for his actions is not minimal, The opinions expressed by Or. Felicien in her swom
testimony and latest report aforesaid provide compeiling evidence that the defendant though stable
may relapse by virtue of the nature of his dlness or because of stress or substance abuse. | find
that on the question of substance abuse the defendant seems to be in denial. His family members
state that his use of cannabis caused him fo be expefled from the home as a teenager an addiction
which he denes al page 3 of the Pre-Sentence Report.

| further find that he s now considered stable by the Psychiatrist because he & in a controlled
environment where his medication is administered to him daily. Though his family members state
that they will “support’ him they do nol wanl him back in the household for fears expressed
aforesaid.

In her reports Dr. Felicien made the following recommendations for the defendant's health care and
rehabilitation;

Stop all substance use (cannabis and fobacco),
Contnuation of antipsychotic medication,

Drug rehabilitation at Tuming Point,
Psychatherapy,

Skilks training,

Follow up clinic with a menial health team.

e il

| find for the reasons hereinbefore stated the defendant poses a threat to his family and community
members at this time, Sections 1099 (3) & (5) of the Criminal Code 2008 provide thus;

“Before passing a cuslodial sentence other than one fixed by law on an offender who is or

appears to be mentally disordered, a Court shall consider-

{a) Any information before it which relates fo the offender's mental condition (whether
given in 8 medical report, a pre-sentence report or otherwise); and

(b} the likely affect of such a sentence on that condiion and on any frealment which may
be available for it.”
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In this section-
‘medical report’ means a repor as fo an offender’s menfal condibon made or submitfed
orally or in writing by a qualified regisfered medical praciitioner;
‘gualified” in relafion o a registered medical praclitioner, means appearing to the Court fo
have special knowledge and expenence of cases of mental disorder.”
Section 1100 (3) of the said Code provides thus;
‘Nothing in this Code-
(a) Requires a Court fo pass a custodial sentence, or any parficular cusfodial senfence,
on a mentally disordered offender, or

(b} restricts any power which enables a Court to deal with 8 mentally disordered offender
in the manner the Courf considers fo be most appropriate in all the circumstances.”

Parliament has by the aforesaid provisions provided the court with a wide range of options in
sentencing an offender who is mentally desordered. It is common ground that the defendant suffers
from a chronic mental iliness which requires contineous freatment. Indeed the first medical report
makes mention of his lack of compliance with his medication and clinic visits. This was repeated by
Dr. Felicien in her report on the history of the defendant’s mental illness. She went on fo state that
he also experienced poor family support and supervision both of which are necessary inputs for the
treatment of his condition.

The Pre-Sentence Report discloses that family members have made it clear thal the defendant is
nol welcome al their homes. Accordingly there being an absence of secure facilties at the
Weliness Centre for his accommodation the court is left with no altlemative but to have the
defendant confined at the Bordelais Comectional Facility. Sections 1099 and 1100 aforesaid
empower the court to deal with a mentally disturbed defendant in a manner it thinks appropniale.
Though | find the defendant to be a danger to his family and community members | do not consider
an indeterminale senience fo be appropriale as there may be an improvement in his condibion with
treatment and rehabilitation.

Thus the defendant will be held at the Bordelais Comrectional Facility at the courf's pleasure. The
recommendations of Dr. Felicien for his care and rehabilitation shall be implemented and
continued:;
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Stop all substance use (cannabis and tobacco),
Continuation of antipsychotic medication,

Drug rehabilitation at Turning Point,
Psychatherapy,

Skills training,

Follow up clinic with a mental health team.

D E o b =

He shall be held for at least 10 years before he is brought to the High Court for a review of his
condition. He shall be released upon the Court being satished that he no longer poses a threal o
his family members and community. He shall receive penodic visits by the consultant psychiatrist at
the Bordelais Comrectional Facilty. The consullant psychiatrist shall provide the court with a report
in the month of January of each year on the defendant's progress.
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