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Recall of Order

On March 24%, 2016 the court gave the Order in this case on account of the nature of the matter and the
court's schedule in civil arid criminal matters. The understanding then was that the full judgment would be
given within a short time. This did not materiaglize and, as such, certain dates for actions on both sides were
compromised. In the circumstances the court recalls the said order pur_suaht to the rule in the interest of
justice bufsuant o its powers iri this regafd and a new judgment rendered. The rule being that a judgment,
and by extension an onder, may be recalled befare it is perfected.



CASE SUMMARY

At issue in this case is a former matrimonial home and the matter of property adjustment order under the
Matrimonial Causes Act 1973 {UK}, as received in Dominica. The parties were married in 1598 and
divorced in 2015. The union produced three children two of whom are adults.

The home was built in 2002 at Zicack on land owned by the applicant by virttue of & gift from her mother
when the applicant was still single. A mortgage was secured by the applicant alone since at that time the
respondent did not have a full-dime job and earned about $1,580.00 per month; whilz the applicant's salary
was close to §5,000.00 per month.

The unchallenged evidence, which the court accepted, is that the applicanl, prior to being made redundant,
paid all the expenses of the house, including repairs and of the then household consisting of a husband,
wife and of 3 children, one as minor.,

After the applicant was made redundant, the respondent agreed to pay 2f3 of the morigage, being
$3,342.80, fram his salary of $10,000.00 per month, At that iime the applicant operaled a business which
was not profitable; but her share is $888.00.

Based on all the detafled circumstances of the parties, and with no documentary evidence of spending on
either side, the court did the best 1t can do as required by law by dividing equally the equity in the former
matrirmonial home, being $181,362.44, less the value of the fand of $71,000.00,

Thus the applicant, being the title holder of the properly, was ordered to pay the respondent the sum of
$60,181.22 in 3 roughly equal instalments between July 2016 and March 2017,

The respondent's prayer for a share of the Picard property, purchased solely by the applicant, is rejected
since no law rendering it ko be community property was cited.

in terms of the minor child, the respondent having agreed to joint custody was ordered to pay monthly
maintenance in the amount of $800.00 uniil attains the age of majority or completes her fertiary education,
whichever is the later.

DEGISION ON APPLICATION FOR ANGILLARY RELIEF
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THOMAS. J.;{Ag] On 19" May 2014 the Petitionerf Applicant, Mrs. Celia Angol Joseph, filed
notice of intention to proceed with ancillary relief. The notice is soccompanied by affidavit in support
for property adiustment order.

In very broad owling the petitionerfapplicant deposes to the following issues: events leading up to
break-up of her marmiage and her move out of the matrimonial household but remained in the same
house, her employment with Cable and Wireless (Dominica) throughout the marriage; furthering of
her tertiary education; her venfure into her own business; her monthly expenses amounting to
$2,810.26; the respondent's employment at Ross University School of Medicine; the history of the
land on which the former matrimonial home was built, and financing of the building of the
matrimonial home; the equity in the said home and the extent of the liability on it; and the payment
of the uiilifies.

In the premises the petiticner/applicant deposes that: “i asked that the Respondent's share in the
house be determined and the same be iransferred to me after the minar child obtains the age of 18

YEars.

Under cross-gxamination the petitioner said that at Cable and Wireless she earned $4,800.00 per
month and at Ross University $2,800.00 per month.

With respect to the mortgage the petitioner said she cannot accept that her former husband paid
more; and added that there were other contributors o the home. Stil further, the witness said that
her husband did not make contribulions to food, and that she did not take notice of what she paid.

In so far as the credit cards are concemed, the testimony of the witness is that her former hushand
is still paying, one of which was paid off and one is stiff being paid.

Regarding the Picard property Mrs. Celia Joseph said thal she purchased it by herself although her
father offered to pay $3,000.00. However the wilness ended up saying that her father contributed
more than$3,000.00 ta the fina! payment; but did not accept that her former husband contributed

. $6,500.00. The witness went on to say that when she purchassd Picard she was unmarried; she



was not striggling as she worked at Cable and Wireless and did noi receive any contribution from
her former husband. She added that she took a loan from N.C.C.U

[B]  With respect 1o lhe expenses respecling the home, Mrs. Joseph explained that she lived with the
respondent before they got married. She added that at the time she did everything since at the time
the respondent did not have a job and was instrumental in him gelting a job by contacting persons.

[9] I sofar as the payment of the morigage is concerned, the petilioner denied that she paid less than
ong third and the respondent paid the rest. She added that the financial burden is not taking the
financial burden and cannot accept that he did.

(10] In the final siages of her cross-examination the witness was questioned about the former
matrimanial home and gave this testimony. "The house is & new house. [tis 14 ysars old. | have
done the maintenance in the 5 years- plumbing and electrcity. [ do other things. | do not provide

any evidence."

[11] The wilness ended by saying that" What | do depends on the court | cannal say | plan to stay in
the house.”

[12] In re-examination Mrs. Celia Joseph said that the land on which the matimonial home is
constructed was valued in 2003 at $71,000.00. And on the issue of the house itself, the witness
said that the kitchen cuphoards were re-done and cracks in the house were fixed by her.

[13] The respondent in his affidavit in respanse’ agrees with certain matters as deposed by the
petitioner and disagrees with others as follows: paragraph 5 is not accurate and contends that the
petiioner's position at Cable and Wireless was made redundant and that after she retumed to
school she was able to benefit from being the spouse of 2 Ross University employee; the
petitioner's employment al Ross University during late 2011-2012; the pelitioner's failed business
veniure; his contribution to the payment of the mortgage debl being greater than that of the
petitivher, monthly expenses of $5,663.90; agrees that the land on which the matrimonial home
was built was giueﬁ to her by her relatives but disagrees on the value thereof, disagrees at to the

i secuiity for the mortgage on the matrimonial home, disagrees with peliioner's stated value of the .

! Filad on 5™ August, 2014



former matrmenial home; has exhibited a value thereof in the amount of $550,00.00 by Gaetan
Seaman, licensed surveyor and valuer conlends that based on his monthly contribition to the

mortgage he is entiled to 65% of the equitable value of the former matrimonial home and would

request 75% thereof; agrees on the petitioner’s contention as to the payment of the wility bills and

ownership of their respective vehicles. -

[14] At paragraph 20 of his affidavit the respondant deposes as to the use of two credit cards and at

paragraphs 21 to 24 {he following is deposed:

AR

22,

23,
24,

| ask that this Honourable caurt assess my share of the equitable value of the
former matrimonial home as £5%, taking info account my explanalion paragraph
17 of the affidavit

| agree lo vacate the home in 60 days after the receipt of my suggested share in
the former matimonial home as explained in this affidavit

| agree to joint custody of the minor child

costs "

{15] In a supplementa! affidavit in response fited by the respondenl on 5% August 2014 regarding the

praperty adjusiment order, of which the essence is contained in paragraphs 3 and 4 and reads

thus:

3.

The consequence of paragraphs 13, 14, 15 16, and 17 of my Affidavit in
Response to the Property Adjustment Order, is that this Honourable Court should
consider the property in Picard as community property and it should form part of
any property adjustment or final order. Dug lo he already documented low salary
of the Pelitioner, out of necessity | was required fo make direcl cash contributions
to cover disproportionally service the morfgage. [ hereby exhibit a true copy of the
titie in the name of Celia Felicia Angol.

| humbly as that this Honourable Court request a full explanation of the Petitioners
property in Picard in Tittes, Register Book F9, Folio 85 fo ensure the status of any
encumbrances, mortgage or loans.”

[18] Under cross-examination the Respondent, Mr. Hilary Felix Joseph, agreed that when the land

which the matimonial home is constructed, was purchased prior to \he mariage. He added that
the purchiase price was hetween $16,000.00 to-$17,000.00. And with the respect to his preﬁious
employment, the witness said that in 1890 he worked part-time at Geest Industries and at that time
< earned $740.00 per fortnight and $1,580.00 per onth. He- added that he maintained himself on



this amount. He said further that he worked for seven years part-time and also did tailoring. He
continued thus:

“At the time my wife received a bigger salary. She paid off for the land without any
contribution from me. Money was spent in the house so that he did not pay for that land. |
contributed to the house before marriage. There is a discrepancy with respect to the land.
The land was paid for before the mamiage. Her father contributed three thousand dallars.”
[17] With respect to the land on which the former matrimonial home is constructed, he witness said
that he accepted it was a gift fo his former wife. He added that the tifle reflects her name. He
continued thus;

"My wife initiated the construction of the house while at Cable and Wireless and she
approached the National Bank initially for a loan. This was in 2000 just 2 years after
mamiage. The Pefifioner was paying the loan alone at the National Bank of Dominica.
Initially 1 did not pay the loan. She was made redundant at Cable and Wireless and |
agreed to pay iwo-thirds and she would pay one-third. My wife got a redundancy package
from Cable and Wireless. it is nominal. She used it to pay towards the loan. After the
redundancy my wife paid $895.00 and | paid about $1,800.00 [per fortnight]."

18] Continuing his evidence the respondent said 1his:

"My wife also contributed to the house hold. We had no helper. The gitls are big | did what
litfle 1 can. A home has to be looked after. It was not equal. It is notin all places that the
hushkand takes care of the wile."

(191 When it was put to the respondent that he did nof assist the caregiver this was denied, and he went
on to say that he did all the laundry, he never leamed to cook, he does the basic things and he and
his wife looked after the need of the children. And further still, the respondent =aid that ke
disagreed ihat he did not help the children with their homework. He explained that he did math and

english.

{20] In further evidence the respondent was cross-examined on money spent on food for himself and
the children. His response was that he spent $650.00 on food but could not say how much he
spent on food for the children. He added that he has no access fo [he kitchen, and cannot use the
stove and' only has access to where he sleeps and uses the landing as _it' s a public area, '

{21] The withess was next cross-examined on altemate accommadation for himself and he explained
" that Tent is between $900.00 1o $2,000.00 for & foom. He went i 16" say (hat it is difficuit 4o get -
living accommodaficn in Portsmoulh.



[22] Wih respect to {ransport the respondent said that wilh his residence in Portsmouth he spends

[23]

[24]

[29]

[26}

$450.00. He added that he has a 1990 Toyota which consumes a lot of petrol and that because of
its age he has to "baby if". The witness also said that public fransport would be cheaper.

In further evidence on his expenses, the respondent said that it was $450.00 of which $250.00 was
to his son to resolve his problems. He alsc said that he buys his clothes in Portsmouth,

Al the end of his cross-examination the respondent revealed the foliowing: the minor child gets her
meals from the school, he can move out of the former matrimonia! home if he can get a place and
the retirement age at Ross University is sixty.

Findings of fact

The court wishes to place on record the unique sifuation in this case in which both sides, except for
a cerdificate of fitle and a valuation of the former matrimonial home, there are no documents to
support ciaims for expenditure. This is the case wilh respect to money claimed to be paid towards
the mortgage debt and other expenses by both parties even in the midst of a dispute as to how

much each side paid, and when.

The following are findings of fact by the court:

1. The matrimanial home was built on land given to the peltioner by her mother,

2. The mainmanial home was constructed in 2000. This is based on “the estimaled year built'
goniained in Gasfon Seaman's valuation and the pefitioner's evidence in cross-
examination that the house is 15 years old. In addition the respondent teslified that the
petilicner approached the National Bank of Dominica for a mortgage in 2000, being two
years after their mamiage

3. The matrimoniat home was initially mortgaged fo the Nalional Bank of Dominica and laler
to Bank of Nova Scolia.

4, When the mortgaged lo the Nalional Bank of Dominica, the petitioner was employed by
Cable and Wireless but was made redundant sometime in 2011,

5. At the time of the mortgage of the matrimonial home, the petitioner's salary was in the
vicinity of $5,000.00 per manth,

‘6. At.gome point after the petitioner's redundancy the respundent began to cﬂntnhule tu the _

B3 misrtgage debt at which tinig his salary was $10,000. 0096 morith - :



[27]

28]

7. Afthe point when the respondents salary was $1,580.00 per month, the petitioner's salary
was $5,000.00 per month and she paid most of the domestic expenses.

8. The evidence accepted is that the equity in the matdmanial home stands at $191,362.44

9. There is no direct evidence as lo when the respondent started working at Ross University,
but he did say that in 1990 he worked part-ime with Geest Industries and did tailoring.
This was for a pariod if seven years. However there is no dispute that the respondent
started paying a partion of the mortgage in 2011, The exact month of such commencement
is not in evidence.

ISSUES

The issues for determination are:
1, Whether the property sifvate at Picard and owned by the petitioner is community
property 50 as fo be subject to any property adjustment order in these proceedings?
2, What are terms of any property adjustment order with respect to the petitioner and
- the respondent in relation to the former matrimonial homa?
3. The quantum of maintenance with respect to the minor child of the marriage
4. Whois liahle in costs?

Issue No 1

Whether the property situate at Picard and owned by the petifioner is community property
so as to be subject to any property adjustment order in these preceedings?

The respondent in two of his affidavits deposes as to the property situate at Picard. The first is his
affidavit filed on 5 August 2014. He deposes as follows at patagraph 13;

“13. The pelilioner's paragraph 13 is grossly inaccurate in that the morigage was secured
from collateral from two pieces of property one in Picard and the other where the property
now sits in Portsmouth. The praperty in Picard became available when the petifioner then
managed at Cable and Wirelass, Portsmauth; Meril Waltace was purchasing property, but
was not able fo purchage the enfire acre, so she offered it to the petitioner. The petitioner
“i5 well aware that the griginal intention was to build on that parcel of land. The original
decision was based on the fact that the building in Picard may mean additienal costs due
- - to the location of the children’s schoal. The petilioner's salary. at the time was only about
$5,000.00 {confirmed by her paragraph 19}, therefore | had ro chance to assist her with

- Ihe Toan payments and meet the household coramitments and regular outgaings.”

Ml toa. .. . . R
I em L
R -
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[33]

34

And at paragraph 3 of his supplemental affidavit in response to property adjustment order the
respondent advances the following:

“3. The consequence of paragraphs 13, 14, 15, 16 and 17 of my Affidavit in Response to
the Property Adjustment Order, is that this Honourable Court should consider the property
in Picard as community property and it should form part of any adjustment on final
seltlement. Due o the already documented low salary of the petifioner, out of necessity |
was required to make direct cash contributions to cover the [oans on the land at Picard,
househald cutgoings and disproportionally service the morlgage. | hereby exhibit a true
copy of the title in the name of Celia Felina Angol, Titles, Register Book FG, Folio 85..."

Reasoning

The contradiction in the respondent's contentions is that he seeks to exhibit a copy of a Certificate
of Title of Celia Felicia Angel, being the petitioner's maiden name, and the fitle is dated 14h
November 1991, being several years priar to the marriage. But beyond the foregaing, a Certificate
of Titte is indefeasible2. The consequence is that the claims of centributien for the purchase are not

documented in any form or to any extent.

The further point is that the respondent has not given any authority to show that community

property forms part of the laws of the Commanwealth of Dominica.

Issue No 2

What are terms of any property adjustment order with respect to the petitioner and the

respendent in relation to the former matrimonial home?

In the Commonwealih of Dominica the law respecting divorce and matrimoniat causes is govemned
by the English statule bearing the shor title of Matrimonial Causes Act 1973.

In terms of matimonial causes, section 23 relates lo the payment of a lmp sum, section 24 is

-concerned with properly adjustment or transfer orders and seclion 25 speaks to the matter of the

award of ancillary refief

In this case before the court, both parties .are of one mind with respect to the former matrimonial

- -home in saying thal there should be a property adjustment order.

* Chap. 56:50, section &



Submissions

[35] The following represents extracts from the salient aspects of the submissions on behalf of the

applicant:
The Applicant continues to pay $898.92 monthly towards the loan,
The property value at $493,413.86 the bank is owed $302,051.42.

The equity on the property is therefore $191,362.44. The land is valued at $71,000.00.
Hence the Respondent's claim ought to be on $121,362.44 as he did not coniribute to the
acquisition of the land.

We submit that the Respondent is entitled to a portion of the equity and an equitable sum
gught to be 50%.

The rationale being, the Petitioner made ump sum payments towards the ioan when she

received her gratuity from Cable & Wireless in 2011. She paid all the payments prior to

being made redundant. After the redundancy she continues fo pay /3 of the loan

additional she maintains the home and is the primary care giver af the home, She stated in

C10s$ examination that she is the one solely responsible for the repairs of the home. We
. refer fo the principles in Gissing v Gissing 1970 2 ALLER page 780,

We however ask that the Respondent continues to pay his portion of the foan until the: fast
child of the family attains the age of 18 at which time the property can be sold to the
Applicant

In & supplementat affidavit, the Respondent claims that he is entitied a share in a property
in Picard on the grounds that it forms part of mafrimonial property.

- . In-a supplemental affidavit, the Respondent claims thathe is entitled a share in a property
* in Picard on the grounds that it forms part of matamonial property.

The property in queshion:is registered-in Book F9 folig 85 in ihe sole name of the Applicant
U dontaining 050 aGies. - - o0 T R e L LT
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It was purchased in 1981 surveved in 1991, The parfies got marmied in August, 1998,
According o the Applicant's evidence she said | paid for the piece of property at Picard by
myself. My dad offered to pay off the balance. | do not sccept that he mntﬁbuteﬂ anything
because before we got manied | paid everything because he did not have a job”

In cross examination, the Respondent admitted that he made no direct contribution and
that the property was purchased priar t0 the marriage.

The Applicant's version is comoborated by the fact that the Respondent was employed
only par time as a tailor for 7 years prior to the marriage and all the bills were being paid
for by the Applicant.

1. We submit therefore that the Respandent is not entitied fo & share neither has
he requested a share in his prayer. The principles in Patite v Petite 1969 2
ALL ER page 385 supports the Applicant's case.

We therefore submit that the court ought to award the Applicant a lump sum to enable her
to coniinue lo live at the standard at which she has grown accustomed lo taking inlo
account the Applicants age, the length of the marriage namely 17 years, the fact that the
Applicant is unemployed and has the responsibility of caregiver to the child of the family
and that the marriage lasted for upwards 15 years.

That the Respondent is now eaming much meore than the Petifioner and that the Petilioner
ought to be kept at the same standard she enjoyed prior to the breakup of the marmiage. |
refer o the case of White v White 1 ALL ER (2001} All England Law Reports,

We also submit that an order be made similar to that granted in the case of Mervin
Birmingham and Nesha Birmingham 0025/2013."

136) As -far as the respondent is concemed, the following reprasent extracts from the extensive
submissions: ’

*32.  The Respcrnden[ has requested a sum of money equwalent to the apphcants

e court deems just, It was held in Wachtsl v Wachtal fiat

11

- beneficial- interest in the matrlmc:nlai home or al’trarna’m.r»fezlg.r such lump sum as the o |



33.

47,

48.

“No order should be made for a lump sum unless the husband has capital
assets out of which to pay it without crippling his eaming capacity...when
the hushand has available capita! assels sufficient for the purpose, the
court should not hesitate to order 2 lump sum... the wife should be
compensated for the loss of her share by being awarded a lump sum. it
should be a sum sufficient to enable her to get settled in a place of her
own, such as putting down & deposit on 2 flat or house.” All of which
applies to the Respondent

To this end, the Respondent has put the Pefitioner to strike proof of the praperly in
Picard {paragraph 4 of the Supplemental Affidavit in Response to Property
Adjustment), income and any cther third party centributions. It is submitted that the
Petitioner has available assets from which to compensate the Respondent for the

loss of his lurnp sum.
Direct Financial Contribution

The sum claimed by the Respondent in his applicalion represents the dirert
financial contributions that he made fo the home, in pursuit of that commen
intention, exhibited as 'HFJ 1' of the Affidavit in Response to Praperty Adjustment
Qrder deposed by the Respondent in support of her Application for Ancillary
Relief,

Scheduls of Respondent's Expenditure

Monthly expenses:-
Mortgage $3,342.90
School $125.00 (shared with petitionar}
Cable $58.00 {5 or 6times per year)
Internet $125.00 {6 or 7 times per year)
Electric Bill - $320.00 {admitied to by petitioner at para, 17)
Food g0
Transportation - 5450 . |
. Ins'urance-ﬁuiﬂmtzhile FR 4000 .- PO

12



48,

50.

1.

Service $35.00

Clothing $60.00
Other £0.00
$5,653.90

Indirect Contributions

The Respondent submits that in reliance of the common intention, she has made
hoth significant financial contributions to the matrimonial home and indirect
contributions by way of service and work in the house io create & resulting andfor
constructive trust in his favor, in accordance with the decision in Hack ¥
Rahieman, Gissing v Gissing and Abbott v Abbot.

Quantifying the beneflclal Inferest

In the case of White v White, it was said by Nicholls L.J., that in ariving at a
distribution of the matrimonial asset, "as a general quide, equalily (between
parties) should be departed from only if, and 1o the extent that, there i a good
reason for deing so, The need to consider and articulate reasons for departing
from equalily would help the parties and the court 1o focus on the need to ensure
ihe absence of discrimination. The case brought a change in direction as where in
lhe past similar cases were decided on a 'need requirement’, i.e. the need of the
party claiming ancillary retief, the court would now decide causes using egual

division of assets as a convenient starting point quantifying the beneficial interest.

Each parly to @ mamiage is entitled to a fair share of the available assafs on
divorce. If the concept of equal sharing has become the starting point, the court

- - wilt then need o go on to how to exercise their powers under sectien 25 (2) of the

MCA.

13



52,

53.

54,

55,

In particular, by virtue of section 25{2}(b} of the MCA, the court will need to
consider the financtal needs, obligation and respensibiliies which each party to the

marfriage has or is likely to have in the future.”

Added to the list of factors to consider would be the way in which the parties
organized their financed during the marmiage, which in this case woukl require

consideration of

s The non-mafrimonial property contributed by the Respondent to the
marmage at the outset; and

« The sayings introduced by the Respondent to the marriage at the
outset and regularly throughout the marriage.

A division of the assets should allow for the parties housing and financial need to
be addressed, taking into account such matters as the parties’ age, future earning
capacity, standard of living and any disability of either party.

Conduct

In Wachte! v Wachtel, (1973) EWCA Civ. 10,_Lord denning confined ‘relevant
misconduct’ to those cases where the conduct was obvious and gross'. More
recently, in the English Family and Matrimonial Proceeding Act 1884, Section
25 (A) provides that, one of the matters to which the court should have regard is
the conduct of the parties, if that conduct is such that it would in the opinion of the
court be inequitable to disregard it. Conduct which does not fall within this
description should, therefore, not be taken into acocunt. As regards conduct, it |
submitted that the parties have, by the conduct refered o the paragraph 32
above, clearly demensirates by the way in which they arranged their finances,
shared the responsibilities for the bills and thai the Respondent made a significant |
contribution to-the maintenance, up keeping and-improvement of the family home
and that it would be inequitable of the court to disregard.

14



56.

57.

58,

Conclusion

The Respondent prays fo this Honourable Court to grant the refief sought. n light
of the submissions supported by the evidence in the affidavit and additional
evidence at oral hearing, it submitted that the respondent has made significant
centributions to the matrimonial property, the serving of the various debts of the
Petitioner, financial support of the Respondent in clearing credit card Ipans,
disproportionate paying of the mortgage, more than two thirds for an extended
peniod, lenger than any contribution that the pelitioner had made. It was clear that
ihe Respondent provided the financial backbone and had always intended for the
invesiment in the matrimonial property would be treated as community properiy.

It is submitted that the respondent has a beneficial interest in the matimanial
property and that apperiionment should be 65% of the stated value of the propetty
in question. The second property In Picard, where the former couple were
intended to build, not only was atmost completely financed by the Respondent, but
he conlinugd to clear that loan while the petitioner was overburdened with loans
for her businesses, which uitimalely failed and additionally joint credit cards were
used exclusively by the petitioner but serviced by the respondent,

This Honourable Court is encolraged to make a Property Adjustment Order which
seeks to change the owner of the property in Picard from the Petitioner’s name to
the Respondent's sole if the Petitioner cannot sell the former matrimonial property,
due to the sentiment family value."

Reasoning and conclusion

[37] As noted above, section 25 of the Matrimontal Causes Act 1973 outlines a procedure to be

followed by the court when the court proposes o exercise its power under section 23 or 24 of the

- said Act: Section 25 provides as follows:

-

(1) It shall be the duty of the court in deciding whether to exercise its power under
* 2 section 23 (1) {a) {b) or {&) or 24 above in relation to a parly to the marriage and, if

<5 5gyin what marihier, to have regard to all the eircumstances of lhe case including

the following matters, that is to say-

15



a) The income , eaming capacity, property and other financial re-sources which
each of the parties to the mamiage has or is ikely to have in the foresesable
future; )

b} The financial needs, obfigations and responsibilities which each of the parties
to the marniage has or is likely to have in the foreseeable future;

¢) The standard of living enjoyed by the family before the breakdown of the
marriage,

d) The age of gach party fo the marriage and the duration of the mamiage;

e) Any physical or mental disabifity of either of the parties to the marriage;

f)  The contribution made by looking after the home or caring for the {family,

9) Inthe case of proceeding for divorce of nullity of marriage, the value o either
of the parties of the marmiage of any benefit {for example, a pension) which, by
reasen of the dissolution of annulment of the marriage, that party will lose the
chance of acquiring; and so to exercise those powers as o place the parties,
so far as it is practicable and, having regard to their conduct, just fo do so, in
the financial position in which they weuld have been if the mamage had nol
broken down and each had properly discharged his or her financial obfigation
and responsibiliiies towards the other..."

Examination of the circumstances of the patties

)

ey

The applicant since her redundancy established a business which thus far has not
been very successful. On the ofher hand, respondent is stil eaming $10,000.00
per month. And in terms of other properly owned, the applicant owns & parce! of
land situate at Picard and measures 0.50 acre. There is n¢ evidence of property
owned by the respondent

The financial nesds of the applicant are high since she and her children must exist
which invalves expenses. The morlgage debt has to be satisfied. As far as the
respondent is concerned he also has living expenses and the monthly mortgage
payments.

It is not in doubt that the parties enjoyed a reasonable standard of living with the
applicant leading the way, as the evidence which the court accept, suggesis.

The applicant is now 50 years old and the respondent is 56. The marriage lasted
15 years.

“In terms of the contribution. of each party to the welfare of the family the .

respondent has not doubled that applicant's contribution prior 1o her redundancy.
The respondent alse does not seek to ceniradict the applicant's evidence that she

“I7 s beé paying the household living expenses; she &1S9'thaintained the property.
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(58]

(39

(401

[41]

[42)

BN CKE

The court has already determined the respondent has no claim to the Picard propery. Thus the
focus is on the Zicack property in respect of which the respondent since 2011 has been paying
$3,342.00 per month on the mortgage debt. As such his claim ests on this contribution and what
'little" he did.

Learned counsei for the respondent places heavy emphasis on the respandent's contribution to the
matimonial home in the years prior to 2011 at which time the respondent had monthly income of
$1,500.00 and as, by definition, could only make a minor contribution to the domeslic expenses.

The Law relating to matrimonial property

It will be recafled that the respondent has requested a sum of money equivalent to the beneficial
interest in the matimonial home or alternatively such lump sum as the court deems just. It is alse
contended that the applicant has available assets from which to compensate the respondent.

On the olher hand, the prayer on behalf of the applicant is that she be awarded a lump sum. The
further prayer is that the respondent vacates the matrimonial home within 3 months and the
applicant continues to live in the former matrimonial home until the minor child ceases to be a
minor. And even further that the applicant shall have an option o purchase the respondent's share
of the former matnmonial home.

The court has issues with both submissions against the backdrop of sections 22 and 23 of the
Matrimonial Causes Act, 1973. To begin wilh it cannot be reasonable o have the respondent fo
leave the home within 3 months while at the same time there is no suggestion that he should cease
payment of the mortgage. On the other hand, while the respondent's contributions to the former
matrimonial home were minimal up to mid-2011, they became greater thereafter. This rests on the
absence of evidence regarding-the commencement of the respondent's employment with, Ross
University and his commencement salary leading up fo $10,000.00 par month.

A recem tlmes the- ques o f:-f matnmon|a1 prqpert*_.r has recewed much exammahan and analys:s'.'_ o

ty the Courfs in England and, by extension, the Comrncmwealth Canhbean In one lnstance in a
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case from Antigua and Barbuda, being Abbott v Abbott?, Baronass Hale of Richmond speaking
for the Board referred to her earlier reasoning in another case when she said as follows:

6.

Lord Walker, Lord Hoffman and Lord Hope of Craighead all agreed with my own
opinion in which | summed up the matter thus af para 60

The law has indeed moved on in response to the changing social and economic
conditions. The search is to ascertain the parties shared intentions, actual, inferred
or imputed with respect to the property in the light of their whole course of conduct
in refalion to it". "

The house also approved a passage from the Law Commission’s discussion paper ob
Sharing Homes {2002, Law Com No, 278, para. 4 27)

‘If the question is one of the parlies is one of the parties common intertion, we
believe that there is much to be said for adopting what has been called a "holistic
approach’ to the quantification, undertaking & survey of the whole course of
dealing between the parfies and taking account of all conduct throws light on the
question whal shows are intended'.”

[44] The evidence accepted by the court reveals the following with respect to the former matrimanial

home:

“1.

P L
i 4

in absence of direct evidence in this regard, ~ ~ :

The land on which the home was constructed is situate at Zicack, Portsmouth. The
areais 3,733 sq. ft.

The zpplicant made an application to the National Bank of Dominica for a
mortgage which was granted. In this regard the court draws the inference thal the
application was made late 2001 or early 2002, given the date of the construction of
the matrimonial home of 2002

Up until 2011, when the applicant was made redundant she looked after the
financial affairs of the family with lithe or no help from the respondent.

The applicant applied part of her redundancy payment to the morigage debt.
There is no evidence as to when the respondent moved from $1,580.00 per month
to $10,000.00 per month, as salary '

The respondent, in agreement with the applicant, paid $3.342.QE1 towards the
raortgage while the applicant paid $8%8.00 from July 2011, as infermed by the court

* [2007] UKPC 53
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1. As a marded couple the applicant and the respondent fived in the former
matrimonial home. They continued to live in the said home but different
households.

(48] It is the determination of the court that any common intention regarding the former matrimonial
home did not arise ab initio but in July 2011 when the respandent agreed to pay $3,342.90 per
month fowards the mortgage which payments are still being made.

[46] The equafion comes down to what the applicant did in relation to the building of the matrimonial

, home including the application for and the payment on the said home and spending on the care of
the family until May 2011 when she moved out of the matrimonial bedroom; so that she lived in the
same house with the respondent but in different househalds. On the other hand, there is no
evidence to show that the regpondent was engaged in aclivity in Ihe matrimanial home, other than
the laundry, until he began paying a substantial part of the morgage in 2011, However the court
notes that at paragraph 10 of his affidavit in response the respondent's lists expenses which he
shares with the applicant. These are "schoof $125.00, cable $56.00 5 or 6 times per year, intemet
$125.00 {6 or 7 fimes per year. Electric bill $320.00 admitted by the petitioner at paragraph 17."

[47] In her affidavil in suppart the applicanl deposes the following at paragraph 19:

*19. During the early years, we lived a comfortable standard of living, my salary was
almost $5,000.00 monthly and [ basically supported the house and paid the bills. This
gradually improved and in the |ater years we were able fo enjoy short trips abroad and
faintain our house at a reasonabte standard of living."

{48] The respondent in his affidavit in response say this in relation tothe said paragraph 1%

“The Petitioner's paragraph 1915 partly agreed in [that] we had a reasonable standard of
living, but we only went on two tnps, both church trips. | only tfravelled on Ross University

business.”
[49] The case of Mervin Birmingaham PetiionerfApplicant and Nesha Birmingham, Respondent
and Donan Jervier, Co- Respaﬁdent‘, decided by this court involved a matrimonial home in
which the Peiitioner/Applicant paid lhe mortgage on the house but the respondent paid for

* BOMHMT2013/0025
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improvements to the said house at her expense. She also cared for the child of the marriage. The
petiticner did not live in the house.

i50] The court in making an-award under the Matrimoniat Causes Act 1873 reasoned thus:

"It is thersfore the conclusion of the court-that the applicant is not enfilled to sole
ownership of the home because of the folality of coniributions made to the home by the
respondent which has been doubted or contradicted. In the circumstances of the
respondent, she is awarded a % share of the equity in the matrimonial home which
amounts to $6,0v8.33 to be paid by the applicant The respondent must give up
possession of the matimonial home no later than 90 clear days after the said sum of
$6,078.33 is paid; but if the money is not paid after 90 days possession must be given up
30 days after payment.”

[51] i is the determination of the court that similar reasoning applies in this case based on the

[52]

contributions on hoth sides.

it i5 the furher determination of the court thal similar reasoning applies in this case with a lump

sum payment 10 lhe respondent based on the equity in the former matimonial home, as distinct
from the total value of the home, which is $191,362.44. The award is 50% of lhe equity, less the
valug of the land, being $71,000.00. The quanturn of the award is made based on the following:

{1} a) The petitioner was the sole applizant for and was granted a morigage on the land
situate at Zicack.

b}

The mortgage involved payment of the usual taxgs and legal expenses and there
is no evidence that the respondent paid any of the taxes and legal expenses; and
at this time the respandent did not have full-time employment.

The petitioner is the fee simple owner of the fand situate al Zicack on which the
former matrimonial home was built

The respondent by his own admission was not a major conlributor to the living
expenses of the family until 2011 when he agreed to pay 2/3 of the monthly
mortgage payment, being $3,342.90.

The payment of the mortgage by the pelitioner from 2002 when the house was
built, including lump sum payments, up to the redundancy in 2091 means the
petitioner would have paid the mortgage for more than 8§ years between 2002 and
June 2011; while the respondent has been paying between July 2011 to dale, 2
total of 4 years and 8 manths. It is to be noled in this regard that the valuation on

.. the: property. done by Gaeton Seaman gives the estimated date of construclion as

2002 ‘and the petitionar also testified that the house is 15 years ol These are

inferences drawn by the court.
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f) While the respondent is single, the petitioner has the 3 children of the marriage
living with her with the last child still being & minor.

) The case made for the respondent to be given legal rights to both parcels of land
owned by the petitioner is not grounded in law and is overstated and imaginary.

h) The petitioner's ownership of a 0.50 acre lot of land situate at Picard gives her

- fiexibility in terms of her finances since that parcel is more than 5 times the size of
- the parce! situate at Zicack, being 21,780 sq. ft. as opposed o 3,753 sq. .

i} While the court accepts that the respondent made payments to the joinfly ovned
credit cards and other payments fhis would have been fram July 2011; but in any
event there are no receipls in evidence to permit the court to make accurate
calculafions. As such the court must do the best it can.

[} By definition, it must be easier for the respondent, being single to find suitabie
accommodation when compared with the petitioner with three adults and one
minor.

ki When prior to July 2011 the petitioner paid all or most of the expenses including
the mortgege, the respondent enjoyed the benefits of living in the malrimonial
home with little or no expenditure comparable with those of the petitioner.

) it would be patently unjust to order the respondent to continue paying 23 of the
mortgage and at the same time exclude him from the matrimonial home.

(2) The lump sum payment rests on the equity in the matimonial home, being $191,362.44,
less the valug of the land on which the former matrimonial home was buil, being
$71,000.00 which leaves a residue of $120,362.44 of which the respondent is awarded
50% to be paid to the respondent by the pelitioner as follows:

a}$20,000.00 on aor before 290 July 2016;
BY$20,000.00 on or before 30™ November 2016;
¢1$20,181.22 on or before 315 March, 2017.

{3} The respondent shall vacate the former matrimonial hotme on or before 30t June 2018;
and no further payment of the morigage debt shall be made after the payment for June
2016, unless otherwise agreed.

[53] Apart from the foregoing the court is also guided by the clear mandate of the Matrimonial Causes
- Act, 1973 which is that the division of property should not lead to the demise of one party to beneft

the other.

S
LA
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(4]

[55]

[68]

Issue No. 3
The quantum of maintenance with respect to the minor child of the mamiage

Itis deposed by the respondent at paragraph 23 of his affidavitin response that he agrees lo joint

- custody of the minor. With that comes a strangthening of his fegal obligation to pay maintenance

which the court fixes at $800.00 per month having regard o her age and stage in ife. The payment |
shall continue until she attains the age of majority or until her terfiary education is completed, which

even Is |ater.

issue No, 4
Who is liable in costs?

The court makes no order as to costs and, as such, the parties must bear their own costs.
Operative date

It is common ground that the order in this case was given on 24% March 2016 in the interest of
time. However, for the purposes of further proceedings in this case, the operative date is the dale
of the delivery of the entire judgment, being 29t April 2016,

ORBER

IT 1S HEREBY ORDERED AND DECLARED as follows:

1,

The property situaie at Picard, being part of Lot 28 registered in Book of Titles A8 Folio 41 in the
Parish of St. John, is owned by the Petitioner as the sole proprietor thereof and does not form part
of any notion of communily propery $0 as 1o be subject to any property adjustment order, or

otherwise on the evidence:

(1) It is the determination of the court that only a Tump sum award to the respondent is justified

 baged on:his conlributions to the: former- matrimonial home before and after the petilioner wag - =« =ny & o
 made redundant plus fhe following” T | |
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. The petitioner was the sole applicant for and was granted a mortgage on the land situate
at Zicack,

It is common ground that a morigage granted involves the payment of taxes and legal
expenses and there is no evidence that the respondent paid any of the Laxes and legal
expenses; and at this time the respondent did not have full-time employment.

The petitioner is the sote-owner in fee simple of the land situate at Zicack; upon which the
former matrimonial hame is buik,

. The respondent by his own agdmission was not a major conbributor to lhe living expenses of
the family until 2011 when he agreed 1o pay 2/3 of the monthly mortgage payment, being
£3,342.90,

. The payment of the mortgage by the petitioner from 2002 when the house was buil,
including lump sum payments, up to the redundancy in 2011 means the Petitioner would
have paid the morigage for more than B years between 2002 and June 2011; while the
respondent has been paying between July 2011 to date, a total of 4 years and & months.
While the respendent is single, the pefitioner has the 3 children of the marriage living with
her with the tast child still being a minor.

. The case made for the respondent to be given legal rights to both parcels of fand owned
by lhe petitioner is not grounded in law and is overstated.

. The petitioner's ownership of a 0.50 acre lof of land situale at Picard gives her flexibility in
terms of her finances since that parcel is more than b times the size of the parcel siluate at
Zicack, being 21,780 sq. ft. as opposed to 3,733 sq. ft.

While the court accepts that the respondent made payments to the jointly owned credit
cards and other payments this would have been from July 2011; but in any event there are
no receipts in evidence fo permit the court to make accurate calculations.

By definition, it must be easier for the respondent, being single to find suitable
accommaodation when compared with the petitioner with two adults and ane miner.

When pricr to July 2011 the petitioner paid all or most of the expenses including the
mortgage, the respondent enjoyed the benefit and comfort of fiving in the malrimenial
Rome with little or no expenditure comparable with those of the petitioner.

It woyld be patently unjust to order th_af r_e'sppnder‘g:t_._to,:_cq_ptinp‘e ,gayipg_ 213 of thgv;i_ mortgage

o and at the samie ime exclude hi from the malrimonial home.
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(23 The lump sum payment rests on the equity in the matrimonial home, as distinct from the total
value. This is $191, 362.44 less lhe value of the land on which the former matrimonial home
was built, being $71,000.00, which leaves a residue of $120,362 44 of which the respondent is

- awarded 50% {or $60,181.22) which shall be paid to the respondent by the pelitioner as
follows:
a.  $20,000.00 on or before 291 July 2016,
b. $20,000.00 on or before 30t November 2016,
c. %20,181.22 on or before 318 March, 2017.

3. The respondent shall vacate the former matrimonial home on or before 30™ June 2016 and no
further payment of the mertgage debt shall be made by the respondent after the payment for June
2016, unless otherwise agreed.

4. The respondent shall pay monthly maintenance to the petitioner with respect 1o the minor child in
the sum of $800.00 until she attains the age of majority or until she has completed her tertiary
education, whichever is later.

5. Both parties must bear their own costs

6. Both parfies have leave to apply to the court with respect to paragraphs 2 {2) and (3) of this Order.

< (.

Errol L. Thomas
High Court Judge (Ag)
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