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DENNIS, J (Ag.): This is a claim for damages for neglgence arising out of a forkliff truck accident
in which the claimant sustained injury to his night great {big) toe, necessitating its amputation; and
injury o his righl second toe, resulling in its partial amputation.

The Claim
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On the 227 day of December, 2003, the claimant, Clesion Maynard, a twenty-seven year okl
labourer of Ramsbury in the island of Nevis was, together with other workers, offloading goif carls
from a large shipping container consigned lo the Four Seasons Resort in Nevis, on the latier's
premises when his night greal toe was severed by the moving parts of the forklift truck engaged in
the offivading exercise, requiring immediate surgical amputation of thal toe.  Attempls by his
surgeon to save his right sécond toe which was alsc severely injured in this unforfunate accident
ultimately proved futile and it too had fo be partially amputaled some eight days laler.

The present claim was brought by the claimant against the first defendant, Wayne Jeffers, the
operalor of the forkiift at the material ime, on the footing that he had so negligently driven,
managed andlor controlied the forklift that he lowered its ramp and trapped the Claimant's right foot
between the moving parts of that vehicle, resulting in the injuries already described.

The second defendant, Andy Liburd, doing business as Nevis Multiling Services, is sued on the
fooling that he was, at the material time, the employer of both the claimant and the first defendant,
who were acting in the course of their employment with him; that he was accordingly vicarously
liable for the negligence of the first defendant; and that he was also Rabde to the claimant as a
matter of primary liability for having failed to provide a safe sysltem of work, themeby exposing the
claimant io the injuries which he in fact suslained.

Finally, the third defendant, Hotel Equity Fund LLC, doing business as Four Seasons Resort Nevis,
was also sued in tort for negligence, but on the basis thal it permitted the use of its premises, and
its equipment (ergo, the forklift) in sech a manner as fo resull in the injuries which the claimant
susiained.

The Defences

[6]

The first defendant denles that he was negligent in his operation of the forklift at the material ime
and blames the claimant’s injuries on the alleged negligence of the claimant himself. The second
defendant denies that he was the employer of either the claimant or the first defendant, aveming
instead that they were, al the malerial ime, either seff-employed independent contractors, or
employees of the third defendanl. He could not, therefore (his defence ran) be either vicariously
liable for the first defendant's negligence - if proved - or primarily iable on the footing that he had a
duty to provide the claimant with a safe system of work but failed in that duty.

The third defendant, for its par, denies that it failed in any duty owed to the claimant, More
specifically, it did not owe the claimant a duty o provide either a competent driver for the forklift or
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lo ensure thal the second defendant who was (on its case) an independent conlractor, provided a
compelent diaver. Furthermare, it acled reasonably in entrusting the offioading operation o the

second

defendant as an independent contracior, and look all reasonable care to ensure that ils

premises were safe as (on its case) they in fact were, and fo salisfy itself (as it in fact was) that the
second defendant was competent to camy out the offioading exercise.

|8} | pause

here to note that the third defendant was neither present (through its proper officer) nor

represented by counsel at the tral, but having been satished that it had been properdy and
adequately notified of the proceadings, | determined that it was appropriate for the court 1o proceed

with the

The Issues

trial — its absence notwithstanding.

9]  The following issues arise for determination in the case:

(i

(i)

Whether the first defendant was negligent in his operation of the forklift, thereby making
him liable for the injuries sustained by the claimant.

Whether, al the material time, the claimant and the first defendant were employees of the
second defendant or merely independent contractors.

If they were employees, and if the first defendant was negligent, then whether the second
defendant is vicariously liable for the first defendant’s negligence.

Cluite aparl from any issue of vicarious kability, whether the second defendant is liable in
negligence to the claimant for failing lo provide him with a safe system of work,

Whether, in the circumstances of this case, the third defendant owed a duty of care o the
claimant and, if so, whether it failed in that duty and Ihereby caused the claimant's
injuries.

Aleged Negligence of First Defendant

[10)  The following particulars are pleaded against the first defendant at paragraph 8 of the statement of

claim:

‘8 On the 22¢ day of December, 2003, in offloading the said
container, the Cladmant climbed into i to maneuver ihe said golf
carts onlo the ramp of the forklift whilst the forklift was suspended
in the air when the First Defendant so negiigently drove, managed
and or controlled the forkift that he lowered its ramp and frapped
the Claimant’s right foot between the paris of the forklif.
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fa)  Dnving, managing and or operating & forkiift without a licence and
or guaitication,

1)) Failing o exercise or maintain any or any sufficlent or adequale
conirol of the said forkiif;

(c) Causing or parmitfing the said forkiift to be lowerad on fo the
Claimant’s right fool;

(d  Faibng lo slop, stow down or in any other way manage or control
the said forkiit.

(a) The Claimanl will rely on the principle of res ipsa logudor.”

In support of these particulars the claimant testified through his wilness stalement that the second
defendant had instructed him and his co-workers to offload the third defendant’s goif caris from a
40 fool container on that defendant’s premises.

The container stood fifty three (53] inches or four and a half (4 }4) feet from the ground. It was one
hundred and one {101) inches or eight and a half (8 %) feet tall. There were loo levels of golf carts
packed in the container. They were slacked one on top of the other.

The third defendant provided the second defendant with a forklift to assist in offioading the golf
carts from the confainer, and the first defendant was, on the instructions of the second defendant,
the operator of the forklift for purposes of the offioading exercise.

He testified, without contradiction, that there was no ramp to transier the golf carls onlo the fork of
the forklift. There was also no, or no proper, staircase to get from the ground info the container.
However, one of his co-workers, Clayton Liburd (also called “Powers”) the brother of the second
defendanl, nailed two pallets logether fo creale a2 makeshifl ramp fo move the goff carts from the
container onio the forklfi. The first defendant then drove the forklift as close as possible 1o the
enfrance of the container. In executing the manceuvre to get the golf carls from the container to

the ground, the first defendanl, he said, would have o ensure that the way was clear before he
lowered the arm of the forklift.

The makeshift ramp was placed through the forks of the foridift, but the back wheels of the forklift
rested on a slope and so it would rock back and forth when the golf carls were placed on it.

He and two of his co-workers climbed into the container from the ground fo manoeuvre the golf
carts from it onto the forklift whilst @ was suspended in the air with the ramp positioned on it as
described earlier.

Powers, he said, was slanding on fop of the back of the forklift to position the golf carls on the
makeshift ramp. The men inside the container, including himself, would then push out the golf
carts on lo the ramp and Powers would press the brake on each of the golf carts fo secure i on o
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the ramp. He saxd that every ime they placed a golf cart on to the ramp the forklift would rock back
and forth on the slope whilsl operating at that height.

lronically, the claimant - all agreed — himself wamed Powers aboul the fatter's precarious position
alop the forklift as they executed this manoeuwre, and of the need for him to be careful. Powers
apparently heeded that waming and they successfully offloaded two golf carts from the containers
onlo the makeshift ramp without incident. Then, disaster struck.

There was some difficulty in getfing the third godf carl onlo the ramp: Powers could nol reach the
brakes to secure it onto the ramp so he held onto the cart whilst the claimant afighled from the
container fo assist him. That done, the first defendant was given the signal to lower the fork of the
forkift but alas, as cruel fate would have it, the claimant tumed oul to be the harbinger of his own
misforiune, for in the process of this dangerous manoceuvre, his right fool became trapped in the
mechanism of the moving parts of the forklift. He described the immediate afiermath in extremely
graphic lerms:

23, ..I yefled out to the first defendant fo stop the dissention [sic.] of
the fork. The first defendant stopped it immediately. My foot was stif
caught in between the parts of the forklift. The first defendant then yellad
out and asked what happenad. | fold him to raise the am of the forkift 5o
| could remove my fool. The first defendant then pressed the wrong lever
and went further down on my foot and then went up.

24, ..My firsl [sic.] toe was just hanging by & piece of skin. AN the

bones in it were severed. My second loe was severaly disfigured. My

foot iooked fike crushed mution fo me. | was bleeding profusely. | feif

terrible and was in excruciating pain.”
The claimant was rushed to the Alexandria Hospital where he underwent surgery to remove the
mangled big toe. Eight days later, the dislal phalanx or joint of the right second toe also had fo be
ampulated, having deteriorated so badly that despite his doctors' best efforts, it could not be saved.

In amgplification of his witness slatement at frial the claimant said there was nowhere for Rim o
have positioned himself o engage the brakes of the golf carl to keep it steady and prevent it from
slipping after it was maved oul of the container onto the forklift. There was - he said - no other
way 1o secure the brakes al that height. Cross-examined by the first defendant’s counsel, he said
he was aware of the danger to hawe stood in the position where he gol injured - hardly a
surprising answer since, moments before, he had himself wamed Powers of that very danger. He
admitted that he knew that that was no place to stand and that the vehicle was not designed for
persons to stand there; bul he reilerated thal it was the only way 1o “get the work done” and In
particuiar (as | understood him) to secure the brakes of the unsteady carl — which was his objective
at that point in time.
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Cross-examined by counse! for the second defendant, he said he did not see any sign on the
forkkft truck indicating that he should nol stand on i However, in light of his candid admission to
counsel for the first delendant earlier that he was well aware of the danger of so doing, whether or
nol he actually saw such a sign is hardly of any moment. if he had nol stood there, all would have
been well, he agreed, but again he maintained that he had o venture there because there was no
other way of geftting the job done.

He accepled that he was not compelled by anyone fo continue working after he saw that the
system being employed for unloading the container was not safe. In response to counsel for the
second defendant he ofiered a sobering explanation for continuing o work in the face of obvious
danger withoul complaining or protesting to anyone, including his employer: *I could have refused,”
he said, *but | would have been terminated.”

The First Defendant’s Defence

[24]

23]

[26]

In his defence, the first defendant denies that he was guilly of any negligence as alleged in the
statement of claim and says that the matiers complained of by the claimant happened as a result
of the clamant’s own negligence, the parficulars of which are pleaded al paragraph 10 of his
defence, as follows:

fa)  Failing to keep any or any proper look-out or fo have any or any sufficient
regard for his own safely while off loading the goif carts undo the forkiift.

(b}  Stepping onto the supporf of the forkiift while # was bean [sic.] lowered.

(c)  Stepping info the path of the lowering ramp of the forkiift without giving the
First Defendant any reasonabie opporiunity of avoiding the said incident.

{d) Failing to pay any or any sufficierd heed fo [he lowering ramp of the
forkiifi.

(e}  Stepping onto the support when it was unsafe and dangerous o fo do.

(h Failing to see the lowering ramp of the forkiift in sufficlent time to avoid the
said collision or &l all.”

To make good of these parficulars, the first defendant testified that he was, at the material time, a
competent and skillful operator of the forklift. He had, up until that time, been operating a forklift for
over twelve years. He did not require a licence to do so, he said, because he was operating it on

private property.

On the day in question, a system of work was put in place whereby the claimani and Claylon
Liburd (Powers) were on the roof of the forklift, Their duties were to place each golf cart onto the
ramp which was on the forklift. This system of work was used numerous times in the past, he said
- apparently withcut incident. His duty was to lower the forklift when the golf carl was In piace on
the forklift. A golf carl was placed on the ramp which was on the forkift and the claimant siepped
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up and applied the foot brakes in the golf cart in order to stabilize the cant. He testified further that,
apparently. in stepping down, the claimant placed his right fool on the support bar of the forklifl. He
was inslructed by the claimant and Powers to lower the forklift and he proceeded so lo do. He did
not see the claimant's fool on the support bar, but in the lowering process, he heard the claimant
shout “Yow Yow,” realized something was wrong, and “having regard lo my experiise and skill |
manoeuvred the forklift back up in the air instead of continuing downward.” He laler realized that
the claimant was injured as a result of his foot being trapped in the mechanism of the forklift.

The first defendant testified further that about five 1o ten minutes prior to the incident, Powers had
his foot in the same place and the claimant told him fo be careful as it was real dangerous puiting
one's foot there on the forklifi. He said he himself also told the claimant and Powers fo be careful.

Cross-examined by counsel for the claimant he said that operating the forkiift was his normal job
and reiterated that he had been doing so for twelve years and on the third defendant’s premises. A
licence, he agreed, would certify his skill and competence o operale a forklift but as far as he was
concemned one was nol necessary for him fo do so on privale property.

He denied continuing to lower the fork of the forklift after being alerted fo the claimant's plight, that
only after lowering it further did he then raise it, and that it was his lack of skill in this manoeuvre
which caused the claimant to be injured - and 50 severely.

Cross-examined by counsel for the second defendant, he said that the date of the accident was not
the first time that he had been unipading golf carts with a forkift truck, aithough it was his first time
doing so from what he described as a two-decked container, referring (as | undersiood it) to the
fact that the golf carls were stacked on two levels one on fop of the other. He had been deing so
about once a year withoul incident. It was nol necessary — he said - for the claimant 1o have slood
where he did at the time he was injured. Had he not siood there, the accident would notl have

happened.

In re-examination he said thal after he heard the claimant wam Powers he alighted from the truck
and spoke {o them beth, telling them to be careful. He had lo do what they told him 1o do - he said
- and he reminded them thal he could not see from where he was in the truck. He then got back
into the truck and asked the claimant if it was o.k. to lower the fork, to which the claimant replied
"Sure.” He slarled lowering and both the claimant and Powers said "Lower” and it was whilst
complying with this instruction that he heard the claimants plaintive shoul and realized that
somedhing was wrong. He accordingly stopped the descent of the forklift and raised it back up.

It is against the background of the foregeing factual matrix that the first defendanl's conduct at the
material time falls to be examined to determine whether he was at fault for the accident, and for the
claimant’s resulting injury.



The Law

[33] The law of negligence is well seltied. Counsel for the claimant refied on the following passage
appearing at paragraph 7-04 of Clerk & Lindsall on Torts 18 ed. as being a comect stalement of
the taw as to the ingredients of the ton:

“There are four requirements for the lorf of negligence], namefy:

(1) the existence in law of a duly of care sifuation i.e. one in which the law
attaches liabifity to carelessness. There has to be recognition by law
that the careless infiction of the kind of damage in sulf on the class of
persen to which the ciaimant belongs by the class of person fo which the
defendant balongs is actionabie;

{2) breach of the duty of care by the defandant, i.e. that it failed fo measure
up fo the standard sef by law;

{3 & causal conneclion between the defendant’s careless conduct and the
damage;

{4) that the particular kind of damage lo the particular claimant is nof so
unforesecable as fo be fop remole.

When these four requirements are salisfied the defendant is hiable in

[34] On breach of duly, the leamed authors at paragraph 7-159 (upon which counsel also relies)
summarize the position thus:

‘A defendant will be regarded as in breach of a duly of care if his conduct falls
below the standard requived by law. The standard nomally sel is that of &
reasonable and prudend man. In the off cited words of Baron Alderson:
‘Nagligence is the omission fo do something which a reasonable man, guided
upon those considerafions which ordinanly reguiate the conduc! of human
affairs, would do; or doing something which & prudent and reasonable man,
guided upon those consideralions which ordinarily regulate the conduct of
human affairs would do; or doing somelhing which a pruden! and reasonable
man would not do.” The key nolion of “reasonableness” provides the law with a
flexible test, capabie of being adapled to the circumstances of each case.”

[35]  None of this is a matter of controversy and | have no difficulty in accepling the foregoing passages
as a comect siatement of the law. The first defendant clearly owed a duty of care to the claimant in
his operation of the forkiift and the queston is whether he breached that duty.



Whether the first defendant breached his duty of care to the claimant

[4]

[37]

[3€]
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In answering this question | have regard lo the following which, on the evidence, is cleady
established:

{i) In ihe absence of a proper ramp io transfer the golf carts from the container unio the
forklift, the profagonists in this drama were engaged in a highly dangerous exerise,
which demanded particular care.

(ii) Al eancerned - and in particular both the claimant and the first defendant - recognized
the danger, at the malenial fime, and in fact ariculated L.

(i) Having regard to the claimant's position alop the forkiift truck at the material time, it was
impossible for the first defendant to have seen him 50 as o be able fo make a
determination as to whether it was safe to lower the forkfifi.

In these circumsiances, it seems to me that it behooved the first defendant fo ensure that he
lowered the forkkft only when it was safe to do so, even if thal meant insisting that the claimant and
Powers alighted from their precanious perch to the ground, after sach manoeuvre, before lowering
the ift. This would no doubt have sliowed down the progress of the work — perhaps quile
considerably — but that would have been a small price o pay for guaranteeing that no one was hurt
in the process, especially given the obvious danger which all clearly recognized. In my judgment, it
was nol good engugh for the first defendant to have relied on Powers and the claimant himsalf lo
tell him whether it was safe to lower the fork — as, on his evidence, he appears to have done. The
onus was on him 1o ensure that it was in fact safe; and by failing to do 0, he breached his duty of
care |o the claimani.

Much was made of the fact that the first defendan! did not have a licence lo operate the forklift
truck. However, whilst it is true that the possession of such a licence would have prowvided al least
prima facie evidence of competence, the fact that the first defendant did not possess one did not,
withoul more, necessanly mean that he was incompelent; and on the uncontroveried evidence
before me that he had been operating the forklift for some twelve years without incident, | would
have been prepared fo hold that he was at leasi technically compelent lo do s0 notwithstanding
that he lacked the certification which a licence would otherwise have provided. However, in view of
my finding that he had otherwise failed in his duty of care to the claimant, the licence issue recedes
info insignificance - al leas! insofar as the issue of the first defendant’s liability is concemned.

The claimant’s injury was not only a direct result of the first defendant's failure o take proper care,
but it was also an injury of the kind that was reasonably foreseeable in the circumstances of this
case. | accordingly hold that the first defendant is liable to the claimant in negiigence for the injury
which he sustained in the course of unlpading the golf carts.



Vicarious Liabilty

<0

[41]

It is commen ground that if, at the material ime, the first defendant was acting in the course of his
employment with the second defendant, then the latter would be vicariously lisble for his
negligence. However, as previously indicated with reference to the second defendant's pleaded
defenca, it is a live issue whether the first defendant was indeed an employee of the second
defendant, an independent contractor, or an employee of the third defendant.

The same issue arises as between the claimant and the second defendant, given the former's case
that the second defendant failed, in his duty as his employer, to provide him with a safe syslem of
work and that it was as a resull of this failure that he came to be injured. | must therefore consider
the evidence fo determine whether the refationship of employer and emplovee did indeed exist
between the second defendant and the claimant andfor as between the second defendant and the
first defendant.

Employee or Indepandent Contracfor

[42]

[+

It is common ground that at all material times the second defendant was doing business as Nevis
Multline Services, offering customs brokerage services fo his customers. According fo the
claimant, e services which the second defendani provided aiso inciuded ihe offioading of goods
from containers for such customers and the transportation and delivery of such goods. He was first
employed by the second defendant from October 1986 to September 1989 as a clerk in the
brokerage deparimenl and enjoyed the benefit of health insurance under the second defendant's
insurance policy with British American Insurance Company Limited. It is also common ground thal
he was dismissed by the second defendant in September 1999 (apparently for misconduct
involving gambling on the second defendant’s premises - although the claimant stoutly denbes thal
he had been gambling), but on the claimant's accounl was re-hired in or aboul December 2000 as
a stevedore. That he resumed working with the second defendant about that time, or certainly by
2001 is not in dispute. It is the nature of that working relationship which is. His responsibilities,
under this new working relationship, he said, included driving the second defendant's delivery
trucks and picking up and offfoading cargo; and he was in continucus employment with the second
defendant from the time of his re-hire until his injury, eaming EC$850.00 per week on average. His
salary, he said, was dependent on the volume of work the sacond defendant was confracted to do
and the type of cargo thal needed fransporiation within a given period. However, during the busy
Christmas season he would eam as much as ECS2,500.00 per week.

On the claimant’s case, one of the customers for which the second defendant provided customs
brokerage, offloading and delivery services was the third defendant, Hotel Equity Fund LLC, doing
business as Four Seasons Resort Nevis. The second defendant, he said, had a coniract with the
third defendant for such services at the malerial time, and his activities on the latier's premises at
the time of his infury were in the course of his duties as an employee of the second defendant who
was, in fum, acling pursuant to his contraciual arangements with the third defendant. In parlicular,
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the second defendani had instructed him, and others, including the first defendant, lo off-load the
third defendant’s golf carts from the container.

The claimant gave evidence further thal the third defendant provided the second defendant with
the forklift for use in the offioading process and thal the firsl defendanl was instrucled by the
second defendant fo operate the forkiift as part of his duties,

The second defendant lells an enlirely differant story. According lo his evidence, netther the
claimant nor the first defendant were employees of Nevis Multiline Services. Rather, they were
self-employed casual workers upon whose services he would call under what he described as a
“special arangement callout service” when his customers needed casual workers. Under this
arrangement, if a Mullline cuslomer needed a worker he would introduce the worker to the
customer and both parties would enter info thelr own contractual arangements.

As a matter of convenience only and to facilitate his customers, he would pay such casual workers
up front, reflect this as a disbursement when he billed the cuslomer for his own senvices, and got
reimbursed when his own bill was setlled. However, sometimes the worker would be paid directly
by the customer. According fo his evidence, this was the arangement he had with Four Seasons
Resort al the material time. Under this arangement, he would prepare monthly miscellaneous bills
showing all the payments he had made on its behalf and Four Seasons would repay him later by
cheque.

He denied re-employing the clzimant in the year 2000. He also denied sending either the claimant
or the first defendant - or any other worker for that matter - o work at the Four Seasaons on the day
in question. He said under his confract with the hotel he was not responsible for unloading or
providing warkers for unloading their containers - his contract was confined lo customs brokerage
services only. As far as he was concemed, the claimanl was nol a Muliiine employee when he
suslained his injury. He was either self-employed or an employee of Four Seasons - the third
defendanl. He was adamant thal {he claimant was not his employee al the material ime since,
apart from paying the claimant whal Four Seasons and others instructed him to advance for them
under the call-out service, his cnly connection with the claimant was thal from January lo
December 2003 the claimant also worked for Mullilline under that same service as a longshoreman
or porter at the Nevis Long Point Sea Porl on the motor vessel “Addie” of which Multiline was the
agent. He said he made the statulorily required social security payments for the claimant for this
period only because the rules of the Nevis Air & Seaports Authoity required it - not because of any
obligation to do so as the claimant's employer; and, in any case, this was occasional work done by
the claimant whilst he was still free to work as a self-employed casual labourer elsewhere, as he
pleasad.

There was evidence also from Miss Mauricia Caines, Multiling's office manager, at the matenal
time, as fo the claimanl's siatus. She too testified that the claimant was initially a full time
employee enjoying full benefits bul was fired affer he was caught gambling in the office, Thereafter
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—she said ~ the second defendant sscured a job for him with Four Seasons’ construction company
which was then refurbishing the propery after humicane damage sustained by il.  After the
refurbishment was completed, Four Seasons' purchasing manager, Mr. Kelvin Archibald, called
him out to work at the holel offioading containers, among other work. She denied thatl he was
rehired by Multiline in the year 2000 driving delivery trucks and picking up and offioading cargo.
The second defendant had himself testified that after the claimanl's dismissal, Mr. Archibald - he
believed - had put him on Four Seasons’ work team as an exira “porter on call” when necessary.

If Miss Caines’ evidence 5 lo be accepted, not only was the claimant not re-employed to the
second defendant subsequent fo his dismissal in the year 2000, but also, he was not even a part of
the third defendant’s cafl-oul programme as a self employed casual worker, However, the latter
proposilion ks complefely at odds with the second defendant's own lestimony, given in his witness
statement, that there were 46 persons lisled as part of the call-out programme, including the
claimant. Indeed, in his quest to demonsirate thal the claimant was not an employee of Multiline
but either a selff employed casual labourer (or employee of Four Seasons) the second defendant -
it has already been seen — lestified thal quite apan from paying the claiman! whal Four Seasons
and ather customers inslructed him lo pay, the claimant also worked under the call-oul programme
as a longshoreman or porter at the porl on the motor vessel "Addie” for which Multiine was the
agent. Therefone, it is clear that as far as the second defendant was concemed, the claimant was
indeed a part of the callout programme. It is quite curious that his cffice manager's evidence
would suggest the contrary, especially in circumstances where the wage book documenting wages
paid by the second defendant clearly shows enlries of paymenis made o the claimanl for services
rendered to Mulliling's customers. It would seem to me that if - as they both maintained - the
claimant was nol an employee, then the appearance of his name in the wage book could clearly
only be explicable on the basis that he was indeed a part of the call-out programme. Ms. Caines
evidence in this regand therefore remains quite puzziing.

The wage book itself is ambiguous as to the claimant’s status. It is common ground that it conlains
entries showing payments made lo the claimant subsequent to his dismissal in the year 2000, for
services rendered lo Multiine’s customers. However, these enlries are equally consistent with the
claimant's explanation that he was employed to the second defendant 1o execule these services for
his customers, and with the second defendant's explanation that they simply reflected work done
by the claimant for those customers as an independent casual worker under Multiine's call-out
programme. The inconsistency between the evidence of the second defendant and that of his
office manager as to whether the claimant was a part of the call-oul programme, does nat,
however, inspire confidence in the court that the second defendant's explanation is the true and
comect explanation of this record. This discrepancy though, is only one of the factors, locking at
the evidence in the round, that | have to consider in coming lo a decision as 1o the true nature and
character of the relationship between the claimant and the second defendant.
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Employea or Independant Coniractor - The Law

[51

[52]

[53]

Counsel for the claimant very helpfully referred the court to the Privy Council decision of Lee Ting
Sang v. Chung Chi-Keung [1948] Q.B. 90 which applied the English comman law standards set
out in the well known case of Market Investigations Ltd. v. Minister of Social Security [1969] 2
Q.B. 173 in determining whether the worker in question in the former case was an employee of
independent contractor. The applicanl, 8 mason, was working for a subcontractor, at a
construction site, chiselling concrete as instructed by the subcontracior. The applicant used tools
supplied by the subcontraclor and his work was not supervised bul was inspecled penodically by
the main confractor’s foreman. Depending upon the nature of the work he had 1o do the applicant
was paid either a phece-work rate or a dally rate for working from 8 a.m to 5 p.m. If he finished his
work early he assisled the subcontracior io sharpen lools. He sometimes worked for other
contractors but he gave pricrity to urgent work of the subcontractor telling those for whom he was
then working to replace him. During the course of his work at the site he was injured. On his
application against both the subcontractor and the main contractor for compensation under the
Employees’ Compensation Ordinance the judge dismissed the claim holding that the applicant was
not an employes within section 2{1)1 of the Ordinance but an independent contracior. The Courl
of Appeal upheld that decision,

On the applicant's appeal to the Judicial Commitiee, it was held, allowing the appeal, that English
common law standards had to be applied in determining whether the applicant was working as an
employee of the subcontractor or an independent contraclor, the fundamental test being whether or
not he was performing services as a person in business cn his own account and thus an
independent contractor; that since the factual circumstances in which he performed his work had lo
be investigated and evaluated in delermining the applicant's status il was a question of fact for the
trial judge, and an appellate court would not interfere with his finding unless it was unsupporied by
the evidence or was one which he could not reasonably have reached if he had property directed
himself on the law; but that, athough the courts below had concurrently found as a fact that the
applicant was an independent contractor, they had been misled in assessing the facls by wrongly
refying on two dicta from inapposite cases; that the finding was confrary to the established facls
and so unreasonable as to consfitule an emor of law, so thal the Board were justified in reversing
their decisions; and that, therefore, the applicani was working as an employee under a contract of
service with the subcontractor and was entiied under the Employees’ Compensation Ordinance to
be compensated by the subcontracior and the main contractor for his injury.

As 1o the standard to be applied, Lord Griffiths had this to say:

“What then is the sfandard fo apply? This has proved fo be a most elusive
question and despile a plethora of authorities the courts have not been
able lo devise a single fest thal will conclusively point o the distinction in
all cases. Their Lordships agree with the Court of Appeal when they said
that the matier had never been betfer put than by Cooke J. in Market
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Investigations Lid. v. Minister of Social Security [1968) 2 Q.B. 173,
184-185:

"The fundamental tesf lo be applied is this: 1s the person who has
engaged himself fo perform these senvices performing them as a
person in business on his own account?’ If the answer fo that
question 'yes' then the contract is a conlract for services. If the
answer is no,’ then the coniract is a confract of service. No
exhaustive list has been compiled and perhaps no exhaustive fist
can be compiled of the considerations which are relevan! in
determining that question, nor can strict rules be laid down as fo
the relative weight which the vanous consideralions should carmy
in particular cases. The most that can be said is thal condrol will
o doubl always have fo be considered, although & can no longar
be regarded as the sole determining factor; and fhat factors which
may be of imporance are such mallers as whether the man
performing the services provides his own equipment, whether he
hires his own halpers, what degree of financial risk he fakes, whal
degree of respongibifity for invesimen! and management he fras,
and whether and how far he has an opportunity of profiting from
sound management in the parformance of his lask.™

[54] Al page 383 of the judgment, Lord Griffiths set out the facls as found al tnal, as follows:

"With this fest in mind # is now necessary fo fum fo the facls of the
present case which are summanised in the following passage from the
judgment of the Court of Appeal [1988] 2 HKL.R. 476, 477:

‘Although there was no finding in express terms, f seems clear,
that the trnial judge accepled the facts swom fo by the appiicant.
These facts established (1) that the applicant suffered & head
injury in an accident when working as a mason chiselling concrete
al the said consfruction sife; (2) that he had been foid fo work af
fhe sife by the first respondent who was a subcontractor of ihe
sacond respondent; (3] that the applicant was given & plan by the
first respondent showing him where fo chisel bid he was nol
thereafter supenvised in his work; the foreman of the main
coniractor, the second respondant did, however, from time fo fime
check the work; (4] that the fools used by the applicant were
provided by the firs! respondent; (5) that he had commenced fo
work at the site some 20 days prior to the accident; (6) thal he
was nowmaly paid In accordance with the amount of concrele



chiselled, the measurement being done by the first respondent or
his agent, but that on occasions, when the concrele was difficult
fo chisel or the work involved only & small area, he received a
wage of $220 for an 8 a.m. to 5 p.m. day (this appears fo have
been done because ihe payment if calculated in accordance with
the area chiselied wouwld have amounted fo less than a fair day's
wage;) (7) that the applican! when he compistad his work before 5
p.m. would assisi the firs! respondent fo sharpen chisels and
would, after so doing, be paid for thal work on an hourly basis; (8)
that the applicant worked from time to tims for other contraciors
Oul would, when the work for the first respondent was urgenl, give
priority fo him, teling any ofher employer for whom he was fhen
working to engage another fo finish the work. ™

Finally, delivering the judgment of the Board, he concluded:

“Upon these findings of fact their Lordships would have had no hesitation,
if sifling as a courf of first instance, in concluding thaf the applican! was
working for the firs! respondent as an employee and iio! as independent
confractor, AN the fesls, perhaps it is befter fo caff them indicia,
mentioned by Cooke J. in Markef Invesligalions Lid. v. Minister of Social
Securify [1969) 2 Q.B. 173, 184-185 , point fowards the stalus of an
employee rather than an independent condractor. The applicant did not
provide his own equipment, the equipment was provided by his employer,
He did not hire his own helpers; this emerged with clarly in his evidence
when he expiained that he gave priorty to the firs! respondent’s work and
if asked by the first respondent fo do an urgeni job he would fell those he
was working for that they would have to employ someone else: if he was
independent condractor in business on his own account, one would axpect
that ha would atfempl to keep bath condracts by hiring others fo fulfil the
contract he had to leave. He had no responsibifity for imvestment in, or
management of the work on the conslruction site, he simply fumed up for
work and chipped off concrate fo the required depth upon the beams
indicated to him on a plan by the first respondent. There is no suggestion
in the evidence that he priced the job which is normally & feafure of the
business approach of & subconfractor, he was paid either a plece-work
rafe or a daily rate according fo the nature of the work he was doing. It is
frue thai he was not supenised in fis work, but this is not surprising, he
was a skifled man and he had been lokd the beams upon which he was fo
work and the depth fo which they were fo be cut and his work was
measired fo see thal he achieved that resull. There was no question of
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[56]

[571

[58]

his being called upon fo exercise any skill or judgment as to which beams
required chipping or as to the depths that they were fo be cul. He was
simply told what lo do and lefl to gel on with it as, for example, would a
skilled furmer on a lathe who was required o cuf a piece of metal to certain

Taking &l the foregoing considerations inlo account the picture emerges
of a skiled artisan eaming his Wving by working for more than one
employer as an employee and not as a small businessman veniwing into
businass on his own account as an independert confractor wih all ds
attendant risks. " (p.383 fo 384)

In the instant case, the evidence discloses thal the claimant worked as a stevedore — notably in
respect of the motor vessel "Addie” which was one of the second defendant’s customers. His tasks
performed for the defendant's customers also included the pick-up and delivery and off-loading of
goods - tasks which were performed using the second defendant’s equipment, namely the truck
belonging to the second defendant and ordinarily used in the second defendant's business.

The claimanl was also admittedly paid by the second defendant for the work dane by him for iis
customers. The wage book confirms this. According to the second defendant he paid the claimani
for such work only as a favour to his customers and for their convenience; and the payments so
made were merely advances by him for the benefit of his customers which he would recover by
preparing monthly miscellanecus bills showing all such advances. These customers would then
repay him by cheque. This, he sald, was the system in operation on the 22" of December, 2003
when the accident occured. However, no documentary evidence was produced by the second
defendanl o evidence the existence of such a system. Mot a single “miscellanecus bill" was
produced showing the invoicing of any customer for such an advance. | find that quite remarkable,
for if indeed this was the system it seems to me that it would have been a relatively easy matter to
produce even a few invoices to make good his version of the facts. | therefore have greal difficulty
accepling that the paymenis made io the claimant as reflected in his wage book were simply
advances made for the convenience of his cusiomers.

It is significant in this regard too that on the second defendant's own evidence, he had been
making social security payments for the claimant, up lo the time of the latler's injury, in respect of
work done by him for the motor vessel "Addie”. The second defendant sought to explain away
these payments made by him on the claimant's behalf on the basis that he only made them
because the rubes of the Nevis Air & Seaports Authority [NASPA) required it, in that they would not
allow the claimant to work as a stevedore unless he was covered by social security. However, it
segms 1o me thal that would hardly be a matler of concern to him if the claimant was indeed
waorking independently as a stevedore rather than as his employee, It would be guite odd for a non-
employer to fake it upon himself to assume the cbligation or responsibility of making statutorily
mandated social security payments on behalf of an independent contractor.
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[61]

[62]

163}

[64]

As far as his wages were concerned, the claimant's evidence was that he eamed an average of
$850.00 per week, depending on the volume of work and the kind of cargo that needed o be
transported within a given week. During the Christmas season when things were particulady busy,
he could make as much as 52,500.00 per week. This was not disputed.

He also said the he did not negotiate his own rales of payment - all negoliations were conducied
through Multiline. In his words he “met the rales there” and Mr. Liburd (the second defendant)
arranged the rates and he never guestioned them. In cross examination, the second defendant
was taken fo entries in the wage book showing work done in respect of delivery of goods, including
deliveries made by the claimant, and admitled thal his office charged the relevant customers for
ihese deliveries. He also admitted thal his office - not the claimant - made the necessary
arangements for the deliveries, and that the claimant would not have negotiated a price for the
services to which the entries related. This accords with the claimant's evidence that he did not
himself negotiale his own wages and, in particular, never agreed wages with the Four Seasons.
Rather, all negotiaions were done through Multiling. | therefore have no hesitation in accepting the
claimant’s testimony in this regard.

That the clafmant had not been independently negoliating and agreeing his own wages, bul rather
was being paid based upon rales agreed between the second defendant and his cuslomers seems
to me to accord moare with the claimant being an employee of the second defendant than with him
being an independent coniractar.

It was also the claimant's evidence that he continued lo receive wages some weeks after the
accident in amounts representing what he would have eamed, but for the injury. His evidencs to
this effect was not sericusly chalienged, although il was suggesied to him in cross examination thal
those paymenis were made not by the second defendant bul by his co-workers. The second
defendant himself had an opportunity to comment upon the claimant's evidence in this regard and
did not challenge the clamant's charactenzation of those post-accident payments as being
payments received from the second defendant for wages he would have eamed for the relevanl
period had he not been injured.

Against the background of the foregoing, | find the second defendant’s version of events thal he
merely introduced setf-employed casual workers - including the claimani - to his customers and
simply “fronted” for them as a favour by advancing payment for the services rendered by such
workers, to be far less credible than the claimant's version thal he was engaged by the second
defendant, worked for the latler’s cusiomers as directed by him, and was accordingly paid by the
second defendant on the bases determined, and al rales negotiated, by the second defendant.

In the round, the evidence also suggests a kevel of control by the second defendant over the work
done by the claimant which seems inconsislent with the kind of independence that would ordinarily
be associaled with a worker operating under a confract for services as opposed to a contract of
service: the recipient of the services were Multiline's customers; Mulliling deployed the claimant
as, where, and o whom necessary, fo get the job done; Multline made the necessary
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[66]

[68]
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arrangements and negofialed and agreed the relevant wages, its truck was used for execution of
the work; the claimant had no responsibility for investment in, or managemenl of, the work, and he
bore no financial nsk or any degree of responsibility for invesiment and/or management.

| pause here to note that although the evidence in this regard was focused predominantly on the
claimant, these factors, on that evidence, applied equally fo the first defendant.

It is true that, as counsel for the second defendant skillfully elicited in his cross examination of the
claimant, the latter received no holiday pay from the second defendant as would have been
expecied from an employer; he was not specifically aware whether or not he was obliged lo give or
receive notice of termination of his services; he was not guaranteed a minimum wage and if he did
not work he received no pay; he did not consider that he or any of his co-workers who operated in
the way he did, was obliged to show up for work; and they could refuse 1o do so if they wanted lo.
However, when faken as a whole, inclusive of the factors earlier mentioned, the picture that
emerges on the evidence before me is thal of an unskilled worker making a living by making his
services available o the second defendant for deployment as, when, where, and 1o whom the Latter
directed, all in the service of the latter's cusiomers, in exchange for remunerafion paid by the
second defendant who controlled how his services were employed. This armangement, it seems to
me, bore the halimarks of a contract of service rather than of a confract for sendces, keeping in
mind the indicia adumbrated by Cooke, J. in the Market Investigations Lid. case.

Taking all of the foregoing inlo account, | am propelied to the conclusion that the claimant was, at
all material fimes, the employee of the second defendant — not an independent contractor; and that
the first defendant who, on the evidence, worked under the same syslem, was also the employee
of the second defendant — not an independent conlractor,

| therefore accept the claimant’s case that on the day in question the second defendant was indeed
providing off-loading services to the thind defendant from the third defendant's container on ils
premises, and in particular the off-loading of the golf caris; that the task of unloading the coniainer
was one to which the second defendant assigned both the claimant and the first defendant; that the
third defendant provided the second defendant with a forklift to assist in the process; and that the
second defendant instructed the first defendant to operate the forklift as part of his duties.

It follows that, to the limited extent that the second defendant pursued the allemative defence that
the claimant and first defendant were employees of the third defendant, that altemative defence
also fails,

Vicanous Liability - The Law

[70]

It is trite law that an employer is vicariously kable for the negligence of his employee commitied
while acting within the scope of his employment. There is no dispule as o this well seftied
principle, the locus classicus of which is the well known case of Ormrod v. Crossville Motors
Services Ltd. [1953] 1 W.L.R. 1120 . The issue in the instant case is simply whether the second
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defendant was so liable for the negligence of the first defendant in respect of the latter's negligent
operation of the forklift. On the facts as | have found them, namely that at the matedal time the
claimant and the first defendant were engaged in a task assigned by the second defendant as their
employer; and further that for the purpeses of thal task ihe first defendant was required by the
second defendant to use and operale the forklift truck provided by the third defendant, there is no
room fo find otherwise than that the first defendant was indeed acting within the scope of his
employment. In those circumstances a finding of vicarous liability on the par of the second
defendant, for the first defendant's negligence is inescapable; and | 5o hold.

Safe System of Work — The Law

7]

[72]

As indicated earier in this judgment, quite apan from any issue of vicanous liability there is also the
issue of whether the second defendant was, as a matier of primary liability, also liable 1o the
claimant for failing lo provide him with a safe system of work.

On the issue of an employer's duty to provide a safe system of work, counsel for the clamant relied
on the following passage from Clerk & Lindsell on Torts (18* ed.):

‘A [sic.] employer does nol warrant that the equipment or process is
unaffended by danger but k2 is under & dufy fo see thal & safc system of
work and adequale supervision are provided. A system of work is a term
ususlly applied to work of a reguiar and move or less uniform kind. in this
connection it means the organizafion of the work, the procedure o be
followed in carrying it out, the sequence of the work, the taking of safety
precautions and the stage af which they are to be taken, the number of
mean to be employed and the parts fo be faken by them, and the provision
of any necessary supenvision.. If is a guestion of fact whether & system
should be prescribed, and in deciding this question regard must be had lo
the nailure of the operafion, whether it is one which requires proper
organization and supervision in the inferests of safety, or whether it is one
which a reasonably prudent employar wouid propery think could be safely
be laft to the man on the spot.”

[73] On what constitutes a system of work, reliance was placed on the following dicia in the English

Court of Appeal case of Speed v.Thomas & Company Limifed [1943] K.B. 557

“A system of working may consist of a number of elements and what
exactly # must include will, it seems fo me, depend enlirely on the facls of
the panticular case. For example, ong element may be in the sequence in
which a particular job oughi fo be caried out e.g., in 8 combined job of
demolifion and gxcavation it may be dangerous fo begin fo excavale
before a neighbouring structure is demolished. The decision a5 fo which
fask is o be perormed first appears lo me fo e within the masters
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74

[75]

province and fo be a mafter of system. It is part of the lay-out of the
jobwhich it is the master's didy fo decide, and, in doing 5o, he must pay
proper regard lo the conditions affecting the safely of his men_.." (per Lord
Greene al 563)

Further reliance was placed on the following dicta of Lord Wilson in Wilson & Clyde Coal
Company Limited [1938] A.C. 67 &t 78

“In Rudd’s case the Court of Appeal, applying their general views which |
have just stated, heid that the employers could escape kability by showing
that they had appointed compelent servants fo see thal the duly was
fulfiled. This House held thal, on the conlrary, the slalulory duty was
personal lo the employer, in the sense that he was bound lo perform & by
himself or by his servanls. The same principle, in my opinion, applies fo
those fundamental obligations of a confract of employment which e
outside the doctring of common employment, and for the performance of
which employers are absolutely responsible.  When | use the word
absolutely, | do nol mean that employers wamant the adequacy of plant, or
the competence of fellow-employees, or the propriely of the system of
work. The obligation is fuifited by the exercise of due case and skil. But
it is not fulfiled by entrusting ds fulfiiment fo employees, even though
selocted with due care and skl The obligation is threefold - ‘the
provision of a competen! sfalf of men, adequale matenal and a proper
sysfem and effective supenision.”

Applying these authorities, counsel submitted that the second defendant in the inslant case failed
to satisfy his duty to provide a sale system of work by failing to provide a competent staff of men, in
that he falled to provide a licensed forklift driver; and falled o provide a proper system and effective
supervision. As evidence of an unsale system, counsal relied on the clammant's evidence that there
was no other way that the job could be done than for him to stand atop the forklift and engage the
brakes on the golf carls. Counsel submitted that it was the duty of the second defendant as the
employer to take whalever measures were necessary, including providing adequate supenvision, 1o
ensure a safe system of work for his employees and he fadled to do so.

The Second Defendant's Defence

[76]

As has already been observed, the second defendant’s principal defence was thal he was not the
claimant's employer, and that he accordingly owed the dlaimant no duty to provide him with a safe
system of work. However, in view of my finding as lo the relationship between the two, this
defence must clearly fail; and the second defendant, as the claimant’s employer, owed him a duty
of care lo provide a safe system of work.
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(78]

78]

[80]

As an altemative lo his principal defence, the second defendant pleads at paragraph 5 of his
defence that if he was the firsl defendant's employer, then, having delegated his dufy to the
exceedingly and highly competent third defendant, the third defendant as his agenl or delegale
owed him a duty of care in all the respects pleaded by the claimant, entiting him to either a
ceninbution or indemnity against the third defendant should he be adjudged liable 1o the claimant.

| hasten to observe that no ancillary claim for a contribution or indemnity was filed by the second
defendant agains! the third defendant, nor (as counsel for the second defendant candidly
acknowledged during closing submissions) was any evidence adduced by the second defendant in
support of this aspect of his defance.

In any event, as the dicta in the authoriies refermed fo above cleardy indicale, the duty of an
employer to provide a sale system of work for his employee is non-delegable, and he cannct
excuse himself by saying that he had good grounds for relying on the competence of the person o
whom he delegated the duty. Lord Greene says it best in the Speed case cited by counsel for the
claimant and referred 1o above:

“Whaf exacily is meant by ‘a safe system of working' has never, so far as |
know, been precisely defined. The provision of such & system falls within
ihe master's province of duly. If he delegales i, he remains responsibie
for any inadequacy in the system just as much as if he had personally
provided it, and he cannof excuse himself by saying that he had good
grounds for refying on the compelence of the person o whom he
delegated the duty: Wilsons and Clyde Coal v. English .” (p. 562)

In my judgment, the second defendant clearly failed in that duty: unloading containers was, on the
evidence which | accept, a service which he provided to his cusiomers; yet, on the occasion in
question, no ramp was provided to ransier the golf carnts from the container unlo the forkleft as was
clearly necessary if the carls were (0 be unipaded safely; a makeshift ramp had to be created for
this purpose and was obviously woefully inadequate; the execution of the manceuvre under such
condition, and in circumstances where the first defendant operating the forklift could not see the
claimant or his colleague as they worked alop the truck, was fraught with danger, and befrayed a
dangerous lack of adequate or proper supervision. There was evidence from Carl Manners, the
tractor driver who had hauled the container containing the golf carls to the locus of the accident,
that the unkoading could have been done without anyone standing alop the forklift as the claimant
and Powers did. However, in my view, the fadure of the second defendant to take the basic step of
providing an adequale mechanism for the transfer of the golf carts to the lorkift by way of a proper
ramp played a significant role in the acodent. Had a ramp been provided, it is highly improbable
that the eventuality of climbing atop the forklift truck to execute the transfer of the golf carts from
the container would even have ansen. This derefiction of duly was also, in my view, compounded
by the lack of adequale supervision of the exercise by the second delendant, and exposed his
empioyess — inciuding the claimant — (o the danger wnich in facl caused his injury.
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[81]

| have no difficulty in holding in these circumsiances that the second defendant failed miserably in
his duty to prowvide a safe system of work for the claimant and is therefore liable to him in
negligence for the injuries which he sustained as a resull.

The Case Against the Third Defendant

[82]

[63]

[&4]

[85]

As encapsulated earier, the claimant’s case against the third defendant is that it so permitied the
use of its premises and its equipment as to cause injury, loss and damage to the claimani. He

pleads the following parficulars of negligence against that defendant at paragraph 10 of the
statement of claim:

"a)  Failing to lake any or any adequale precaulions for the safety of
the Claimant while he was on ils premises;

(b}  Failing o provide a competent driver for the forkliff;

(c) Causing and or permitting the forklift to be driven, operated and or
managed by an incompetent and unicensed person;

(d) Faiing to ensure thal care is take [sic.] in the course of
employment of workers on its premises;

(&)  Failing o ensure thal there was a safe system of work for the
Claimant on its premises.”

In its amended defence, the third defendant avers that at all material times the second defendant
did not own a forklift and it was par of the contract between it and the second defendanl thal in off-
ioading the third defendant's goods on the lalter's premises, the second defendant would use its
forklift. However, il dendes any responsibility for providing a driver for the forklifi, and avers that it
did not therefore owe the claimant any duty to provide either a competent driver or to ensure that
the second defendant - who was an independent contractor - provided one. The third delendant
avers further thal it acted reasonably in entrusting the off-loading of the golf carts o the second
defendant and that it ook all reasonable steps lo salisfy itself, and was in fact satisfed, that the
second defendant was competent o do so.

Finally, the third defendant pleads that at all malerial times it took all reasonable care fo ensure
that its premises were safe and they were in facl safe. The forklift was in excellent condition and it
was sale and ieally suited to off-load the golf cans. There was no unusual danger in the use of
the farklift by the second defendant for that purpose of which the third defendant knew or ought to
have known.

The third defendant therefore denied that it failed in any duty owed to the claimant.
As noted earfier in this judgment, the third defendant did not appear at the trial either by its proper
officar or by counsel, and s0 no evidence was adduced on its behalf in support of its defence. |
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must therefore resolve the issue of its lizbility on the facts as | have found tham, based on the
evidence otherwise adduced in the case.

Counsel for the claimant submitted that the court ought to find the thind defendant liable in
negligence on the evidence presented in the case for the following reasons:

(i) The third defendan failed to take any or any adequate precautions for the safety of the
claimant while the claimant was on ils premises;

(i} The third defendant failed to provide or fo ensure that a competent driver was provided fo
operate its forklift:

(i} The third defendant permifled its forkEf 1o be driven, operated and managed by an
incompetent and unlicensed driver which caused the injuries sufiered by the claimant;

{iv) The third defendant failed to ensure that the claimant was using a safe system of work
while on the third defendant’s premises.

However, the basis of the alleged duty underpinning each of these alleged breaches - which on the
claimant’s case would render the third defendant liable 1o him in negligence - was never articulated
by counsel, and remains unchazr,

In any event, it seems o me thal, having regard 'o the view of the evidence which | have taken
regarding the refationship between the claimant and the second defendant, the duty rested with the
second defendant and not the third to provide a competent driver for the forklift and generally 1o
provide a safe system of work for the claimant. As regards the alleged failure of the third defendant
to take any or any adequale precuations for the safely of the claimant while the latler was on ils
premises, it was never explained - nor do | see - how such a duty (presumably based on
occupiers' liability) could propery be said to have anisen on the facts of this case.

In the circumsiances, | am consfrained to dismiss the claim against the third defendant on the
basis that it owed the claimant none of the duties of care alleged in its stalement of claim.

in surmmary | hosd:

(i) That the first defendant was negligent in his operation of the forklift, thereby rendering
him liable to the claimant for the injuries which the latter sustained;

(i) That both the claimant and the first defendant were employees of the second defendant
at the malerial time; and that since the first defendant was acting within the scope of his
employment whilst operating the forklift, the second defendant is vicariously able fo the
claimant for his negligence,

{iiily That the second defendant is also liable %o the claimant as a matter of primary lability, for
failing to provide the claimant with a sale system of work.
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(W) That in the circumstances of this case, the third defendant owed no duty of care to the
claimant, and is therefore not liable to him in negligence for the injuries which he
sustained.

The claimant's claim against the third defendant is therefore dismissed.

Volanti non fit injuria

(53]

[24]

[95]

[96]

It had been submitted by counsel for the first defendant in closing submissions that, having regand
io the claimant's admission in evidence that he knew that it was risky to stand on the forklift while it
was in operalion, his awareness of the nsk without being wamed, and the fact that he nonetheless
chose to stand on the mechanism of the forklift and as a result sustained injury, the claimant must
be held to have agreed with the first defendant to take the risk of harm upon himself, and should
therefore not recover damages against the first defendant.

Counsel for the second defendant argued more generally thal, on the evidence, the claimant was
fully aware of the risk of proceading to work under an unsafe system, and could be said to have
voluntarily consented to the risk of being injured rather than “down tools and protest that he was in
the circumstances forced lo work in an unsafe system.”

Counsel relied upon the maxim volenti nan i infuna which is explained by Charlesworth & Percy
on Negligence (127 Ed ) paragraph 4-73 as follows:

“A person who makes an agreement, whether exprassly or by implication,
to run the risk of harm negligently inficted by another, cannol recover in
respect of damage suffered in consequence. The rule has fraditionally
been expressed by the maxim volendi non fit injuria. The defence, which
must be pleaded specifically, raises issues whether (a) the claimant
agreed to the breach of a diuly of care, owed him by the defendant; and
(b) the claimani consented fo waive his righ! of action against lhe
defendant in respect of that breach. If the answer fo each is in the
affirmative then the wrongfuiness of the defendant’s conduct is excused
and the claiman is precluded from recovering damages.”

In respanse, counsel for the claimant submitled that, as the passage above clearly states, volenti
non fit injuria is a defence which must be specifically pleaded and since it was not, it could not
properly be advanced as part of the defendant's defence. Counsel for the first defendant had
earlier submitled that volenti non it injuria need not have been pleaded specifically - it was the
substance that mattered; and having regard to the overall pleading of the first defendant and the
language of negligence o be found at paragraph 10 of his defence, there was sufficient pleading of
that defence o allow the court to consider it. Counsed for the claimant maintained. however, that
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[4]

[100]

[101]

[102]

that was nol sufficient. In the circumstances — counsel submitled - the court cught not to accepl
the arqument that the defence could be gleaned from the pleadings.

| have to agree. The defence of volenti mon fif injuria, where successiul, excuses the defendant's
conduct and precludes recovery of damages from him by the claimant. In those circumstances, il
would, in my judgment, be fundamentally unfair to allow the defence to be raised, for the first time,
at the end of the case without it having been specifically pleaded.

Even if counsel for the first defendant is right that what matters is the substance of the pleading,
there is nothing at paragraph 10 of the first defendant’s defence or in the parbiculars pleaded
therein, which even remolely suggests that the first defendant would be relying on this defence. It
is instructive to consider the relevant paragraphs of the first defendant’s defence in full:

“...{8) In relfation to paragraph 8 of the Claimant’s Stafement of Claim the
1# Dafendan! says that the claimant was off bading golf carls from a
container onto the ramp of the said forkit. Al other aspects of the
paragraph is demed.

(8) The Defendant denies that he was guilly of any negligence as alleged
in the Staterment of Claim.

{105 The Defendant says that the matlers complained of was as a resulf of
the negligence of the Claimand.

The particulars of negligence earlier set out al paragraph 24 of this judgment then follow.

It s immediately apparent from these pleadings, that the substance of the first defendant's defence
was simply that the accident and the claimant’s resulling injury were caused by the claimant’s own
negligence. It does not even come close to aveming facts suggesting that the claimant had agreed
to the second defendant's breach of his duty of care owed fo the claimani or that the claimant
consented to waive his right of action against the first defendant in respect of that breach,

In the circumstances, | have no difficulty in rejecting the first defendant's last-minute attempl to rely
on velenti non il injunia as a defence o the claimant's claim,

The second defendant's defence too, was berefl of any specific pleading of volenfi non if injuria,
and in substance simply blamed the claimant as being the author of his own misforfune, So far as
is material, he pleaded al paragraph 8 of his defence:

“..(2) the injury to the Claman! was caused either by the Claimant
doing what he ought not fo have done or being in @ piace whene
he ought not fo have been

(3]  prior to the injury the Claimant knew or oughl fo have known thal
what he was doing or proposing lo do was dangerous and likely lo
resilt in imiury
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Contri

[104]

[105]

[106]

[107]

[108]

(4) the Claimant had foreseen or ought fo have foresesn lhe
fikaithood of injury to any person so acling yel he nevertheless did
what he had dome regardiess of the conseguences, and had
thersby caused the said avoidable injury fo himsed.”

Again, the substance of these pleadings does not in my judgment amount to a sufficient pleading of
volenti non fif injuria to justify allowing the second defendant to rely, in closing, on that that
defence. | accordingly also reject the second defendant's attempl io do s0.

It was also submitted in closing argument on behall of the first defendant that on the evidence the
claimant was guilty of contributory negligence, since he did not in his own interest, take reasonabibe
care of himself, and as a result confributed to his own injury. However, the first defendant furfher
argued (as actually pleaded) that the claimant was entirely responsible for the accident. However
the evidence is looked 2t - counsel argued - it is clear that the claimant did not take sufficient care
for his own safety. He was entirely responsible for his own injury and the first defendant should not
be responsible at all. If, however, the court found that the claimant was not totally responsible and
the first defendant bore some responsibility, the overwhelming contribution should be on the part of
the claimant.

Asked by the court whether the first defendant’s pleadings were sufficient to support a finding
contributory negligence on the part of the claimant, counsel submitted that they were because the
greater (i.e., the averment that the claimant was fo blame for the accident) included the latier (ie.,
that he was partially to blame). However, no authority was cited in support of this position.

For his pari, counsel for the second defendant pointed to paragraph 8 of the second defendant's
defence, referred to above, and adopted the argument of counsel for the first defendant thal the
greater included the lesser, submitting on that basis that having regard lo the evidence, the court
may, and ought properly 1o, find the claimant o have been contributonily negligent.

| must therefore decide whether, having regard lo the pleadings, | can properly consider as a live
issue, the question of whether or not the claimant was contributorily negligent.

Counsel for the claimant submitted that, like volenti non fif injuria, contributory negligence must be
specifically pleaded and since it was not pleaded by either the first or second defendant they ought
not to be permitted to rely upon . Counsel poinled to r.8.6 and 8.7 of CPR 2000. The former
speaks o what must be included in the claim form. The latter requires that a claimant include in
the claim form or statement of claim, all the facts on which the claimant refies. These are very
general provisions which unfortunately do not provide much assistance for resolving the specific
issue which | have identified for determination.
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[11¢]

[111]

However, there is strong authority on he point thal contributory negligence must be specifically
pheaded by the defendant, and thal, in the absence of such a pleading, the courl should not, of its
own wvolition, make such a finding'. This raises the question of whal amounts to a plea of
contributory negligence. More specifically, the question in this case is whether a general averment
{common to both the first and second defendant) that the claimant’s injury was caused by his own
negligence can reasonably be taken 1o inchede a plea of contnbutory negligence.

The decision in the Scoftish case of Lawrie v Glasgow Corporation [1952) SC 3612 is direclly
relevant to this point. In that case, the defendants had pleaded that the molor vehicle accident in
question was caused solely by the claimant's own fault. No reference was made lo contributory
negligence in their pleadings, nor in defence counsels opening stalement. However, in closing
submissions, the defence soughl to argue that the issue of contributory negligence shoukd be put to
the jury on the basis that the greater includes the lesser, such that, a general reference o sole
negligence should not require a specific reference to contributory negligence. The trial judge
rejected this argument and declined to direct the jury that a finding of contributory negligence was
open lo them. The defendants then enrolied a motion for a new trial in the Scottish Court of
Session {Second Division) on account of misdirection by the judge. This application was dismissed
and the Court ruled that the trial judge acted correctly in the circumsiances.

The ruling of Lord-Justice Clerk in this case is of direct relevance in the instant case given that the
court squarely rejected defence counsel's submission that the greater includes the lesser in the
case of a pleading of whole negligence. Addressing thal submission, Clerk, L.J. observed:

“He said, first, thal, so fong as he imputed soke fault to the pursver in the
pleadings, the absence of any reference in these pleadings to confributory
negligance did nof prevent the pursuer's being held parlly fo blame. His
view was that the greater inciudes the less and tha! the absence of a case
of conlributory neghgence had no effect on the conduct of the Inal or on
the jury’s duly fo apporfion damages if they fhought bolth were fo
biame...{p.364)

“The fact of the matler is that the defenders’ argument does nol depend
on Shiinglaw, buf on the general proposiion that their averment of sole
faull Includes an averment of joint faull, which involves, as a corollary, that
a pursuer faced by a plea of sole faull must anticipate and be prapared o
meet & plea of joint fault. | do not think that a pursuer is bound so fo
anticipate. He is entified to conduct his case on the fooling that the closed
record discloses his adversary’s case. The conduct of a case by a
pursuer—even lo the extent of the amount of evidence led—may well be
differerd, if the rsswe is sole fault, from what it wouid be if joint fault were in

1 Eoakes v Shytor [L978] 1 WLR 1293 (EWCA); Christre v Bridgestone Australio (1984) 33 SASR 377 (Sup Ct SAus).
¥ (Court of Session {Inner House, Second Division))
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[112]

[113]

114

(115

ssue. It seems fo me o be inconsonant with our rules of pleading fo
permit & defender lo state one case and then fo rely on another case
which ralses different considerations and leads fo diferend resulls. There
is no hardship in insisting thal a defender must state his case explicily on
record. There is risk of hardship fo a pursuer if this is notf done.” (p.365)

The court in that case also placed great emphasis on the fact that the defence had not included the
issue of contributory negligence in its opening speech and sought to later raise it only in its clozing
submissions. Much therefore tums on the overall conduct of & defendant's case and on whether
contributory negligence was a live issue, reasonably foreseen by the claimant in a manner which
enabled him to adequately respond to it;

“These considerations are exempiified in what happened in the present
case. The defenders did nol even adumbrale joint fault in their opening
speach. In my wew this should have been done and the defenders’ fallure
fo do so was iself enough fo prevent their being aliowed fo raise the
matter later— cf . Roberdson v. Federafion of lceland Co-operative
Sociefies. Even if on the pleadings the pursuer was bound fo anlicipate
that joint fault was in issue, he was enfified fo assume from the silance of
the cpening speech that the point had been given up. [ can see no
justification in these circumsfances for the defenders’ semior counsel
raising for the first time the issue of joinl faull in his closing speech.”
(p.365)

Lawrie v Glasgow Corporation has been mentioned in a number of tangentially related Scottish
cases but it has not been definitively affirmed (or rejecled) by any higher courls. However, there is
another authority which supports the approach taken by the Court in that case - the 2006 England
and Wales Court of Appeal decision in CTO GFC v Dziennik [2006) EWCA Civ 1456..

In Dziennik, the claimant appealed a finding of contributory negligence on the basis that the
specific ground on which he was found to have been contributorily negligent differed from the
particular bases identified in the defendant's pleadings. In his case, the pleading in question
refermed specifically to contributory negligence but the particulars of that negligence were not the
actual bases on which the claimant was found to be at fault. It was held that, given that the
pleadings in question, as well as the conduct of the defendant's case, relied specifically on certain
averments of negligence on the claimants pari, the judge should not have made a finding of
coniributory negligence which lay outside the ambit of the defendants allegations.

The Courl’s ruling in Dziennik again emphasizes the point thal the claimant must be given full
opportunity to respend 1o any claims of joint fault, by making those claims extremely clear. Itis also
impartant o note thal the inifial defence in Dziennik did nol include a specific pleading of
contribufory negiigence. A generai reference was made io the sole negligence of the ciaimant. This
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[117]

pheading was then amended after the issue was raised by the inial judge who had clearly taken the
view that simply averring thal the accident was caused “entirely” by the claimant's own negligence
did not constitule a pleading of contributory negligence. This supports the approach taken by the
court in Lawrie, thal the grealer does nol include the lesser, and that a plea of scle negligence
could not properly be faken to automatically include an averment of contributory negligence.

| am persuaded by the approach taken on the issue in these two case and must reject the
argument advanced on behalf of both the first and second defendants that the greater includes the
lesser. | do not believe that the applicability or force of the prnciple underlying these cases is
diminished by the fact that the pleadings before me, in averring that the accident was caused by
the claimant's own default, do not use the language “solely” or “completely” or “entirely”. When
read as a whole, and taken together with the defendants' denial of any negligence on their own
part in each of their respective defences, there can be no doubt that their case was that the
claimanl was solely responsible for the accident. Indeed, this was the basis on which the frial was
conducted from start to finish — unfil contributory negligence was mentioned for the very first time in
closing arguments.

As in Lawrie , the defence in the instant case was an “all or nothing” defence. No reference was
made to contrbutory negligence or joint fault before closing submissions. It was simply not raised
or trealed as a live issue in the course of the trial, and the claimant conducted his defence on that
footing, as he was entitled lo do in the circumstances,. [ must be bome in mind that the principle
underlying the requirement of specific pleading is that the claimant must be able 1o reasonably
anticipate and respond to any such afegalions. [n the case before me, the claimant may well
have conducted his case differently were the issue of joint faull or contribulory negligence put
squarely in issue. |t was not. There is therefore a serious risk of injustice to the claimant were | fo
accede to the argument that a pleading that lays responsibiity for the accident squarely at his feet
implies joint fault or contributory negligence, so thal the claimant should have been prepared 1o
meel such a case. Like the leamed tnal judge in Lawrie, | can see no justification for the
defendants’ counsel raising for the first time the issue of joint fault or confributory negligence at the
slage of closing submissions and in the circumstances | must decline o consider it as a live issue
for determination in the case.

Damages

[118]

The claimant, who on the evidence before me was twenly seven years old at the time of the
accadent, lost his right great toe and half of his right second toe to the accident in circumstances
which, as disclosed in my earfier review of this aspect of the evidence, were quite traumatic. The
physical pain he endured in the immediale aftermath was excruciating and he continued fo
experience severe pain during the two week period of his hospilalization, despite a regimen of
antibiotics and painkillers. He was, in his own words, “devastated 1o say the least” when it became
apparent that his nght greal loe and could not be saved afler all. He feared he might have o
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[120]

[124]

[122]

ampulate the entire foot. He was emoctionally distraught and experienced waves of depression
during the period of his hospitalization.

Dr. Rawlins testified that post-operatively the sile of the great loe amputation healed well; but the
second loe deteroraled post-operation resulling in its partial amputation. The claimant was placed
on antibiotics and pain killers and his wounds improved well enough for him to be discharged from
hospital on December 5, 2004 - just over two weeks after the accidenl. He had outpatient follow-
up treatment twice over the course of the next ten days. He last saw Dr. Rawlins as a patient on
October 7, 2011 when he complained of gait abnormality because of the loss of the great and
second loe, night foot pain which was at its worst at the bone of the right first metatarsal, inabdity to
walk for long periods, and difficulty and pain if running.

The claimant, on Or. Rawlins' testimony, is never free of pain, and his lower imb function is
diminished. The doctor expiained in his medical report that the toes are important in force and
pressure transfer in the late stance phase of gait. They take thirty to forty percent of peak force
and seventy percent of peak pressure. The big toe is the most important and the other toes have
progressively less importance. The pressure thal is exerted on the bones of the right foot with the
missing loes is uneven as he walks. Additionally, the loss of loe function may increase stress
elsewhere leading to other future problems - particularly arthritis, bone inflammation
(osteomyelitis) and inflammation of the joint lining {synovitis) due to the extra dependence for
balance on the remaining toes. Thal, the doctor said, could also increase the chance of further
amputation “down the road.” The claimanl is required lo wear special footwear lo assisl in
restoring the balance thal his nght big toe and second toe formery provided. He is an unskilled
labourer and experiences tension on job sides where he B required to i heavy goods and s
unable to do s0. The doctor concleded that the claimant had suffered a fifleen percent permanent
partial disability.

The ciaimant himself gave evidence that he is never pain free. He is embamassed to show his feel
in public. He feels like an invalid and still gels depressed from time lo time. His [ifestyle he says,
has changed dramatically. Prior to the accident, he was an aclive basketball player. He played
avery day after work and played cricket and football cccasionally, He can no longer do so because
of his injunies. According to Dr. Rawlins’ evidence under cross-examination, he should stil be able
lo play sports and in paticular basketball, but with impeded or diminished capacity. Jumping,
running or walking for bong periods, would be difficult for him.

The claimant also gave evidence that prior to the accident, he used to climb frees and engage in
many outdoor activities with his son who was three years old at the time of the accidenl. He was
not able to do that after the accident. He gave evidence further that prior 1o the accident he worked
five — somelimes six — days a week, bul post-accident, was out of work up to the day he filed his
claim - October 11, 2004, Thereafter, he worked one day a week at MS Trading as a fruck driver.
Driving was painful but he did it to support his family, starting in December 2004 at EC$300.00 per
day, and ending in Apel 2005. Since then he has worked only pari-time, occasionally operating a
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backhee at $25.00 per hour; but this is not consistent work. Dr. Rawling in one of his medical
reports adverted fo the fact that he was unable ko drive for long perods because of his injuries.

Having regard to the foregoing. the claimant falls fo be compensaled, by way of general damages
under the following heads:

(i) Pain and suffering and loss of amenities
(i) Loss of future eamings

The claimant is alse entitied o be compensated by way of special damages for expenses incumed
as a result of the accident and for any loss of eamings from the date of the accident fo the date of
filing of his claim. | will deal first with special damages

Special Damages

[125]

[126]

[127]

As special damages, the claimani claimed expenses incurred by way of hospilal fees of
ECS960.00, amputation lees of $700.00 and anesthesia care of $450.00. The relevant invoices for
these expenses formed part of the agreed bundle of documents and | am satisfied that the
claimanl's claim for these items has not only been strictly pleaded as required, but has also been
strictly proved.

As regards his claim for loss of eamings. the claimant's evidence that he eamed $850.00 per week
on average was nol disputed and indeed, finds support in the second defendant’s wage bock. As
previously indicated, and for the reasons then given, | also accept the claimant's evidence that
during the period of his hospitalization and beyond (a tolal of five weeks) he continued to receive
wages from the second defendant, represenling whal he would have earmned if he was still on the
job. Thal evidence disclosed that over the course of thal five week period, he was paid the {otal
sum of $4,485.00, which comes oul at an average ol 5897.00 per week. Further, the claimant's
evidence thal because of the effects of his injuries he was out of work from the day of the accidenl
to the date he filed his claim (a tolal of 41 weeks) was nol disputed, and | have no difficulty
accepting it, having regard io he medical evidence to which | adverted earlier.

| therefore find that the loss of eamings claimed has also been striclly proved. On the face of it
therafore, the claimant is enfitied to an award of EC339,950.00 by way of special damages, as
pleaded. However, it was submitled by counsel for the first defendant (and counsel for the
claimanl conceded) that the award for loss of eamings to the date of filing of the claim should be
reduced by the amount of social security benefit payments received by the claimant in the
afiermath of the accident. Counsel for the first defendant cifed the English cases of Hodgson v.
Trapp [1938] 3 AK E.R. 870, and Palfrey v Greafter London Council [1985] | CR 437; but this
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approach is entirely consistent with how such benefits have been trealed in the vanous jurisdictions
of the Eastern Caribbean Supreme Court 3

The claimant's evidence was that he received a lotal of 340,472 53 by way of installment payments
from the Social Security Depariment. When this sum is taken info account, it completely
extinguishes his claim of $34 850.00 for loss of income from the date of the accident 1o the dale of
his claim. Accordingly, there can be no recovery for this item. Special damages will, accordingly,
be awarded only on the basis of the remaining items, yielding a net total of EC$2,110.00.

General Damages

[128]

In assessing general damages, | take into account the following considerations in keeping with the
approach established in Cornilliac v. St. Louis [1965] 7 W.IR. 491 and repeatedly followed and
applied within the jurisdiction of the Eastern Canbbean Supreme Court: the nature and exent of
the injuries; the nature and gravity of the resulting physical disability; the pain and suffering which
the claimant endured; loss of amenilies; and the extent, if any, to which the claimant's pecuniary
prospects have been affected. In this conlext, | bear firmly in mind the evidence of the claimant
and that of Dr. Rawlins earlier summarized above, which speak to all of thesa factors.

Pain and suffering and loss of amenilias

[130]

[131]

[132]

In CCAA Ltd. v. Julius Jeffrey, St. Vincent Civil Appeal No. 10 of 2003, Gordon J. (Ag.)
articulated the modern approach to assessment of this head of general damages expressed by
Lord Hope of Craighead in the case of Wells v. Wells?

“The amount of the award fo be made for pain, suffering and the loss of
amenily cannol be precisely calculated. All that can be done Is o award
such sum within the broad criterfon of whal is reasonabie and in line with
similar awards in comparable cases as represenis the Courl's best

eshimate of the plaintiffs general damages.™ (emphasis added)

Gordon J. went on to observe thal a trial judge must exercise his discretion based on the evidence
before him, bul that that discretion must be curlailed by attempling to achieve consistency in
awards within the jurisdiction of this court.

Having regard fo the relevant evidence which | have set out fully above, counsel for the claimant
submitied that an award in the range of EC$150,000.00 to $200,000.00 would be appropriate in
this case for pain and suffering and loss of amenities. Counsel relied on the following cases:

" ope for example, Tortola Yacht Senvices Limited v. Dencoy Baptiste = BV Civil Appeal Mo. 2008/016, lune 22,

2008,

“[1998] 3 All E.A. RL.481

’ Page 5
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{i) Avaline Ogarro ef al v. Neil Ross et al SVGHCV 2004/329 ~ February 2012, in which an
award of EC5140,000.00 was made for pain and suffering to a 30 year old claimanl who
sustained fracture of the acetabulum with dislocated right hip and restrictions of all range of
motion to that hip, which was very painful. | do nol find this case lo be helpful, given the
obvious dissimilarity between it and the claimant's case.

{ii) Violine Joseph v. Terese Morris and Sonnel Samuel ANUHCY 200610133 - June 22,
2008, concerned a 48 vear old claimant who sustained a crushing injury of her right leg,
resulfing in its amputation, She was awarded EC$135,000.00 for pain and suffering and
loss of amenities. Again, | do not find this very dissimilar case helpful.

(i}  Limcoln Carty v. Lionel Patrick et al SKEHCY 1988/005 - 2004, which involved fractures
to the claimant’s right femur, pelvis and nbs; lacerations and contusion of the sciatic nerve
in the right beg and permanent dislocation of the joint in the stemum, among other injuries,
An award of EC$175,000.00 was made to the claimant for pain and suffering and loss of
amenities, but again, it will be immediately apparent that this case bears very litthe, if any,
redationship to the one before me.

(iv} Finally, counsel directed the courl's allenbion to the case of Marcel Fevrier v Bruno
Canchan ef al SLUHCV1989/313, delivered March 2002, in which the 25 year old female
claimant sustained abrasions, superficial lacerations and fracture of the right femur and
was awarded EC$150,000.00 under this head of general damages. This is not a very
helpful case either.

Counsel for the first defendant relied upon the English cases of Heddow v. Braltex, a 1990
decision of the Queen's Bench Division reported on Lawtel, and Evans v. Lufthansa German
Alrlines, also a decision of the Queen's Bench Division reported on Lawlel, bul given in 1981. In
Heddow, a 55 year old warehouse worker suffered a crushed big toe from a falling pallet which
resulted in ampulation; and a fractured proximal phalanx. His injury also caused osteomyelitis of
the first ray of his left fool and risk of further infection through diabetes and bad circulation. He had
o walk with a sftick and his gait was affecled, which caused hip rouble. He received an award in
1990 of £12,000.00 for pain and suffering and loss of amenities. Evans concemed a crush injury of
the lefl fool of a forkiift truck operator who was injured in the course of his employment when his
truck crashed inlo a wall, | do not propose to consider this case since iIn my view, quile apart from
the dissimilarity of the injury involved there, it is bound 1o be unreliable given its vintage and the
difficulty | would face in even attempting to update an award made in 1981 lo today's value.

Heddow is far more helpful, given the similarity of the injuries in that case to those of the claimant.
Updated to today's value in order to account for inflation, that 1990 award of £12,000.00 would
yield an award today of £21 482.51. An award at that level for that kind of injury is also consistent
with the U K. Judicial College Guidelines on personal injury and fatal accident awards (which have
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[138]

[138]

been cited with approval in the Eastern Caribbean Supreme Court) the cument edition of which
suggests an award in the vicinity of £23,000.00 for amputation of the great loe.

No cases from the Eastern Caribbean or the wider Caribbean region involving injuries similar to the
claimant’s were cited lo me; and so | have looked to English decisions. The case of Wails v. W.H.
Smith reported in the December 2004 updale of Kemp & Kemp is the one | find most helpful. In
that case, the 29 year old plaintiff sustained a fracture of his left great loe which failed to heal
satisfactonly, and afler several unsuccesshl medical procedures over the course of an
approximate three year period to save it, the decision was taken to amputale it. Unlike the
claimant in the case before me, the plaintiff there was nol handicapped in any real way in lhe
labour market as a resull, and he was nol expected o suffer long term consequences of the
amputation; but in addition to the physical symptoms, he suffered a significant depressive reaction
characterized by low mood outhursts and anger and his mamiage was affecied. He was awarded
£20,000.00 for pain and suffering and loss of amenities in November 2002. Updated to today's
value in order to account for inflation, that would yield an award today of £26,800.00.

It seems to me that if | were to apply the Judicial College Guidelines in conjunction with the English
cases refemmed fo above, which are the cases found o bear the greatest similarity to the claimant’s,
| would have to say that an award in the ECS equivalent of £21,000.00 at the lower end ko
£27,000.00 at the upper end, would be appropriate. At the current exchange rate of approximately
EC$4.00 to £1.00 thal would yield a range of approximately ECS85,400.00 to EC$110,000.00.

| bear in mind, however, that it would not be appropriate lo slavishly follow awards found to be
appropriate for a jurisdiction whose socio-economic conditions and standard and cost of living are
vastly different from the jurisdiction in which the claimant’s case arises. But having said that, | am
still mindful of the fact thal the claimant’s injury and the resulting disabdlity and loss of amenities are
much grealer than those of the plaintiffs in the two English cases to which | have refemred. In
particular, the claimant suffered not one, but two amputations — a lotal amputation of his big toe
and a partial amputation of his second loe. In addition, he suffers gail abnormality and mus! wear
special lootwear to assist in restoring balance. He faces the risk of future problems — particularty
arthritis, bone inflammation, and inflammation of the joint lining, which together can also increase
the chances of further amputation in the fulure. He is an unskilled labourer and his pecuniary
prospects are undoubledly impaired. All told, Dr. Rawlins concluded thal he has suffered a fifteen
percent permanent partial disability.

When | consider these aggravating faclors, it seems o me that, even laking the different socio-
economic condifions between the UK and the Eastem Caribbean (and in particular Nevis) into
account, an award in the range of EC585,400.00 to EC5110,000.00 would not be excessive for the
claimant under this head.

Taking all of the foregoing into account, | would therefore award the sum of EC$85,000.00 for pain
and suffering and loss of amenities.



Loss of Future Eamings

[140]

[141]

[142)

[143]

[144]

This head of damages is meant 1o compensate a claimani for money he would have eamed during
his normal working life had he nol been injured, but which he is unable to because of the injury.

As earlier indicated, at the time of the accident, the claimant was an unskilled labourer eaming an
average of $850.00 per week. It is not dear from the evidence whether this was gross or nel of
statutory deductions, but the fact that It Is an average suggesis thal It vared upwards or
downwards from time lo time; and given that al this level of eamings such deductions would
probably be relatively low, | would not consider this uncertainty to be of any great moment. Prior fo
the accident, he worked five or six days a week but after the accident was out of work up to the
date of filing of his claim. Thereafler he worked one day a week only, as a truck driver, up until
April, 2005, eaming $300.00 per day. However, driving was painful then, and still is. He is never
pain free and is unable lo drive for long perods. Since April, 2005 he has worked only part lime,
pccasionally operating a backhoe at $25.00 per hour but this is not consistent work, although
according to his evidence at trial, it is the only thing he is capable of deing right now,

| accept that the injury has left the claimant impaired in his ability to perform certain activities,
parliculary those which would exer pressure on the bones of the right fool. Driving is obviously
one such aclivity, and unfortunately for him, as an unskilled labourer, his choice of cccupation is
likely lo be restricted to the very kind of work which would result in such exertion, eg., loading and
offioading goods. It is unclear from the evidence though, just how much of a diminution there has
really been of his ability to engage in activities that would ordinarily be associaled with an unskilled
labourer.

Counsed for the claimant submitted that his employment (by which | understood her to mean his
ability or capacity lo work) has been diminished by at least fifty percent, thereby reducing his
average weekly income from $850.00 to $425.00; bul | am not at all convinced on the evidence
before me that the claimanl s so incapacitaled by his injury that he can do no better than
occasional employment operating a backhoe at 325.00 per hour, | bear in mind, however, thal he
has suffered a fifleen percent permanent partial disability, which Dr, Rawlins explained meant a
fifteen percent disability of the whole person; and as an unskilied labourer who can only perform
with difficulty and pain 1asks thal would ordinarily be associated with that category of worker, he will
in all probability continue to experience more than minor difficulty finding suitable work.

It seems to me, based on all of the foregoing, that a fair assessment on the evidence before me
would put the level of impairment of the claimant's future eaming capacity at no less than thirly
three and one third percent = and probably even more. Forly percent would appear lo me to strike
a fair balance in all the circumstances. On Ihal basis | am prepared to hold that the average
monthly income of $3,400.00 which he might otherwise have been expecled o earn has probably
been reduced by $1.360.00 per month,

as



[145]

At the time of trial the claimant was thirty six years old, and with a probable retirement age of 65
years, his active working life could probably have been expecled o extend for ancther twenty nine
years. However, given the many vicissifudes and imponderables of life, an unprediciable future,
and the fact that the claimant is to receive a lump sum payment and not periodic payments by way
of any award under this head, | would apply a multiplier of ten. At a loss of $1,360.00 per month or
$16,320.00 per year, this would yield a figure of EC5163,200.00 for loss of future eamings.

[1468] | would accordingly summarize the damages payable to the claimant 25 foliows:
(i) Special damages $2.110.00
(i) General damages:
(a) Pain and suffering and loss of amenities $95,000.00
(b} Loss of future eamings $163,200.00
Total $260,310.00
Interest
(1471  The guidelines to be followed for the award of interest in personal injury cases are those st oul in

[148]

[149]

Alphonso v Ramnauth, BV] Chil Appeal No.1 of 1896, No inferest is to be awarded on loss of
future eamings. On general damages for pain and suffering and loss of amenifies, interest should
be awarded for the period from the date of service of the claim to the date of frial al the rale
payable on money in court placed on short term investment, and in the absence of evidence of
what that rale is, at the applicable statutory rate of interest. Special damages will attract interest o
be awarded for the period from the dale of the acciden! to the dale of the trial, at hall the rate
payable on money in court placed on short term investment.

There is no evidence before me as to the rale payable on money in courl placed on short leim
investment in the Federation of St. Christopher and Newvis. However, the statulory rate of interest
under the Judgments Act to be applied lo judgment debls from the entry up of judgment untl
payment, is five percent. Accordingly, | would award interest in this case as follows:

il On the special damages of $2,110.00 - interest at the rate of two and one half (2%)
percent from the 227 of Decembar, 2003 to the 22 of Oclober, 2012.

(i) On the general damages of $85,000.00 for pain and suffering and loss of amenities -
interest al the statulory rate of five percent from the 11 of Cclober, 2004 to the 220 of
October 2012,

Interest will, of course, also be payable on the entirety of the judgment debt arising from this
judgment, at the statutory rate of five percent as prescribed by section 7 of the Judgments Act.

36



Costs

[150]

48 December, 2015

The claimant is to have his prescribed costs, pursuant to CPR 65.5. However, no award of cosis
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