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COMBIE MARTYR, J. (Ag.): The claimant Warren Cassell was an inmate at Her
Majesty's Prison in Brades Moniserrat, between the penod of 23rd February
2012 o 15th June 2013,

Durng that perod of incarceration, the claimanl alleges thatl the prison
adminisirators took the following actions (1) disallowed certain reading matenial in
particular, a book entitled "Sh*t My Dad Says® (2) restricted the claimant and
ather prisoners from waltching cerain lelevision programs and turned off the
television when others leave for religious instructions or education classes (3) did
not provide the claimant with certain toilet aricles in particular - shampoo,
deodorant and mouthwash (4) denied the claimant use of his personal mini DVD
player (5) imposed restrictions on the conlent and recorded the claimant's
conversations with visitors and (6) denied the claimant a spousal visit

The claimant further alleges that a skrip search was conducied on the claimant
on his return o the prison from a weekend releass, which search was recorded
on wideo. This search the claimant alleges resulted in personal injury to the
claimant and disciplinary proceedings were conducted by the Visiting Committee
for alleged disciplinary offences committed by the claimant as well as the
suspension by the 1st defendant, of the claimant’s weekend release concession

By Originating Summaons filed on the 27/5/2014 and affidavits deposed to by the
claimant and filed on 52/2014, 27/52014 and 107312014, the claimant seeks
administrative orders, declarations, damages and other rebef against the
defendants relating to cerain breaches of his nghts under the Montserral
Constitution Order 2010 (the Constitution) and of the Prison Rules- Section 21
Prison Act Cap 10.04 Revised Edition of the Laws of Montsemat.

In response, affidavits were deposed lo by the defendants (1) Vaughn Ryan then
Acting Deputy Superintendent of Prison filed 25th June 2014 (2) Theodore
Woodley then acling Superintendent of Prison filed 14th July 2014 and (3)
Rupert Harris then Acting Deputy Superintendent of Prison filed 2nd July 2014,

The issues for the court fo consider summarized from the claimant's
complainis are as follows:

(1) Whether a strip search of the claimant on his return from a weekend
release and a video recording of the sirip search is irrational and'or
unreasonable and unconstitutional, in breach of section 9 (2] of the
Constitution;

(2] Whether suspension of a weekend release is ultra vires the Prison
Rules, illegal and irrational;
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{3) Whether turning off the television on remaining prisoners when others
feave for religious insfruction or education classes is in breach of
section 11 {1) or 13 {1) of the Constitution and unreasonable;

(4) Whether denying the viewing of certain television channels is a breach
of section 13 (1) of the Constitution, unfair and discriminatory and an
abuse of power as the claimant had an legitimate expectation that he
would be allowed to view these channels;

(5) Whether written recording of the content of the claimant’s conversations
or that of other prisoners with their visitors is unlawiful.

{6) Whether the failure by the prison to provide decdorant and /or shampoo
and /or mouthwash is unreasonable and/or in breach of Prison Rule 15
(4) and whether these items are included in the definition of "foilet
articles necessary for his health and cleaniiness’;

(7} Whether refusal to allow the claimant the use of his book titted "Sh*t My
Dad Says" is unreasonable and irrational and whether censorship of the
book is unconstitutional, as in breach of Section 13 (1) of the
Constitution, Prison Rule 24 (1) and unfair, amounting to an abuse of
power on the part of the 15t and 2nd defendants;

{8) Whether the denial of the use of the claimant’s personal mini DVD player
is unfair and Jor discriminatory and amounts to an abuse of power on
the part of the 1st and 2nd defendants, unreasonable and in breach of
Prison Rule 24 (1),

{9) Whether denial of a spousal visit is unreasonable or irrational.

(10) Whether disciplinary proceedings of a Visiting Committee held 12th
June 2013 is ultra vires the Prison Rules and a nuflity, unreasonabie
and/or irrational;

{11) Whether the claimant is entitled to damages and the other remedies
sought.

GENERAL PRINCIPLES

The court has perused the handbook written by Andrew Coyle ' submitied by the
claimant as a guide to international human rights slandards 1o be achseved in
respect to prison emvironment and conddtions. The cour fully appreciates the
author's exposition of the underlying principles relating to treatment of prisoners

! Human Rights Approach 1o Prison Management, Handbook for Prison Stafi 2nd Edition
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or persons who have bean depnved of their iberty and the duties and obligations
of the prison administrators in whose care prisoners have been entrusted and the
placing of prson management within an ethical framework to ensure safely,
security and stability in the pnison.

As stated by Coyle "The essence of imprsonment is deprivation of liberty and the
task of the prison authoribes is 1o ensure that this is implemeanted in 8 manner
which is no more restictive than is necessary. It is nol the function of prison
authonties ko impose additional deprivations on those in its cane.”

Nevertheless, Madame Justice Gobin in the Edghill case ? ciing the words of
Justice Rehnguist in Bell v Wolfish (1979) 441U.5. 520 at 537 stated that
whether it be called a jail, a prison, or a custodial center, the purpose of the
facility is to defain. Loss of freedom of choice and privacy are inherent incidents
of confinement in such a facility....”

In Thomas v Baptiste (1998) 54 WIR 387, the Privy Council had this to say of
prison conditions in third world counlries '... often fall lamentably short of the
minimum which would be acceptable in more affluent ones’. It was noted then
that there was need for improvement in the conditions of the prison to reflect the
sentiments expressed in Section 8 of the Constitution that "AN persons
deprived of their kbery (prisoners) shal be treated with humaniy and with
respect for the inherent dignity of the human person”.

This Court has embraced the significance of the Mandela Rules ? which set out
what is generally accepled as good principles and practice in the treatment of
prisoners and prison management and for Prison Rules to reflect the
intemational minimum standard, mcorporating human rights.

The court 5 guided by the principle in the Simms case ° -thal & pnsoners civl
nght is presenved uwnless it has been exprassly removed or s loss is an
imevitatie consequence of lawfl defention in custody and that the extent fo
which & power 15 imphedly conferred by slalute fo inferfere with fundamental
rights must be the minimum necassary fo fulfill thal nead

The court's consideration of the facts in this case is guided by the general
principles of iralionality or unreasonableness as defined in Associated
Provincial Picture Houses Ltd v Wednesbury Corporation [1974] 2 AER 680
and Lord Diplock in Council of Civil Service Unions and othars v Minister
for the Civil Service [1984] 3 AER 935 which defines: “lmalionalify or
unreasonableness as ansing from a decision which is oulragecus in s defiance

T Edghill v (1) Cara Mo Honey- Commissioner of Prsons of Trinidad and Tobago and (2] The Alttomey
General of Trinidad and Tobago Claim No. 3178 of 2004

¥ United Matons Standard Meumum Rutes for Treatment of Prsoners revesed 2011 - 2015

LR v Home Secrefary ex parte Simms {2000} 2 AC 115

* R w Home Secretary ex parte Leech 1994 0B 198
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of logic or of accepted moral standards thal no sensible person who had apphed
his mind fo the gueshon fo be decided cowld have armved al.”

Lord Philips MR in the case of R (Mellor) v Secretary of State for the Home
Departmant [2001] 3 WLR 533 staled thal “the consequences thal the
purmishment of imprsonment has on the exercise of human rights are justifiable,
provided that they are nol disproporfionate fo the aim of mainfaining a penal
system designed both fo punish and fo deler.... In Hirst v Secretary of State for
Home Department [2002] ECWHC 602, i was staled thal- i is we established
that in order fo show that any inferference with the nght is justiiable, # is
necassary for the pardy seeking fo justify the inlerference fo show thaf the
doctrine of proporfionality has been comphed with.

In de Freitas v Permanent Secretary of Agriculture, Fisheries, Lands and
Housing [1999] 1 AC 69, the Privy Council adopled a three stage lest Lord
Clyde cbserved at pg 80 that -in determining whether a imitation (by an act, rule
or decizion) is arbifrary or excessive the court should ask ilself: whether (i) the
legisiative objective is sufficiently important fo justify kmiting & fundamental
constifutionad rght (#) the measures designed fo meaf the legislative abjective
are ralionally connecled fo i and (W} the means used lo impair the nght or
freedom are no more than is necessary 1o accomplish the objechive.

Against the backdrop of the aforementioned and within the conlext of prison
facilities in small countries such as Montserrat, the legistative provisions of the
Prison Act, Prison Rules and the Consbtution, this courl will consider the
complaints of the claimant and examine the facts, allegations and evidence in
this matter

ANALYSIS OF THE ISSUES, EVIDENCE, PRISON RULES, CONSTITUTION
AND SUBMISSIONS OF THE PARTIES.

[17] The court has perused the evidence of the parties as conlained in the affidavits

of the claimant filed on the 5212014, 10/3/2014 and 27/5/2014, the affidavits of
the defendants filed on the 25/8/2014, 14/7/2014 and 2/7/2014 and the DVD
recording of the stip search conducted on the claimant on his retum from
weekend release. The court will consider only those aspects of the several
axhibits filed, that relate to the matier a1 bar and will refer to excerpts of the
affidavits, skeleton arguments and submissions of counsel that it considers
necessary and matenial (o address the issues.

(1) Whether a sirip search of the claimant on return from a weekend release
and a recording of the strip search is irrational and/or unreasonable and
unconstitutional in breach of section 9 (2) of the Constitution;

{2) Whether suspension of a weekend release is ullra vires the Prison
Rules, illegal and irralional;
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Section 21 (1) of the Prison Act and Subsidiary Legislation Cap 10.04
Revised Edition of the Laws of Montserral - Power to make rules provides
that: The Govemor in Council may make ndes for the regulation amd
managemen! of prsons, the conduct discipline and dulies of the officers
employed therein, and the classification, treafment, employment, discipling and
conirol of prisoners.

The Prison Rules are confained in Subsidiary Legislalion in Section 21 of the
Prison Act.

Section 9 (2) of the Consfitution states that - Except with his or her consent. no
parson shall be subjected fo the search of his or her person or propary or the
enlry by others on his or her premises.

Section 9 (3) states that: Nothing in any law or done under its authorly shall be
held fo confravene this section to the extent thal it is reasonably justifiable in a
democralic sociely—

(a) in the inferests of defence, public safely, public ovder, public morafily, public
health, town or cotntry planning, the development of mineral resources, or the
development or utiization of any other propedy in such a manner as io promole
the public benefit;

(b} for the purpose of profecting the rghts and freedoms of other persons,

{c) for the prevenblion or defeclion of offences against the crimingl aw or the
cusloms law,

Section 102 of the Schedule fo the Prison Act (Regulation 41) Code of
Conduct for Prison Officers -Searching of prisoners on return fo prison-
provides thal: An afficer shall thoroughly search every prisoner on his refum fo
the prison for the purpose of asceraining whether he has any prohibited arficles
sacreled on his person. AN fools and other implemenis are fo be checked al the
commencement and completion of work handed over fo the officer deputized for
that purpose.

The evidence of the claimant is thal there was no condition stipulating that he
had io be sirip searched upon retumn to prison and that for several weeks when
he returned I prison after his weekend release, he was never been searched.
However on his return on 3rd June 2013, the claimant refused to be searched on
the basis that the search was illegal and despite the fact that a search by metal
deleclor could have been done, the claimant was sinp searched allegedly by
force, forcibly handcuffed and thrown to the ground all of which incident was
recorded on video. As a resulf the claimant alleged that he suffered physical
inpury.

The evidence of the defendants is thal the prison is equipped with video
recording equipment which is used when the need arises to document certain
incidents. For security reasons prisoners are thoroughly searched on admission



[23]

[24]

[26]

[€7]

[28]

to prison, before going to court and on his refurn from court, the prisaoner himself
removing his clothes in an orderdy fashion for the item of clothing lo be checked.

The evidence is thal the search of the claimant was one such incident for video
recording and as was evident in the video recording, the court noted that the
claimant cursed explefives, threalenad to kill the officers who used force as the
claimant resisted the search, fought and kicked and refused to be handcuffed.
The courl observed that the officers remained calm and continued 1o encourage
the claimant 1o relax. The court noted also that no ‘ntrusive search’ was
conducled on the claimant.

The explanation advanced by the defendants for conducting a strip search of the
claimant on that occasion, is thal a search in May 2013 on prisoners in the
Enhanced Section of the prison where the claimant and ciher prisoners were
being held al the time of the search, yielded a broken hacksaw blade, nails and a
pair of scissors. Following that discovery a memorandum dated May 209th 2013
was circulaled to all prisoners of the intended search by the prison
administrators, after weekend and parole releases.

The court does not agree with the submission of the claimant thai the sirip
search conducled on him was illegal and thal such a search is confined to
prisoners retaming from work. The court distinguishes Secfions 101 and 102 of
the Schedule fo the Pnson Act as sections capable of existing independently of
each other and that the first sentence of Section 102 applies 10 prisoners
whether refurning from work or from weekend or parole release and places a
positive oblgation cn the defendants, to undertake a thorough search of every
prisoner on his return o the prison.

Nobwithstanding the fact that the claimant had not been previously subjecled to a
search on his return afler weekend release, the court does not find the decision
by the 1st defendant for the prison officers lo conduct the search and to video
record the search, to be irrational andfor unreasonable, in light of the claimant's
refusal to be searched and the evidence given of the items seized from prisoners
on a previous search as aforementioned.

The court must review the decision to undertake the search, the actions of the
prison officers in execuling same and the wdeo recording to document same,
within the context and circumstances of a prison. n particular the video recording
provided the court with the best evidence of the incident without the need fo
determine between the two accounts of the paries. The court is of the view that
had the claimant co-operated fully with the defendants from the outset, there
would have been no need for video recording of the search o for him to sustain
the injury as he alleges.

With respect to Section 9 (2) of the Constitution which provides for the
protection of a person from search of his person and the restrictions in Section 9



[29]

[30]

[+1]

[32)

1+

(3) is a clear acknowledgement by the Constitution, that there are circumstances
in the context of a prison, where safety of other prisoners and prison officers
would dictate, thatl the search of a prisoner s necessary and reasonably
justifiable in a democratic society as being (a) i the interests of ... public
safety.... ... protecting the rights and freedoms of other persons ...and for the
prevention or detection of offences against the criminal law....

Counsel for the defendants submitted that the aim of searching inmates in prson
is to ensure thal escapes are prevented, threats to secunty, order and conlrod are
detected and deterred and that self harming by prisoners is reduced. More
importantly a sirip search achieves thal aim, by reducing the number of ilicit
items, weapaons, drugs and so on, from entering the prison compound.

Counsel further submitted thal a balance has lo be struck between the righls of
prisaners on the one hand and on the other hand, the rights of prison officers
and others who may be affected by security breaches in prison, including the
interests of individual prisoners in general, in keeping the prison free from drugs
and weapons.

Applying Lord Diplock in Council of Civil Service Unions and others v
Minister for the Civil Service [1984] 3 AER 935 in defining irrationality or
unreasonableness, the court cansiders the circumstances in which the search of
the claimant was conducted and the explanation given by the defendants
regarding the results of a previous search conducted in May 2013, in the
Enhanced Seclicn of the prison where the claimant was being held at that time
and which evidence was not refuled by the claimant, was justifiable. The count is
of the view that the decisions of the 1st defendant and the action of the officers
were nol irabional or unreasonable, in the circumstances.

Accordingly the only tssue for the court to determine is whether the defendants
have shown that the docirine of proportionality has been complied with, In
applying the three stage test as set cut in de Freifas v Permanent Secretary of
Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, supra, the court i
safisfied that a balance was struck in that, the strip search conducted on the
claimant was justified, as being sufficiently important lo ensure prison securily
and to prevent disorder and crime, and that the means used by the prison
autharity was no more than was necessary 1o accomplish the objectve.

The court respectfully declines to make the declarations sowght.

Temporary release Rule 8 (1) of the Prison Rules provides that The
Superintendent may, subject fo any conditions he sees fit to impose, recommend
fhe lemporary release of a convicted prisoner to the Govemor, fo enabig fm fo
engage in amployment. or recefve Waiming, or assist him in his fransidion (0
freedom, or any special purpose, and the Gowvemor may accepl or reject the
recommeandation.
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Rule 8 (2) provides that: A prisoner femporanily refeased under sub-rule (1) may
be recaled fo prison at any fime, whether the conditions of his release have
been broken or not.

Weekend release was granted to the claimant for the period 1%th Apnil to 13th
June 2013, subject to certain terms and conditions contained in agreement dated
ath April 2013. The only evidence before the cour is that by letter dated Tth June
2013, the weekend release was suspended by the 1st defendant on the basis of
charges brought against the claimant by the 5th defendant ansing out of the
claimant's misconduct on Monday 3rd June 2013, following a strip search of the
claimant an his return from weekend release.

The claimant alleges that the weekend release was granted by the Gowemnaor, the
only one capable of revocation or suspension of same. Further, that a strip
search was not a term or condion of his weekend release and as such,
suspension of the weekend release is ultra vires the Prison Rules, illegal and
irrational.

The evidence of the defendants is that arising out of the claimant's actions on his
retun ko prison on June 3rd 2013, the claimant was charged with cerain
disciplinary offences including disobeying a lawful order, using threatening
words, failing to comply with rules applying to him, offending against good order
and discipline and assault on the 5th defendant. As a consequence, the 1s!
Dafendant suspended the weekend release, pending the oulcome of the
disciplinary offences and informed the Governor of same.

Temporary release by way of weekend release of the claimant and recall or
suspension thereol by the 15t defendant whether or not conditions. of his release
have been broken, is in accordance with Rule § (1) and (2) of the Prison Rules,
Rule & (1) requires the recommendation of the Superintendent for temparary
release of a prisoner fo be accepted or rejected by the Gowvernor, but the same is
nol stipulated for suspension or revocation of temparary release,

However even if it were lo be argued thal the same is required for recall or
revocation of lemporary release, the court is satisfied thal in the absence of any
evidence of a revocation of the weekend release, suspension of the weekend
release pending outcome of the disciplinary offences is nol illegal or ultra vires
the Prison Rules.

On consideration of the facts and evidence sumounding the suspension of the
claimant's weekend release and on application of the principle in Council of
Civil Service Unions and others v Minister for the Civil Service [1984] 3 AER
935: supra, the court is nol persuaded thal suspension of the weekend release
was irrabional in those circumstances and accordingly declines to make the
declarations sought.
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(4} Whether denying the viewing of cerfain television channels is a breach of
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sections 13 (1) of the Constitution, unfair and discriminatory and an abuse
of power as the claimant had an legitimate expecfation that he would be
allowed to view these channels;

Section 11 of the Consfitution which provides profection of freedom of
conscience and of religion states that —(1) Excepf with his or her consent, no
person shall be hindered in the enjoyment of his or her freedom of conscence,
and for the purposes of this section the said freedom includes freedom of
thought and of refigion, freedom o change one's religion or belief and freedom,
eilher alone or in communily with olhers, and both in public and in private, to
manifest and propagate one's religion or belief in wovship, teaching. practice and
ohservance.

(3] Nothing in any law or done under its authority shall be held fo conlravens this
section fo the exient that it is reasonably justifiable in a democratic socialy—

{a) in the infevests of defence, public safely, public order, public moralify or pubiic
health; or (b) for the pupose of profecting the nghts and freedoms of ofher
persons, including the rght to absenve and practise any religion or bediel withou!
the unsolicifed inferference of persons professing any other religion or belief.

Section 13 of the Constitution which provides for "Profection of freedom of
axprassion” states that:

13.—{1) Except with his or her consen!, no person shall be hindered in the
enjoyment of his or her freedom of expression, and for the purposes of this
section the said freedom includes freedom fo hold opimions and freedom fo
receive and impart ideas and information without inferference, and freedam
from interference with his or her corespondence and other means of
Communication.

{2) Nathing in any law or done under ifs authority shall be heid to contravene this
section io the extent that if is reasonably justifiable in a democratic sociefy—

(&) in the interasts of defence, public safely, public order, pubdc moraily or pubic
heatth;

(b for the purpose of prolecting the rghts, reputations and freedoms of olher
persons or the prvate lwes of persons concemed in legal proceedings,
preventing the disclosure of information received in confidence, maintaining the
authority and independence of the courts, requlating felephony, telegraphy,
posts, wireless broadcasting, lelevision or other means of communicalion or
requiating public exhibitions or public enlertainments, or

fc) for the imposition of restrictions on public officers or feachers thal are
raasonably required for the purpose of ensuring the proper performance of their
functions.
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with cable service for viewing certain listed channels only. The claimant contends
thal denial by the 1st and 2nd defendants of the claimant and other prisoners
viewing other channels or restricting the viewing of certain lelevision channels, is
unreasonable and unconstitubonal and in breach of Section 13 (1) of the
Consfifufion, unfair andior discriminatory, so as o amount 10 an abuse of power.
Further, that the clamant has a legitimate expectation that he would be allowed
1o view the other channels as set out in his evidence.

The defendants have justified that particular decision, by relying on the evidence
thal the prisoners held in the Enhanced Section of the prison, are permitted to
view all television channels, as an incentive and privilege for good behavior and
participation in rehabiltation programs, whilst those held on the genaral block are
permitted to view only channels on the approved list.

The defendants state further that the viewing of certain channels which contain
graphic violence, nudity, instructions on how o commit crimes, jail breaks and
gther similar material, are blocked from all prisoners, m an effort to keep
prisoners away from material thal can encourage further negalive or criminal
behaviour. The evidence is thal from time to time a blocked channel may be
temporarily unblocked if a request for a particular show is made.

The defendants explained that the prison hosts religious services on Saturdays
from 3.00pm to 4.00 pm and on Sundays 2.00pm to 3.00 pm in the Staff Training
Multipurpose building of the prison some 30 ft from the regular block. The prison
also hosts educational classes on Sundays from 3.30 pm o S5pm in the same
building. Prisoners are free to attend religious senices or educational classes,
but dunng those times, those prisoners who do not atlend, are free o socialize
and continue regular prison activities, excepd watching television which is turmed
off so as io keep the noise levels down and to reduce disturbances during the
religiows services or educational classes,

Counsel for the defendants submitted that Secfions 11 (1) and 13 (1) of the
Constitution afford the claimant protection of freedom of conscience and refigion
and prolection of freedom of expression. Counsel stated that access and
opporiunity to watch television is not a right contemplated under those sections
of the Constitubon. The opportunily 1o walch lelevision says leamed counsel, is a
privilege, especially in 2 place of confinement, subject io Prison Rules. Counsel
posited that the decision 10 provide cable lelevision is within the power of the
prison management and the provision of same.

The court has reviewed the evidence and submissions of counsel in thal regard
and holds the view thal the claimant does not have a constifutional right to
access to television in prison, nor is it a legal requirement of prison life. Further,
the court cannot appreciale the claimant's position that uming off or restricting
the wveewing of channels, in any way, deprives the claimant of the protection

1



afforded him under Sections 11 and 13 of the Constifution, nor can the court
accept without any evidence from other inmates, that tuming off the television
can be interpreled as 'inmates being forced to attend religious services andior
educational classes’.

[48] The court takes a different view from that of the claimant and accepts the
submission of counsel for and the evidence of the defendants that periods of
access when granted, were lawfully determinable by the 1st defendant. (Ex parte
Simms supra, appSed). By reason of impasonment, the claimant's right to
freedom is abrogated and as a consequence, the claimant's right of access o
malarial and imformation thatl are normally available to a free person, is restricted.

[48] Television viewing is at the discretion of the 15t defendant and the prison
adminisirators and the blocking off of cerain channels by the 1st defendant is in
the court's view, not unreasonable, in light of the explanation advanced by the
defendants in the circumstances, as a means of conbrolling the content of the
programs being viewed by the claimant and other prisoners.

Council of Civil Service Unions and others v Minister for the Civil Service
[1984] 3 AER 935 apphed.

[50] Furthermore, the courl does nol consider the decision to tum off the lelevision
during those periods of religious senace or education classes or to restrict the
channels viewed if considered by the 1st defendant unsuitable for viewing, to be
disproportionate to s objective, in the circumslances where the activibes are
being conducted in a building adjacent fo television viewing which may give rise
to noise, disturbance and distraction. The court considers this action a most
effective way in those circumstances with dealing with any notse, disturbance
and distraction associated therewith.

[51] Accordingly it is not unreasonable in those crcumstances or disproporionate, for
the 15t defendant to turn of the telewision, as the decision so 1o do is reasonabily
jusiifiable for peace and order in the prisons. This court therefore does nol
congader that there is a conbravention of any of the claimant's rights under
Sechions 11 and 13 of the Constifution and respectiully declines to grant the
declarations sought

{5) Whether written recording of the content of claimant’s conversalions or
that of other prisoners with their visitors is unlawful.

[52] The claimant in his letlers dated Sth Oclober 2012, exhibited 1o his affidavit of
March 10 2014, stated that the officers continue to write notes about the contents
of ‘our' conversations with ‘our' visitors. Other than that stalement, the claimant
did not provide the courl with any supporting evidence of the notes or record
taken by the prison officers of ‘s conversations' with 'his visitors' or of ather
prisoners’ visitors or any such record of same.

12
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However the defendants’ evidence confirm thal prison visits are conducied within
the sight and hearing of a prison officer. The defendants confirm that prison
officers are permitted to take notes by way of a record of brief summaries of the
conversations of prisoners and their visitors which is documenied in the wisit
book. The defendants state further that prisoners are permitted to speak freely
with their visitors, bul conversations thal encourage negative behaviour including
violence, destructiveness, the commission of an offence or discussing prison
securty and operating procedures, are discouraged by prison officers and if in
hearing of a prison officer, should be reported to the Supenniendent.

Rule 21 of the Prison Rules slales thal * every visil fo & prsoner shall lake
place wilhin the sight and, excep! as provided by this rule, the hearing of a
Prisons Officer and shall be recorded in a Visitors Book, unless the
Supermtendent otherwise directs. The courl is of the view that on proper
interpretation of Rufe 21, the visit must be in the sight and hearing (except with
legal counsed) of the prison officer, but it is the visit of the vigitors - in larms of
date and time, name of wvisitor, name of prisoner relationship and other
particulars of the visilor - that are to be recorded in the visitors book.

In that regard the court holds that any notes by way of a wrillen record of brief
surmnmaries of the conversatons of the claimant and other prisoners and their
visitors which is documented in the visitors book, s unlawful and the courd wall
not hesitale o make a declarafion to that effect.

(6) Whather the failure by the Prison fo provide deodorant and /or shampoo and
for mouthwash is unreasonable and'or in breach of Prison Rule 15 (3) and are
included in definition of ‘toilet arficles necessary for his health and
cleanliness’;

[56]

157

[54]

Rule 15 (3) of the Prison Rules states: Every prizoner shal be provided with
todet articles necessary for his healtth and cleanliness, which shall be replaced as
necessary.

The claimanl alleges that the 1st, 2nd and 6th defendants faded to provide him
with deodoranl, shampoo andior mouthwash whilst he was an inmale and this
constitutes a breach of Prison Rule 15 {3) and akso, that the refusal lo grant
these ilems is unreasonable. The claimant seeks a declaration o that effect and
a declaration that these items are included in the definiion of Yoile! arficles
necessary for his health and cleanfiiness’ The courl notes however thal the
evidence of the claimant does not include a request for mouthwash.

The Prison Rules do not provide a definition of the items which compnse Toied
arficles necessary for his heafth and cleanliness. The ewdence of the
defendants is that the prison provides todel artickes which include toothpaste,
toothbrush, bath soap, towels, bath rags. toilet paper, laundry detergent, washing
liquid, razars, cleaning solution and bleach. These items are in keeping with the
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[58]

[6:0]

[61]

[62]

toilet articles o prisoners in overseas terrifories and that exfra items are issued
10 a prisoner on his request and after approval by the senior officer. In addition, if
a prisoner has a medical condition for which & particular toibet arficle is required,
ihe prison provides same on recommendation of a medical officer.

The claimant submits that the words Toled arlicles necessary for his health and
cleaniiness’ are nol defined by the Prisan Act ® or in the Prson Rules and shoukd
be given their leral sinct interpretation and in doing =0, those words must
nclude deodorant and shampoo. He further argues that where an ambiguity in a
slatute arses, a more lenient interprefation should be given in favour of the
claimant and cites David v Da Silva [1934] AC 106 as his authority for so saying
and Lord Greene MR in Associates Provincial Picture Houses Litd v
Wednesbury Corp [1948] 1 KB 223 supra, for a definibion of 'unreasonableness’
in respect of a denial of his request for these toilet arficles.

Counsel for the defendants point out that the claimant did noi provide any
evidence in support of the alleged denial by the 1st, 2nd and 6th defendants to
provide mouthwash, Counsel argued that where a claim is based on a review of
a decision there must be clearly identified evidence of the decision and the
decision maker and whether that decision maker has the authority to make the
decision. In the case al bar, counsel pesits that the named defendants in any
event, lacked the authority fo grant the particular requests.

Quorum Island (BVI) Limited v Virgin Islands Environmental Council and
the Minister of Planning -HCVAP 2008/021 applied.

The court takes a wider view of the evidence and considers same as a decision
of the prison administrators and nof resinct it necessarily fo that of 1st, 2nd and
6th defendants. The courl accepts thal prisoners are responsible for their own
personal hiygiene, clothes and their accommodation and thal personal hygiene is
an essential element of personal dignity particutarly in a prison environmant, As a
consequence, prisoners must have reqular supples of all necessary cleaning
products and toibat articles.

The court has reviewed Prison Rubes from other jurisdictions and in particular has
noted the use of the words ‘necessary foflel arfiches for cleansing his or her teefh
and person’ ... women shall be prowded with such other todet articles as are
nacessary fo health and cleaniness” ' and notes also that “loilet articles” in these
Prison Rules is not defined. In ils review, the court has had sight of the Mandela
Rules supra in which the wards "such folled arficles as are necessary for health
and cleanfiness’ is not defined nor does i provide any guidance of what "loilet
arficles’ comprise or include.

& Prigon Act Cap 10.04 Revead Edibon of the Laws of Monksamal
T See Rule 106 Phscn Rules- Sechon 53 Comeclional Seraces Act Cap 1402 Revised Edifion of the
Laws of Sanl Lucia
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[63] Rule 18 of the Mandela Ruwles provides for personal hygiene and states that:

1. Prisoners shall be required lo keep their persons clean, and to this end they
shall be provided with water and with such toflet articles as are necessary
for health and cleanliness.

2. In order thal prisoners may mainlain a good appearance compatible with their
seff-respect, faciiies shall be provided for the proper care of the hair and
beard and men shall be able lo shave requiary.

Prefiminary observation 2 of the Mandeia Rules provides thal:

in view of the greal vanely of legal social, economic and geographical
conditions in the world, if is evidenf that not all of the rwles ave capable of
appiication in all places and af al times. They should however, serve fo
stimutafe a constant endeavour fo overcome practical difficulties in the way of
their appiication, in the knowledge that they represenl as a whole, the
minimum conditions which are accephed as suitable by the Uniled Nations.

[64] The court is mindful that the social and economic conditions of vanous lemtories
differ and prison budget resources may determine the ability and extent to which
the prison can provide the necessary loilet articles. The courl considers that it
may well be desirable for a prison to provide shampoo, deodorant and even
mouthwash, but in a general sense, shampoo, deodorant and mouthwash may
nat be absclutely necessary, as a bar of soap and tocthpaste are adequale fo
meet the particular needs of personal hygiene of persons or prisoners.

[65] The court in its review of various reponts on minimum conditions and treatment of
prisoners, and of ‘foilet articles’ for detainees and ‘tollet articles necessary for
health and cleanliness for prisoners’ in particular, finds that soap, water, toilet
paper and tooth paste meel the minimum requirements and subject to the prison
budgetary allocation, deodorant can be provided. Where deodorant is not
provided, amangements for those items such as shampoo and decdorant are
made available for purchase by the prisoners within the prison commissary &,

[66] Consequently the court is persuaded that the Montserrat Prison met the minimum
requirements necessary for the provision of foie! anicles as are necessary for
health and cleanliness for the daimant and its other prisoners. As such a failure
by the prison administrators to provide deodorant and for shampod and for
maouthwash is not unreasonable and that there is no breach of Prison Rule 15
(3). The court again declines 1o make the declarations sought.

(7] Whether refusal to allow the claimant the use of his book titled "Sh*t My
Dad Says™ is unreasonable and irrational and censorship of the book is

¥ Bardialais Correctional Faclity | Saint Lucia)
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[57]

[B8]

[69]

(7]

unconstitutional, as in breach of Section 13 (1) of the Constitution,
Prison Rule 24 (1) and unfair, amounting to an abuse of power on the
part of the 1st and 2nd defendants;

{8) Whether the denial of the use of the claimant's personal mini DVD player
is unfair and for discriminatory and amounts to abuse of power on the
part of the 1st and Znd defendants, unreasonable and in breach of
Prison Rule 24 (1);

Section 13 {1) of the Constifution provides ... freedom fo recenve and impart
ideas and information without inlerference, and freedom from inferference with
his or her corespondence and other means of commumcation.

Rule 24 (1) of the Prison Rules states thal: Subject to any directions of the
Supenmiendent, an uncormdcled prisoner may have supplied to him af his own
expense and refain for his own use, books, newspapers, writing material and any
other means of occupalion, except any that appear objectionable fo the
Visiting Commitfee or, pending consideration by them, fo the Supennfendent.

The evidence of the claimant is that one of the books entitied Sh*t My Dad Says
as part of the reading material brought by his wife ko him whilst in prison, was not
given to him by the 2nd defendant, on the basis that the 2nd defendant did not
think it "appropriate’. The claimant stated that the 2nd defendant maintained his
position despite being informed by the ckaimant thal moral censorship was not
permissible and baring any senous securily concems, the claimant ought 1o be
allowed the use and enjoyment of his book. The 1st defendanl stated however
that the book was not allowed, because of expletives contained therein

The claimant explained that the contents and significance of the book and due to
the loss of his job and expenences as a result, the author tumed adversity into a
positive cutcome. The book became a best seller and the author, a millionaire.
To the claimant this book posed no threat fo the prison and other inmates.
However, the claimant agreed that there were words that may be considered
'Inappropriate or offensive’ but this fact alone, provided no justification by the 1st
and 2nd defendants, o refuse the claimant the use of the book.

The claimant alieged that there were books in the pmson library replete with
exphetives, illicit sexual conlent and witchcraft instructions. Accordingly the
claimant stales thal the rafusal by the defendants is unreasonable and irational
and censorship of the book is unconstitutional, is a breach of Seclion 13 (1) of
the Constitution and Prison Rule 24 (1), 5 unfair, amounting 1o an abuse of
power on ihe part of the defendants. The claimant relied on the principle in R v
Ministry of Defence Ex parte Smith [1936]) QB 517 as authority for saying that
a court will quash an act or decision which inlerferes with fundamental human
rights for reasonableness, if there is no substantial objective justification for the
interference.
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[71] Counsel for the defendants submitted that reading is encouraged in the prison,

e

73

74

[

(78]

hence the wide selection of boaks in the prison library. Counsel conlended that
as the person responsible for proper management of the prison, the 1st
defendant is expected lo impose reasonable restrictions an the reading material
that the prisoner has access fo, Counsel relied on the case of R v Secretary of
State for the Home Department ex parte Simms; R v Same ex parte O ‘Brien
1999 3 AER 400 supra.

Counsel submitied that Lord Hobhouse in Simms and O Brien held the view that
if basic rights are being asserted, the relevant criterion to apply in evaluating any
conduct alleged to interfere with those nights, is that adopted by the Court of
Appeal in R v Ministry of Defence ex parte Smith 1996 1 AER 257 al page
263: The court may not interfere with the exercise of an administrative discretion
on substantive grounds save where the court is salisfied that the decision is
unreasonable in the sense that it is beyond the range of responses open to a
reasonable decision maker. But judging whether the decision maker has
exceeded this margin of appreciation, the human rights context is important. The
more substantial the interference with human rights, the more the court wil
require by way of justification before it is satisfied that the decision is reasonable
in the sense oullined above.

Thus says counsel, access to inappropriate reading matenal is not a right that is
bestowed on a person by Section 13 of the Constitution especially during
incarceration and restriction of such a right falls within the exception under
Section 13 (2). It is part of the administrative function of the 1st defendant to
determine what material can be restricted.

With respect to Rule 24 (1), counsel stated that it is for the Superintendent 1o
defermine what malenial is considered 'objeclionable’ until defermination by the
Visiting Committee. The claimant submits that the there was no evidence that the
Visiting Commifiee had objected 1o the book and it was the 2nd defendant who
disallowed the book on moral grounds.

The court agrees with the claimant that it is the 2nd defendant who initially
disallowed the book on the basis that he did not think the book appropriate but
by his own evidence, the claimant accepts that it is the 1st defendant who stated
that the book was not allowed because of expletives contained therein and falls
within the meaning of what can be considered by the 1s! defendant as
‘objeciionable’ in Rule 24 (3) or 'offensive or inappropriate’.

The court considers that the 1st defendant found expletives in the book
‘objectionable’ and the only issues for the court o consider are (1) whether that
inferference by disallowing the book is unreasonable and undawdul if there is no
substantial objective justification for the interference and (2) whether that
interference is proportionate 1o the objective o ba achieved by the prison.
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[77]

[78]

[79]

[80]

[61]

[82]

The court accepts the submission of the claimant that as a consequence of
incarceration, prisoners do not enjoy absolute rights to freedom of expression.
The court accepts foo thal certain basic rights will survive, despite imprisonment.
If those basic rights are being assered, the relevant crterion lo apply i
evaluating any conduct alleged to interfere with those rights is that adopted by
he Court of Appeal in R v Ministry of Defence ex parte Smith 1996 1 AER 257
supra. A court will anly interfere if there is no substantial objective justification for
the interference with that right. The test in every case is whether the right is
fundamental and whether there is anything in the Constitution, the Prison Act or
Prison Rules or elsewhere which authorises the prison administralors fo limit
such a right.

Section 13 (2) of the Constitution provides lawful justification for placing limits
on prisoners’ rights if the court is satisfied thal there was substantial objective
justification for the interference such as if they are necessary for the prevention
of crime or for prison securily. Howewver any limitations placed upon such nights
must also be proportionate to the aim which the prison administralors are
seeking to achigve.

This court is nol persuaded that it is necessary io explore the detailed
submissions of counsed and the claimant and ils apphcation to the particular facls
and issues relating to the disallowance of the book. The court is of the view that
the claimant has misconstrued the meaning of the rights that are prolected under
Section 13 (1) of the Constitution.

The court is not satished that the 1st defendant in disallowing the claimant the
use and enjoyment of the book in and of itself restricts or curtails the claimant's
right in any way, o speak, wrile or express freely, to hold opinions, o receive
and impart ideas and information, becausa access to the book i nol required for
the claimant lo exgrcise those rnghts and freedoms. The courl in those
circumsiances is unable fo grant the declarations sought by the claimant.

The claimant's evidence in respect 1o the refusal of the use of his DVD player is
that the two foreign prisoners have been allowed use of their personal DVD
players whilst he has been denied the use of his. The claimani argues thal the
opportunity fo view documenianes on DVD would have been a source of
information.

The evidence of the defendants is that all prisoners are permitted to use their
lapiops, ipods, mp3 players and kindles, but that DVD players are not permitted.
The justification by the defendants for the permission being granted to the
foreign prisoners under profective sentencing 1o use their DVD players, is thal
the foreign prisoners are deprived of family visits and communication with certain
individuals for their safety. In order to make them more comforiable in a strange
counltry they are allowed the use of their DVD players and the content viewed, is
vetted and approved by the prison administrators.
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[83] The courl has noted that whilst 2 reason was given by the defendants for

[84)

183)

permitting the foreign prisoners under protective custody fo use thew OVD
players, no reason or no good reason was advanced by the defendants for not
permitting local prsoners the use of their DVD players. The evidence of the
daefendants suggests thal audio as well as video content can be viewed by all
prisoners using the permitted devices.

Personal DVD players are special devices for viewing video content and are
capable of playing audic files. There seems to me to be no justification for
excluding DVD players, given that video content may be viewed on laptops and
ipods. If the 1st defendant permits devices (laplops and ipods) on which movies
can be viewed by all prisoners, how then can a restriction on a device specifically
dedicated for viewing movies which can be vetted and approved, be justified?

This court finds that the restriction on the use of DVD players by local prisoners
seems unjustified and in that regard it is discriminatory, unfair and unreasonable.
The couwrt further finds that there is no justifiable reason for denying local
prisoners the use of their DVD players with the conlent viewed vetted and
appraved. “The court is mindful that the pason administrators may be unable,
depending on the number of priscner requests for the use of DVD players, o vet
all the movies in a timely manner. However it is for prison administrators 1o
determme how best o manage the velling process for an increased number of
prisoner requests.

(%) Whether denial of a spousal visit is unreasonable and'or irrational.

186]

At clause 27 of the Originating Molion filed on the 27th May 2014, the claimant
sought a declaration that denying the claimant a visit from his wife andfnends on
the 5th June 2013, was unreasonable and for irrational. There is no evidence
presenied to the courl in suppori of the remedy scught which the court can
review, assess and delermine whether such a declaration can be made. The
court accordingly finds thal the claimant is not enbiied lo such a declaration
being made in his favour.

(10) Whether disciplinary proceedings of a Visiting Commitiee held 12th June

[87]

2013 is ultra vires the prison rules and a nullity, unreasonable andor
irrational;

Al clauses 24-26 of the Originating Motion filed on the 27th May 2014, the
ciaimant sought declarations relating to the disciplinary proceedings of the
Visiting Commitlee. The courf does not consider it necessary to list in detail rules
31-34 of the Prison Rules which it has reviewed in parficular- Rule 31:
Disciplinary Charges, Rule 32: Rights of Prisoner Charged; Rule 33:
Punishment and Rule 34 . Referrals to the Visifing Commitiee.

 Paifield v Minister of Agriculture Fisheries & Food [1968] AC 957 applied
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[82]

[69]

[50]

[1]

%2

[93]

The court agrees with counsel for the defendants that the claimant failed to
present any evidence in support of contraventian of the Prison Rules, irationality
or unreasonableness of the decision or of the conducl of the disciplinary
proceedings that he wishes fo challenge andior the grounds on which the
alizgations of contravention of the Prison Rules, irationality or unreasonableness
are founded.

The court is satisfied that the clamant has not presented any evidence in
support of the remedy sought which the court can review, assess and determine
and accordingly the court declines lo make the declarations sought.

DAMAGES

In considering making an award of damages to the claimant, the court is guided
by the case of Attorney-General of Trinidad & Tobago v Ramanoop 66 WIR
334, Privy Council Appeal No. 13/2004 in which the Privy Council states
'...When exercising this consbiutional jursdiction, the court is concemed to
uphold or vindicate the constitutional right which has been contravensd... An
award of compensaton will go some distance towards vindicating the
constitubonal right which has been confravened....”

In Inniss v The Attorney -General of Saint Christopher & Nevis [2008] UKPC
42, it was slated at paragraph 21: The function thal the granting of relief is
intended 1o serve, is to vindicate the constitubional right. In some cases a
declaration on its own may achieve all that is needed to vindicate the night. This
i5 likedy to be so where the contravention has not yel had any significant effect on
the party who seeks relief.

The case of Merson v Cartwright & the Attorney General [2005] UKPC 38 is
instructive. Al paragraph 18 the Privy Council stales. The purpose of vindicatory
award is nof a punifive pwpose. It is not fo leach the executive nof o misbehave.
The purpose is fo vindicate the nght of the complainant whether a citizen or a
visitor, fo camy on his or her life..., free from unjustified execulive interference,
misireatment or oppression. The sum appropriale to be awarded to achieve this
pupose will depend upon the nalure of the particutar infringement and the
circumslances relating to that infringement. It will be a sum af the discretion of
the tnal judge. in some cases a suitable declaration may suffice fo vindicate the
nght: in other cases an award of damages, including substantial damages may
seem lo be necessany.

The court embraces and is guided by the principles established in the above
authorities. The court holds the view that in the case at bar, where the court finds
in favour of the claimant, that a suitable declaration will suffice to vindicale the
rights of the claimant and will accordingly dechng lo make any award as 1o

damages.



CONCLUSION
The court therafore makes the following declarations and orders:

1. Written recording of the content of the claimants conversation or any
conversation between a prisoner and his visitors, is unlawdul,

2. The denial of the use by the claimant or any local priscner, of a personal mini
DVD player is unfair, discriminatory and unreasonable.

3. There shall be no award of damages.

4. There shall be no order as to cosls.

Cynithia Combie Martyr
High Court Judge (Ag)
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