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RULING ON APPLICATION FOR SUMMARY JUDGMENT

[1] GLASGOW, M: A faidy uncomplicated assertion of the breach of an employment contract has
tumed into a contest of multiple applications.! At present the number of challenges has been
reduced 1o (2) applications, the first of which was filed by the defendant (hereinafter referred fo as
“Flat Point™) on July 18, 2014 wherein Flal Point requested an order that the claimant (hereinafter
referred 1o as “Megna”) provide security for Flat Point's costs. The second application was filed on
March 5, 2015 whereby Megna seeks a summary judgment against Flat Point on the grounds, inter
alia, that Flat Point has no real prospect of successfully defending the claim. The second
application forms the subject of this ruling.

! Flat Point's affdavil in opposiion 1o the summary judgment apphication Sied on April 24, 2015 fists the several appiications
including the summary judgment appicabon.
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RELEVANT BACKGROUND

Megna filed a claim form and statement of claim on May 19, 2014 in which he alleges the existence
of a contract of employment with Flal Paint. The statement of claim alleges that the contractual
relationship between the parties commenced ‘in or about January 2006 Paragraph 4 of the
statement of claim recites what are termed 'the material parls of the agreement”.. including salary,
allowances, bonuses and reimbursements. Altached fo the claim form is a letler dated August 10,
2011 (hereinafter the employment agreement) addressed to Megna which states, among other
things, that it is written to ‘confirm ... the agreement .. bedween Flat Point Development Ltd and
your person’. The letier bears the signature of one Elisa Gamondi. There is na nothing beyond the
signature o state whether Ms. Gamondi signed as a director or other personnel on behalf of Flat
Point. Megna states that Flat Point acted in breach of the terms of the employment agreement and
that he has lost several million dollars as a consequence of the said breaches.

Flat Point filed its defence on July 25, 2015. Attached o the defence is a counterclaim, The
essence of the defence is a denial of the existence of the employment agreement as pleaded by
Megna, There is a posilive assertion on the defence that the employment agreement was not
signed by anyone on behalf of Flat Peint. Flat Point in fact avers that Ms. Gamondi who is said to
be the signatory on its behalf did not sign the document at all or on behalf of Flat Point. The
defence also states that Megna pleaded insufficient particulars on the claim to permit a proper
response and that Flat Point would be serving a formal demand for further particulars regarding the
allegations made against it. The demand was served along with the defence. The counterclaim
asks for, among other things, the return of property owned by Flat Point and held by Megna. Flat
Point also seeks an order that Megna removes his personal belongings from its premises.

On March 15, 2015 Megna filed this application requesting a summary judgment. In the affidavit in
support of the application, Megna relates thal il has produced imefutable evidence that there
existed a contract of employment with Flat Point. Attached to the affidavit in suppor of the
application are -

(1) A hetter dated January 14, 2011 from one Guillermo Guema. There is no addressee
referenced in the comespondence but it states that Megna was employed as Chief
Technical Installations Manager with Flat Point from January 2006. The letter details salary
and other benefits 1o be received by Megna;

(2) A document titled ‘Allowance Receipt’ in which Megna acknowledges receipt of the sum of
$3000 (CD) as housing allowance for the perod 1% June 1o 30" June 2011. The
document is purportedly signed by Mr. Guerra and Megna;

{3) Leters daled Oclober 7, 2013 and April 4, 2014 written by Mr. Guerra and addressed lo
Ms. Jacinta Daley, Labour Commissioner. The letters refer to work permit applications on
behalf of Megna;

(4) A work permit dated December 13, 2013 granted to Megna. The work permit was issued
for a period of (3) months from the dale of issue;



5]

[6]

(5) A letter daled December 30, 2011 from the Medical Benefits Board of Control and
addressed to the Chief Immigration Officer. The Board discloses in the letter o the Chief
Immigration Officer that contributions were remitted on behalf of Megna for the periods
January 1o December 2007, January to December 2008, January 2009 to December 2009
and January to June and August to Novermber 2011, It is not stated who or which enfity
made the remittances on behalf of Megna;

Based on those facts, Megna claims thal Flat Point's case is unsustainable. Megna stales that he
was in the employ of Flat Point since January 2006 and under a new contract since January 2011.
He further conlends thal the counterclaim 1o refurn items belonging 1o Flal Point bears out the
claim that he was in fact employed by Flat Point.

Flat Point's response fo the application is contained in (2) affidavits filed by one Claudio Maneschi 2
In the affidavits, Mr. Marieschi states that there is evidence from Ms. Gamondi by way of a wilness
statement made on August 17, 2014 and served on Megna on September 8, 2014. The witness
statement is exhibiled to Mr. Marieschi's affidavit of April 24, 2015 as “*CM 1°. It contains rebuttals
1o the effect that Ms. Gamondi did not or could not have executed the employment agreement. Flat
Point informs the court that it obtained the witness sialement from Ms. Gamondi who was gravely
ill at the time. Further evidence reveals that Ms. Gamondi has since passed away. Mr. Marieschi's
affidavits also reveal thatin furiher searches of its records, Flat Point found thal -

(1) from 2006 to 2009 there was a working relationship between Megna and Flat Point through
Megna's company, EUROM. Flal Point says that its records show thal EUHIDMI invoiced
Flat Paint for all the work it performed during that period and that ELORM was paid;

(2) from 2010 to 2011 and in 2012 any involvement with Mena was conducted through his
Company Vincenzo Romeo Megna Tecnical Consalting (sic). Again Flat Point submits tha
the company performed as requested and was fully paid;

(3) In 2013 and for (3) months in 2014, Megna continued 1o invoice Flat Point and was duly
paid

Submissions
Megna's Submissions

In aid of his application, Megna argues that the pith and substance of Flat Point's defence rests in
the evidence of Ms. Gamondi which i profiered to show that there are no contractual relations
between the parties. Megna says that while other contractual relations may have existed between
the parties, there is simply no answer (o his present claim in respect of the employment agr?errlren!
as pleaded on his statement of claim. The defence is a mere denial. A mere denial, he mainiains,
flouts the requirements of the Part 10. 5 of the Civil Procedure Rules 2000 (hereinafter l.h& *CPR.
According to that rule, Flat Point ought to state any alternate version of the events that it intends ta
rely on. This would evidently include their version of events that led to the employment agremmn_t.
Flat Point has failed to put any altemate version or evidence before the court to refute Megna's
allegations. The cases of Sandra Ann Marie George (Adminstratrix of the Estate of Karlos

7 The affidavits were filed on Aprll 24 and June 15, 2015
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George) v Nigel Don-Juan Glasgow? and Elwardo Lynch v Ralph Gonsalves® were supplied as
authonty for the proposition that a bare denial will not suffice.

Megna also submits that Flat Point has acknowledged the contract in its counterclaim when it
zlmﬂ'rr;m that Megna holds property and a vehicle belonging to Flat Point and demanded the return
same.

The request for summary judgment is made pursuant to CPR 15.2(b) whereby the court may grant
a summary judgment on a claim or a particular issue if it is shown that the defendant has no real
prospect of successfully defending the claim or an issue on the claim, Megna repeats the
submissions made in respect of CPR 10.5 and takes the further position that even if Flat Point is
abe to prove the employment agreement is a forgery, there is no answer o his allegation that a
contract of employment exists which allegation is confirmed by the letters and work permit attached
lo the affidavil in support of the summary judgment application. Additionally, there is no answer to
the averment that he performed under the employment agreement. Megna asks the court to
disregard Flat Point's complaints about his non response 1o the request for further information. In
his opinion, the court should disregard the oral submissions made by counsel for Flat Point at the
hearing as this submission was evidence which should have bean reduced to an affidavil as is
stipulated in CPR 20.2(1),

Flat Point's Submissions

For Flat Point it is said that summary judgment applications ‘are not meant fo dispense with the
need for a irial where there are issues which shauld be tried and evidence fo be weighed. The
court mus! not conduct a fact finding exercise and the weighing of evidence is not an option”. 5 It is
said that the CPR 15.2(b) is inapplicable to this case where the defence and available material
demonstrale a realistic as opposed to a fanciful prospect of success. The cases of Swain v
Hillman® and Stoelker and Street v Bank of Antigua™ have been presented as authorities for
these views.

Flat Point continues in its argument that, if it is to accede to Megna's request, the court will have o
determing whether -

{1} the employment agreement in question was signed by the alleged author, Flat Point claims
that this averment is fotally denied;

(2) an employment contract existed between Megna and Flat Point in any event;

(3) the purporied employment agreement is a legally binding agreement.

FSVGHCVAP 20130003

4 SYGHCVAP 20050018

% Paragraph 12 of Flat Point's Submissions Sled on June 10, 2015
$[1999| CPLR TT9

T ANUHCW 201080197
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Flat Point submits that there are factual disputations as demanstrated on the pheadings and in this
conlext, refiance is placed on paragraphs 5 and 6 of the defence where Flat Point denies (a) the
exstence of the pleaded employment agreement; (b) that Ms. Gamondi ever signed it and (c) that
any of its officers, representatives or directors ever signed the said document. The courl was
reminded of Ms. Gamondi's witness statement in which she denies signing the said document. It is
Flat Point's view that whether the parties have a contractual relationship as pleaded or at all is a
senious matter which would require the court to weigh the evidence. A weighing of the evidence is
net parmissible on a summary judgment application,

In further written submissions filed on July 3, 2015, Flat Point says that its defence is not a bare
denial. The defence identifies the allegations that are admitted, denied or neither denied or
admitted, Flat Point argues that a defendant does not have to pul forward a different version of the
facts (CPR 10.5(4)(b)). However, the defendant must either state the reasons for resisting any
allegations made by the claimant (CPR10.5(5)). Flat Point says that it has pleaded the reasons for
denying the exislence of the employment agreement. It is not required that Flat Point put forward
any material to show the existence of an altemative employment relationship with Megna. Rather, it
is for Megna to prove that such relations existed between the parties. Regarding the documents
attached 1o the affidavit in support of the summary judgment application, it is said that the material
does not demonstrale or prove the employment agreement as pleaded. On the contrary, Flat Point
will rely on evidence to indicate a relationship with Megna's corporations and not with Megna, A
summary judgment should not be granted on such contradiclory evidence. In respect of the
assertion that Flat Point acknowledged the employment agreement on its counterclaim, Flat Point
again argues that no employment arrangement can be implied. Megna has properly belonging to
Flat Point and there is a demand for the retumn thereof.

Analysis and conclusion

In furtherance of the ovemiding objective to deal with cases in an expeditious and cost efficient
manner, the court is clothed with the discretion to weed oul cases that are hopeless and incapable
of succeeding, It is often repeated that the jurisdiction is applicable o the instances where ... if can
clearly be seen, on the face of it, that a claim is obviously unsustainable, cannol succeed or in
some other way is an abuse of the process of the court.™® The approach 1o be adopted indicales
that a trial of factual disputations is nol in order.

“The important words are ‘no real prospect of succeeding’. It requires the judge to
underfake an exercise of judgment. He must decide whether fo exercise the power lo
decide the case without a fnial and give a summary judgment. If is a 'discrelionary’ power,
ie one where the choice whether lo exercise the power hes within the jurisdiction of the
judge. Secondly, he must carry ouf the necessary exercise of assessing the prospects of
success of the refevan! parly. If he concludes thal there is ‘no real prospect’, he may
decide the case accordingly... the judge is making an assessment nol conducling a frial or
faci-finding exercise... it is the assessment of the whole thal is called for. The criferion
which the judge has fo apply ... is not one of probability, it is absence of reaiily.™

& Spencer v AG of Anfigua at al ANUHCVAP1950020A
* Three Rivers District Council v Bank of England [2001] 2 All ER 513 at 158 (Per Lord HobHouse of Woodborough)

5
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It is further said that the exercise of the junsdiction does not require

“that a subsfantial prospect of success be shown. Nor does i mean that the claim or
defence is bound to fai at Inial. From this it is to be seen that the cour is nof tasked with
adopting a stenle approach but rather fo consider the maller in the context of the pleadings
and such evidence as there is before it and on that basis lo determine whether, the claim
or the defence has a real prospect of success. If at the end of the exercise the court
armves al the view thal it would be difficull to see how the claimant or the defendani could
eslabiish its case then it is open lo the cowt lo enter summary judgment. ™%

Megna argues that summary judgment should be granted since (1) the defence is a mere denial;
and (2} that in all the circumslances, Flat Point has no real prospect of successfully defending the
claim.

Whather nce is a i

In addition 1o the obligation fo state all the facts on which the defendant relies to dispule the claim,
CPR 10 contains proscripions against bland denials of a claim. CPR 10.5(3) o 10.5(5) are the
applicable rules -

* (3)in the defence the defendant must say which (if any) allegations in the claim form or
statement of claim -

(a) are admitfed;

(b) are denied;

(&) are neither admitted nor demed, because the defendan! does nol know
whather they are trus;

(d) the defendant wishes the claimant lo prove.

(4) if the defendant denies any of the allegalions in the claim form or staterent of claim -

(a) the defendant must stale the reasons for doing so; and
(b if the defendant infends to prove a different version of evenls from that given by
the claimant, the defendant’s own version must be set oul in the defence.

(5) If. in relation to any allegation in the claim form or statement of claim, the defendant
does not -

(a) admit if; or

(b) deny it and pul forward a different version of events;

the defendant must state the reasons for resisting the allsgation.”

| cannot agree with Megna that the defence contains bare denials. The allegations set out in the
statement of claim are that Megna was engaged to perform the services of Chief Technical
Installations Manager from January 2006. The terms of thal arangement have been pleaded. A
written document is exhibited o the statement of claim as supporting the allegation that the

" Pareira J A in Saint Lucia Motor & General Insurances Co, Lid v Modeste HCVAP 2009/008 at paragraph 21
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agreement subsisted. The statement of claim alleges breach of the said agreement. The
defendant, Flat Point denies the existence of the alleged employment confract. On its defence, it
has not alleged a different version of what is claimed by Megna. If a different version of matters
was contended on the pleaded, then Flat Point would be obliged to plead the matters on which it
charges that the alleged different version of events exists (CPR 10.5(4) (b)) Flat Point simply
resists the claim as pleaded by stating that the confract set out on the statement of claim does not
exist. Consistent with CPR 10.5(4)(a) and 10.5(5), Flat Point is enjoined to stale its reasons for
resisting the allegations. | find that the reasons for resisting the claim are plainly recited at
paragraphs 5 and 6 of the defence wherein Flat Point denies (a) the exisience of the pleaded
employment agreement; (b) that Ms. Gamondi ever signed it; and (c) that any of its officers,
representatives or directors ever signed the said document. These are subslantial malters which, if
substanfiated al trial, will completely answer the charge made by Megna. This ground of the
challenge therefore fails.

Before departing from this aspect of the application, | will comment on the disagreements on the
request for further information. The request was made at the time of the service of the defence and
sought further details of the alleged relationship between the parbes. It would have been quite
useful for Megna io have responded lo Flal Point's demand for furiher information. Flat Point may
have been afforded a much earlier opportunity 1o respond to the assertions surrounding the many
letters and the work permit produced by Megna later in the proceedings.

The grant of a summary judgment is discretionary. It may be relevant, in a proper case, to consider
it disingenuous for a claimant to attack pleadings which clearly allude to the fact that the claimant
holds information which, if produced, may further elucidate matters on the defence. However, | do
nol agree that in this case such an approach would assist Flat Ponl. Flat Point signalled its
intention to ask for further information from Megna and later sought the same from him. Megna
never responded to Flat Point's demand. If Flat Point regarded the information as critical to its
defence, it could have applied pursuant to CPR 34 2(1) for an order compelling Megna to produce
the requested infarmation consequent on his failure to respond o the written request.

CPR 34.1 and 34.2 (1) state -

"34.1 (1) This Part enables & parly to obtain from any other party information about any
matler which is in dispute in the procesdings.

(2) To obtain the information referred to in paragraph (1), the party must serve on the other
parly a request identifying the information sought.

Orders compelling reply to request for information

34.2 (1) | f a party does nol, within & reasonable time, give information which another party
has requested under rule 34.1, the parly who served the request may apply for an order
compeling the other pary fo do 50.

A request could have been made for conditions to be attached to an order compelling Megna to
produce the requested information. Mo action was taken by Flat Point to follow through with its
request even when it received the application for summary judgment. In the circumstances, | find
that it does not aid Flat Point to argue that the court should not enlertain an application for
summary judgment due to Megna's lack of response to its request for further information.
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Whether, in any event, the defendant has a real prospect of successfully defending the

claim

On this issue it must be recalled that | am not tasked with performing a fact finding effort. This is
not the trial of the claim. Rather | am to assess the pleadings and the evidence available thus far or
which may be presented to ascerlain whether Flat Point has a more than fanciful prospect of
successfully answering the claim. As was admonished by Danckwerts LJ in Wenley v Moloney'

.-.this summary junisdiction of the court was never infended to be exercised by a minute
and profracled examination of the documents and facts of the case, in order fo see
whether the plaintiff really has a cause of action, To do thal, is to usurp the position of the
In'a.rﬁ:dge.mﬁmmudumamrufumcasainnmwmanaﬂwmﬂsw. without
discovery and withou! oral evidence tested by cross-examination in the ordinary way. This
seems fo me 1o be an abuse of the inherent power of the courf and not a proper exercise
of that power,"?

When looked at in this fashion, | do not find that Flat Point's case is hopeless or unsustainable. As |
have stated from the outset, the allegations in these proceedings are fairly straight forward. Megna
alleges that there exists a contract of employment with Flat Point. He has attached a writlen
document to the claim in support of this contention. Flat Point has not only denied the relationship
but has averred on its pleadings that the document in question was not signed by itself or any of its
representatives. In support of this assertion, Flat Point intends to rely on evidence that it has
produced refuting not only the signature on the document but the contents thereof. There is more.
Megna has produced letters and a work permit in his name which he claims signals the existence
of the pleaded relationship, Flat Point has rebuffed this assertion and signalled its intention to rely
on evidence showing thal the documentary proof relates to other arrangements existing between
the parties. While it would have been helpful to have sight of the documents referenced in Fiat
Point's affidavit swom by Mr. Marieschi, there is no argument from Megna that such relations do
not exast. His response is thal the documents produced by Flat Peint may indicale other
amangements between the parties and in no manner suffice to an answer o his pleaded claim,
Therein lays the crux of the case. The two sides take different positions on the stale of relations
between them. There are assertions on the pleadings and evidence presented or which is to be
presented thal | am salisfied, when tested at trial, may substantiate either claim.

| view this case as one involving highly confentious facts and evidence which cannot be resolved
by reference to the court’s power fo grant a summary judgment. If | am lo accede to the request to
grant summary judgment, | will have 1o make findings, for instance, on the authenticity of the
document attached to the statement of claim, Other contentious matters to be resolved would
include whether the letters and work permit referenced by Megna relate to the claimed employment
relationship or whether, as asserted by Flat Point, the said documents along with documents to be
processed by Flat Point establish other contractual relations between the parties. Disputes of this
nature cannot be resolved on an application for summary judgment. Summary judgment will only
be granted in cases where, after considering the pleadings and available evidence, the courl is

“1967) 2 A ER AT
“[1967] 2 All E R 871 at 874
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salisfied that the claim or defence is patently incapable of succeeding. | am not convinced that Flat
Point is not in a position to prove its case at trial, Ii may be the case that Megna's contentions may
be more probative on a balance of probabilities than the case put forward by Flat Point, However,
adventures in delermining such issues are not to be countenanced at this juncture as Flat Point is
merely required to show that its defence has more than a fanciful prospect of success. | find that
the assertions made by Fiat Point are not fanciful and if substantiated at trial, will afford it a real
chance of success.

The application for summary judgment is therefore refused. Megna is to pay Flal Point's costs on
this application in the sum of $800.00. The further case management will be conducted on a date
o be nofified to the parties by the court office. | thank counsel for the thorough arguments
presented io assist the courl




