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(1) THE DEPUTY GOVERNOR
(2) THE ATTORNEY GENERAL Respondents
Appearances:

Mr. Sylvester Carrott for the Applicant
Ms Karen Reid for the Respondents

2015: July 01
2015: July 24

Judgment

Whether the Applicant was granted study leave after 1984. Whether the Applicant was granted
early retirement. Whether the Applicant is entitled to a pension. Whether the Applicant abandoned
hispost.

[1] Redhead, J.(AqQ): The Applicantbythis Actionisseeking thefollowingreliefs:
(1) A declaration that he Winston Thomas Buffonge is entitled to be paid a pension in accordance
with PensionsAct.
(2) An Order of Mandamus requesting (compelling) the Respondents to pay according to law the
Applicant's past and current pension with interest upon the past payments at the rate of 10% per
annumorsuchrate asthishonourable courtconsidersfitandproper.
(3) Interim Order that the Respondents forthwith pay to the Applicant the sum of $50,000.00 on

accountofhis pension entitlement.



[2]

(4) Aninterim Order that the Respondent do forthwith disclose all documents in their possession

relating to the Applicant's employment with the Government of Montserrat between the years 1959

and1997including anyinstructionbyany officerthatthe Applicant's pension shouldbe paid.

(5) In so far as the Respondents have made any decision that the Applicant is not entitled to

payment of his pension an order of Certiorari quashing the same.

(6) Damages for breach ofstatutoryduty.

(7) AnOrderthatthe Respondents dopaythe costsofthe application.

The Grounds upon which the reliefsare sought are as follows:

(@)

(b)

Between the years 1959 and 1987 the Applicant was continuously employed by the

Governmentof Montserrat.

The Applicant was granted early retirement in 1987 and was thereby statutorily entitled to a

pension when he reachedthe age of 55 years.

In 1987 in acknowledgmentof the fact that the Applicanthad been grantedearly retiremen,t
the then assistant to the Permanent Secretaryof Administration, Mrs. VeronicaWalker sought

to obtain detalis of theamount of his pension contribution.

A query arose as to the Applicant's entitlement during 1994 (although the Applicantis unaware
of the nature of the same) and the advice of the then Attorney General, Mrs. Gertel Thomwas
sought. The Attorney General explicit as to her instructions as to the payment of the
Applicant's Pension and the then Permanent Secretary of Administration sent a memorandum
to the Permanent Secretary of the Ministry of Agriculture concerning the Applicant's
Secondment to various departments and reiterating the advice of the Attorney General as to
the payment of the Applicant's pension. Again the Permanent Secretary of Administration

accepted that the Applicanthad been granted early retirement.

Notwithstanding the same, the Respondents have failed or alternatively refused to make such

paymenttothe Applicant. Suchfailureorrefusalto make paymentis unlawful.
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[6]

[7]

(D Atsome pointfollowing the volcanic eruptions in 1997, the Applicant'semploymentfile withall

documents confirming his appointment was lost.

lwishtomake some observations onsome ofthereliefssoughtbythe Applicantinlightofgrounds

advanced by him.

Inrelation torelief 4 above, in which the Claimant claims an interim order for disclosure of all
documents in the Respondents' possession. Having regard to paragraph (D above; how can the
Applicant make application for disclosure? Moreover the manner in which the Claimant's Counsel

prosecuted the claim; he was in cross examination pressing respondents' witness, in particular
Mrs.Daphne Cassellforanadmissionthatthe claimant'sfile waslost. Itiscleartomymindthat
the Claimant has accepted the fact that his (the claimant's) file on which all the documents would

havebeenfiledwaslost.

Moreover, | find it passing strange that the Claimant is able to disclose documents which were
exchanged between heads of Department for example Attorney General and were not carbon

copiedto him.

| refer for instance to letter dated 11 February 1990 from Permanent Secretary Manpower and
Administration to General Manager DFML / MIEL. That letter was carbon copied to Accountant
General, Directorof Audit, notto the Claimant. There isamemorandum of 24t July 1978 fromthe
Permanent Secretary Manpower and Administration to Manager Development Finance and

Marketing Co-operation. Thereis noindication that thiswas carbon copied to the Claimant. There
are others. My difficulty is this: if the Claimant's file was lost as agreed by both sides, how was the

Claimant able to produce these documents inevidence?

In so far as the application for disclosure, the Court ought not to make an order which cannot be

complied with.

The second observaiton | wish to make isthat by paragraph 1 of thereliefi.e. adeclaraitonthat

"Winston Thomas Buffongeisentitled to bepaid apensioninaccordance withthe Pensions Act". If
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thatreliefis granted, thenthereisnoneed forthe grantof Certioraribecausethisreliefwouldin

effectquashanydecisionmade contrarytothisruling.

Inowturntothe application prope.rLearned Counsel Mr. Garrott postulatedin hisopening thatthe
factual issue to be determined is whether the Claimant, Mr. Buffonge has abandoned his post, if so
then he would not be entitled to early retirement. Ms Reid on behalf of the Respondents, whilein
my view agreeing, said that there was a second issue, which is whether he was granted pre-

retirement leave, if not he is not entitled to pension.

In my considered opinion both issues are intertwined, because having regard to the issues in this
case, if the applicant was not granted pre-retirement leave then in my view he would have

abandoned hispost,insofarastheissuesareconcernedinthiscase.

[10J I now consider the issue as to whether the applicant has abandoned his post. In this regard the

[11]

[12]

facts as outlined by the respondents are notin dispute. In 1980 the Applicant was granted study
leave to pursue acoursein Management. Before | embarkonthis exercise, I think thatitis prudent
to give a brief synopsis of the Claimant's employment in the Government of Montserrat Service.

The Applicantis now about 72 years old.

In 1959 the Applicantcommenced employment with the Government of Montserrat (GOM) as a
teacher at the Cork Hill Primary School. In 1963he moved to the St. Augustine Primary School. In
1964 he commenced employment in the Department of Labour. In 1965 the Applicantmoved to
Departmentof Electricity. In1971the Applicantwas employed inthe Departmentof Agriculture.In
1974 he was transferred to the Chief Minister's Office as Assistant to the Permanent Secretary. In
1975 he was employed in the Development Unit which was responsible for the Montserrat
Industrial Enterprises Limited (MIEL). In 1976 MIEL and Development Finane and Marketing
merged. The Applicantremained employed with that entity until 1980 when he commenced an

unpaid studyleave.

Thefactsas outlinedby Learned Counsel forthe Respondents are that on 5'"November 1980the

Claimantwas advised thathe wasgranted study leaveforaperiod ofone year withfurtherperiods



of leave to be considered on an annual basis. The Claimant's study leave was extended for
successive periods until 5th'December 1984. He applied for further studyleaveon 8t January1985
and 18"June 1985.Learned Counsel argued thatfrom his letter of 18" June 1985itis evident that

the Claimanthad notbeen enrolledinany classes.

[13] By 30N July 1986, the Permanent Secretary Administration again requested that the Claimant
provide an Enrolment Verification in order to process the year's study leave applied for. The
Claimant did not respond nor did he provide the Enrolment Verification showing that he was in fact

enrolled in a particular course of study and was attending classes inpursuance thereof.

[14]  Byletterdated 6""February1986 the PermanentSecretaryadvised the Claimantthatifthey did not
hear from him by 31st March 1986, they will consider his employment terminated in accordance
withMontserrat Statutory Rules and Orders1980No.37 Section 31(1); whichprovides asfollows:
31(1) "An Officer who is absent from duty without leave for a continuous period of one
month,unless declared otherwise by the Governor, shall bedeemedto haveresigned his
office and thereupon his office becomes vacant and the officer ceases to be an officer.

(2) An Officer whois absent from the territory without permission shall be liable to summary

dismissal".

[15]  On30"July1985the Permanent Secretary Administrationwrotetothe Claimantasfollows:
" DearMr. Buffonge

We acknowledge receipt of your telegram of May 23 and your letter of June 18, 1985
2. Theinformation has been noted.
3. Pleaseletus haveyour Enrolment Verification as soon as possible so thatthe
request for an additional four years "No Pay" Study leave could befinalised.
4. Best wishes.
Yours Sincerely
Sgd T. V. Walker
Permanent Secretary Administration (Ag)

CC: Permanent Secretary, Development
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On 6t February 1986, The Permanent Secretary Administration wrote to the Claimantas follows:
"Dear Mr. Buffonge,

Please refer to our letter of July 30 1985 - Copy attached for ease of
reference.

2. To datewe have not had any response from you. If we do not hear from
you by March 31 1986, we will assume that you are no longer interested in being
granted study leave and your Services will be considered terminated in accordance
with Montserrat Statutory Rules and Orders 1980 No. 37 Part 1. Section 31(1) and we

quote. [The Provision of the Section was referred to above]

Yours faithfully
T. Veronica Walker

Permanent Secretary, Administration

CC: Hon. Financial Secretary

P.S. Development”

On 19" February 1986 the Claimantrespondedto the Permanent Secretary's letter of 30" July

1985, thatis 7monthslater, enclosing the Enrolment Verification.

Learned Counsel for the Respondents questoned,in my words, its autherticity with justification as
in my view it is doubtful, whether this Enrolment Verification really supports the Claimant's

assertionthathewasenrolledinaClassatCollege.

On the Enrolment Verificationform dated February 18, 1986
"Expecteddegreedate”- N.A:"Classof'- N.A

In my considered opinion, | glean from the document that the expected date of completion of
Claimant's degree according to the form was not applicable or unknown. Class to which the

Claimant was assigned was not applicable- unknown.
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[25]

As Learned Counsel for the Respondents in her written Submission contended that the enrolment
verification dated 18" February 1986 does not identfiy a Course of Study, it purports to be for the
winter term and so was not for the current period and most telling stated "N.A." where the institution

was toindicate the expected degree date.

Ms. Reid argued thatitis unsurprising that thisinformation was not sufficient and the letter of 30t
October, 1986 requesting information by 30t November was sent to the Applicant. The Claimant
by his own admission did not respond, instead he attempts, according to Learned Counsel to
"plaster" this sore omission on paragraph 15 of his affidavit by stating that he telephoned Mrs.

Walkerin November 1986 because he did not want to lose his entitlement to pension.

The Claimant left Montserrat in 1980 to pursue a Course in Management. In cross-examination he
said that in 1986 he was at Northeasten University But remarkably he said that he cannot recall
what course he was taking then. Yeta year earlier in 1985 he can recall as he said in cross-
examination he was at Rosberry Community College taking low level classes in English etc. The
Claimant also said in cross-examination that from 1981 he pursued employment in the United

States because he had to support his family.

Mr. Buffonge admitted in cross-examination that that when he obtained Study leave from the
Government of Montserra,t he understood that he must return to work at the end of leave. The
Claimant admitted in cross-examinaiton that he never attempted to resume duty because schooling
was part time and he could not finish the course. Then the Claimant made what | consider to be
this alarming statement. He said the approval was never denied in 1986"| never got a letter saying
approvalwasdenied". Sohe assumedthathe was granted the additional study leave orthe Court

should soassume.

The Claimant's application for Study leavewas granted in 1980 for a period of one year with further
periods of leave to be considered on a yearly basis. By this, | understand that at the end of every
yearthe Claimantif he wishesto extendthe period must make an application foran extensionand
if granted then his leave would be extended, if not he should return to his employment in

Montserrat.
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Mr. Buffonge admitted in cross-examination that "l cannot say that after 1984 | received any more
approval for study leave”. The Claimant admitted in cross-examinationwhen he wrote in aletter to
the Permanent Secretary on 26t July 2000 that he was granted study leave from December 5t
1980 and had renewals up to December 1990; that it was a mistake. The Claimant's assertion
made to Permanent Secretary Administration by letter dated August4, 2000; | am sure - but
cannot prove at this time - "that | was granted an additional four years no pay study leave in

1996..."is clearly incorrect.

I nowexamine the Claimant's Claim that he was granted early retirement and therefore was

entitled to a pension.In a letter dated 12 September 1986. Mr. Buffonge wrote to the Permanent

Secretary. Inthatletter he wrote that due to financial constraints he was only able to pursue the
programme on a part time basis and that it would take him another 2112 years to complete the
programme. Continuing in that letter hewrote:
"This time could be significantly reduced if | were able to enter a full time
programme. The possibility | am now looking into.
| understand that Government would make study loan available to interested
Montserratians pursuing educational programme abroad. If this is so,  would like to
beconsideredforsuchaloan.Ifnotthenlrequestthatmystudyleavebeextended
forafurther period to December 31,1988.
The documents to substantiate this request will be forwarded to you as soon as they
become available. If neither of the above are (sic) acceptable, lwould like to enter
into discussion with you regarding early retirement from the service as indicated in
your letter under reference.
| look forward to hearing from you.
Sincerely
Thomas W. Buffongé .

The Permanent Secretary, Administration in a letter of reply to the Claimant on 30" of October
1986 reminded the Claimant of the need for him to produce to the Government definiteevidence

fromthe school or university that he was attending to show that he would have completed his
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degree programme within 4 years. In the absence of this evidenceyour alternate option would be
to consder early reremert. If no answe is received from you by 30" Novenber 1986 we will
have no alternative but to terminate your employment. | note that the alternative was to terminate
the Claimant's employment; not to enter into discussion regarding early retirement as requested by

the Claimant in his letter to which the PermanentSecretary was responding.

On 21stFebruary 1987 (nearly 4 months pastthe deadline......... ), the Claimantrespondedtothe
letter of the Permanent Secretary referred to above. In this letter he wrote that following
discussionswith the Permanent Secretary Development and the Personnel Office during his visit to
Montserrat on January 6, 1987 he had decided to take early retirementfrom the service and asked

thatthisletter be consideredas his formal request for early retirement.

On 11t August 2000the Permanent Secretary, Department of Administration wrote to the Claimant
as follows:
"Dear Mr. Buffonge,
Please refer to your letters of 26thand 28t July 2000 along with attachments in
support of your claim for terminal benefits. As you are aware, your case was
referred to the Legal Department for advice. The matter has been carefully reviewed
and provided below is a Summary of the Attorney Genera'ls opinion on the matter.
(1) Fromtherecords shown, it appears you left to follow a study program abroad
until December 1984.1n January 1985 you applied for further four years study
leave and was required to submit evidence of your course of study and the
progress made, along with expected completion date. You were reminded again
in July 1985, after a 6 month period and again in February 1986, and of the
consequences of your failure to reply. You then produced adocument from
Northeastern University purporting to verify your enrolment for a full time
program for the winter semester,adocument which did not givethe content of
the course or the qualification it led to.
(11)Thereisnoevidenceto showyouweregranted approval forafurther four

years of study leave from 5t"December 1989. You did not report for work and we



have no explanation of what you were doing between December 1989 and your
emergence in 1997 to make a claim.

(111) It is clear that you do not qualify under any of the paragraphs in
Subsection (1) of section 6 of the Pensions Ordinance, unless you can
satisfactorily explain your reason(s) for failure to resume duties in 1984, it must
be concluded that youabandoned your postsometen years.
lamsorrytosendyouwhatlknowisadisappointingreply.

Yours Sincerely,

Claudia C. Roach (Mrs.)

Permanent Secretary"

[31J After a clear and well reasoned opinion by the Attorney General. There comes a document

[32]

[33]

exhibited in the Affidavit sworn to by Mr. Clinton Irish and filed on 10th January 2014.

By paragraph5ofIrish's affidavit he sworeinter alia:
"There is now produced and shown to me marked exhibit AEI-1. A true copy of amemo
which was written and signed by me on behalf of the Permanent Secretary of
Administration... | should point out that the reference 4/2-111 contained within the memo
refers specifically to the Claimant's file." The deponent, Arnold Irish made application for

earlyretirement in 2002. He was retired from Government Services in 2003.

The million dollar questionis, how did he come in possession of this document to exhibit it to his
affidavit? It is agreed by both sides that the Claimant's file went missing after the volcanic
eruptions. Exhibit AEI-1 was a memo from Permanent Secretary Agriculture to Permanent
Secretary Administration. Thereis no indication on the document that it was carbon copied to the
Claimant. In fact, | would be most surprised if it was. Was this document extracted from the file
after it went "missing" or before? As one cannot imagine that the deponent Mr. Irish would have
walked off the job with that document to have possession of it eleven years after he left the
Department of Administration. Insofar as is relevantto this matter, the documentsays on the face
ofit." The Attorney General's Letter; copy attached, is quite explicit as to the payment of

Pension to Mr.Buffonge.

10
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[36]

[37]

[38]

[39]

Yoururgentattention to this matterisrequested.

Signed: E. Daley"

The Attorney General's letter is not available. One thing however is clear, that docume nt does not
say on the face of it that pension should be paid to the Claimant. Even fit did, that advice could

notbind this court.

Mr. Irish himself in cross-examination said that the document does not say the Claimantis to be
paid a pension, but rather he isinferring thatis whatit says. Mr. Irish admitted in cross-examination
thathe made application for early retirement to the Governor. He said that his letter of request was
senttothe Governor on 26th September 2002. He had to wait for approval. He could not walk off

the job before he was granted approval. He was then paid his pension and gratuity.

The Claimant could not establish that he made application to the Governor for approval of his early

retirement.

In the letter of 12th September 1986 to the Permanent Secre tary Administration the Claimant put
forward an application for aloan from Governmentto enter into full time education. Extens ion of his
study to December 1988. Then he wrote, "if neither of the above are (sic) not acceptable, | would

like to enter into discussion with you regarding early retirement.”

In so far as | am aware, there was nothing else regarding early retirement. What | have just
referred to cannot be regarded as an application by the Claimant for early retirement. | am of the

view that an application must be made to the Governorin order to be granted early retirement .

Section 341 provides:
(1) An officer whether holding a pensionable or non-pensionable post will be required to
retire on attaining the age of 55 years ; Provided that in exceptional circumstances and in

the publicinterest, a public officer may be recommended by the Commission or authorized

1 Public Service Regulations

11



officer to be re-employed in the public service after he has attained the age of compulsory
retirement.

(2) Any officer may at any time after he has attained the minimum age specified in the
pension law for retirement, apply to the Governor for permission to retire and shallin his
application state the grounds on whichitis based.

The minimum age specif ied in the Pensions Act is 45 years 2

[40] At paragraph 10 of his affidavit, the Claimant swore that in January 1987 he travelled to Montserrat
and had a meeting with the Permanent Secretary Admin istration who informed him that if he made
formal request for early retirement, it would be granted. The records reveal that the Permanent

Secretary atthe time was Mrs. Theodora Veronica Walker between 1985 and 1987.

[41] Inre-examination he said thatitwas Mrs. Walker he metin person. Mrs. Walker in hertestimony

said that she did not recall having any meeting at all with the Claimant in January 1987.

[42] Learned Counsel, Ms. Reid in her Written Submissions contended that the alleged letter of 21
February, 1987 references alleged conversations with the Permanent Secretary of Development
and not with the Permanent Secretary Administration. Ms. Reid argued that itis clear that the
alleged telephone conversation and visit were manufactured by the Claimant solely to try to explain
away why he never responded to the letter of 30th October and to avoid the consequence of being

absentwithoutleave whichisthe abandonment of one's post

[43] lam entirely in agreement with this argument.

[44] Mr. Garrott in his Skeleton Submission argued "the Court may no doubt view Mrs. Walker as being
notonly animpressive witness butin facta model witness. She was and is wholly impartial. She
had no inte rest in the outcome of the proceedings. | entertain no doubt as to her impartiality .
However, unfortunately | cannot classify her as model or impressive witness. Through no fault of
her own, | suppose it was because of her age, she was unable to recall most of the events

surrounding this case.

2 See Section 6 | (a) of the Pensions Act Cap 184
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[50]
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Learned Counsel for the Claimant Mr. Garrott argues that paragraphs 3 to 5 of Mrs. Walker's

affidavitwhichwasnever challenged,isthenubofClaimant'scase.

In paragraph 3 of Mrs. Walker's affidavit, she deposed "l also saw from the correspondence that
Mr. Buffonge applied for early retirement as he was entitled to do and this was an option that was

puttohimbythe Permanent Secretary.

Moreover | see that | myself was engaged in the correspondence concerning his pension
contributionswith another Departmentin 1987. | can say that | would not have been instructed to
write such correspondence concerning his pension contribuitons unless the Applicant had indeed

been granted early retiremeti.

Inmy considered opinion this is amatter of conjecture by Mrs. Walker. The problem that the
Claimant hasin my viewis that he alleges that he had early retirement. Mr. Irish, the Claimant's
witness says he made applicationfor early retirementto the Governor. He had to waitfor approval
from the Governor. That approval from the Governor, in my opinion must be obtained in a
document sent to the Applicant. It would not have beenon the file, a copy may have been on the
file. Where is that Document? The Claimant has failed to produce any document showing that he

was granted early retirement by the Governor.

| find as a fact that the Applicant was never granted early retirement.

Finally, Learned Counselfor the Applicantarguedthat there are no recordsto indicate whether the
Permanent Secretary within the Department of Administration replied to Claimant's request for

early retirememor whether his request for eaily retirement was granted by the Governor.

As | have notedabove, ifthat was so, then the Claimant should have been able to produce that
document in orde to show that he was granted early reiremet. He faikd to do so and in my
opinion he could not do so because he was neverissued with such a document because he was

never granted early retirement by the Governor.
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[52] The Application ofthe Claimant fails.

Costs to the Respondents to be agreed.

1AL

Albert Redhead
High Court Judge
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