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DECISION

[1]  Henry, J. {Ag.): The Applicant filed a Notice of Application on June 26, 2014 in
which he seeks an Order inter alia for the State of Saint Vincent and the Grenadines to
provide the necessary funds for a DNA expert with all incidental and related costs
attendant thereto such as airfare to attend trial, accommodation to attend trial, cost of
report, fees to procure the DNA expert to attend the actual trial; and stay of proceedings
until the DNA expert is appointed, expert report paid for and all attendant cost of such
an expert is paid for by the State.” The Notice of Application was supported by three
Affidavits of Kemilia Anderson filed on June 20 and 27, 2014 respectively and October
7, 2014,

BACKGROUND

[2] On October 5%, 2008, the Applicant in this matter, Ali Gibson, was committed to
stand trial for the murder of Lakether Duke. An indictment by the learned Director
of Public Prosecutions dated May 31, 2007 was brought against the applicant. It
appears from the records that the trial was traversed and has not yet commenced.
The instant Application was filed just prior to the conclusion of the previous
session of the criminal assizes and was deferred until the current session due to
the departure of the trial judge from the jurisdiction. This case was listed for case
management on October 9, 2014. On that occasion, learned counsel for the
applicant presented the application for consideration as part of the case

management proceedings.

[3] The Application is purportedly made pursuant to sections 1 and 8 of the
Constitution of Saint Vincent and the Grenadines. By its very nature and content,
being an application for an administrative order, it invokes the provisions of Parts
56 and 27 of the Civil Procedure Rules (“CPR") 2000. The High Court
Constitutional Redress Rules' and Part 56 of the CPR establish the procedure for

initiating applications for administrative orders.” The Applicant did not comply with

' Cap. 10 of the 2009 Revised Laws of Saint vincent and the Grenadines
? Rules 56.1 and 56.7 of the CPR 2000



(4]

those procedures by filing a Fixed Date Claim Form®, heading up the application
“Originating  Motion™ or filing an affidavit by the claimanvapplicant®
Notwithstanding, the court in exercise of its powers under Rule 26.9(4) of the CPR
2000 has decided that in pursuance of the overriding objective and in light of the
delay in setting this matter down for hearing within four weeks as mandated by the
CPR® it is just and equitable in all the circumstances to make an order to put
things right. Accordingly, it is ordered that the failure of the applicant to initiate
proceedings and proceed in accordance with Part 56 of the CPR is not fatal to his
claim and the Notice of Application will be treated as a Fixed Date Claim Form,
and it and other pleadings in this matter are hereby deemed properly filed as
required by Part 56 of the CPR 2000. The Applicant will accordingly be referred to

hereafter as the claimant.

The court has also had regard to the length of time that has transpired since the
claimant was committed to stand trial. In an effort to expedite the progression of
those criminal proceedings, the court declined to issue directions pursuant to Rule
56.11 of the CPR and decided fo treat the first hearing as a trial of the claim as it
is a matter which the court considered could be dealt with summarily, it appearing
that all of the relevant facts were before the court on the Affidavits of Kemilia
Anderson and J-Lany Williams and the depositions recorded at the preliminary
inquiry of which the court takes judicial notice. {n addition, the Application as
framed outlines the grounds on which relief is being sought, the facts on which the
claim is made, identified and effected service on the appropriate defendants.
Similarly, counsel for the claimant and the respondent have canvassed widely the
legal issues which the court will need to consider and have provided substantial
submissions in this regard. The matter is accordingly being dealt with pursuant to
Rules 56.11 and 27.2(3) of the CPR 2000.

* Rule 56.7{1) of the CPR 2000
“ Rule 56.7(2) of the CPR 2000
* Rule 56.7(6) &(7) of the CPR 2000
® Rule 56.7(8) of the CPR 2000



[3]

[6]

The Affidavits of Kemilia Anderson filed on June 20, and October 7. 2014 merely
repeat the grounds of the application and the submissions made by learned

counsel for the claimant and add nothing to the factual background or issues in

this case.

In response to the claim, the respondent filed on October 1, 2014, an affidavit of
J-Lany Willlams Crown Counsel in the chambers of the Honourable Attorney
General in opposition to the claim. In it, Mr Williams repeats some of the
arguments outlined in the written submissions filed on behalf of the respondent.

He deponed infer alia that:

(a) As there i1s no DNA expert available in Saint Vincent and the Grenadines,
the State provided funds to obtain the services of an independent DNA
analysis (sic) from the Federal Bureau of Investigations (FBI) located at
Quantico, Virginia in the United States of America, with all the attendant and

related costs which were occasioned.,

(b) This independent DNA expert evidence has already been provided by the
State through the said laboratory of the FBI; and which independent DNA
expert evidence had been properly provided to the Applicant as seen in
exhibit "KA1" attached to the Affidavit of Kemilia Anderson.

(c) The scientific analyses provided by the FBI laboratory are widely
considered to be independent, impartial, unbiased and fair by the State of
Saint Vincent and the Grenadines, and so too by several other Caribbean

States.

{d) The request for a second independent DNA expert report is baseless,
unnecessary, wholly unsupported by the evidence provided by the Applicant;
and would result in an unnecessary additional and dupiicate expenditure on

the part of the State.



[7]

(8]

(e) The name “lvan James” was referred to in the deposition of Sergeant 222

Selwyn Jack at the Preliminary Inquiry of 17 of 2007. The relevant portions of

the Deposition are attached and marked “JW1”.

(f) The applicant has failed to demonstrate that without the services of an
additional independent DNA expert his trial would not be fair, and has failed to

show to the court how his rights are being or at risk of being infringed.

(g) That we cannot admit or deny whether the applicant currently has no
access to funds and is indigent, as we have no information upon which to

confirm or deny same.

(h) The Applicant’s claims are without merit and should be dismissed.

The deposition of the investigating officer in the criminal murder case against the
claimant, Sgt. Selwyn Jack, was exhibited to Mr J-Lany Williams’ affidavit along
with the DNA report submitted by the FBI laboratory which is the subject matter
of this claim. In his deposition, Sgt. Jack detailed the steps he tock during the
course of his investigation into the murder of Lakether Duke including the fact
that intimate samples were taken from the claimant and submitted to the FBI
laboratory in Quantico for DNA analysis on August 28, 2005. He indicated in his
deposition that he received the results of that analysis on October 5, 2006 and
notified the claimant accordingly. While Sgt. Jack states in his deposition that
samples were taken from one Philmore Allen and one lvan James, he did not say
that those samples formed the subject matter of the report from the FBI

laboratory.

Sgt. Jack’s deposition refers to the report received from the FBI iaboratory. J-

Lany Williams’ affidavit’ acknowledges that this is the report exhibited to the Affidavit of

Kemilia Anderson filed on June 20, 2014.°% It is important to detail the contents of the

’ See paragraph 4(b}
®5ee paragraph 21



report. On page 1 it is addressed to the Commissioner of Police and dated September
29, 2006. The address on the letterhead is: FBI Laboratory, 2501 Investigation
Parkway, Quantico, Virginia, 22135. The case ID No is entered as 95A-HQ-1507124,
Lab No. 050823004 PF OI. The reference is “Communication dated August 16, 2005". It
s titled:

lvan James;
Ali Gibson,
Lakether Duke — Victim

Homicide Offenses

The date specimens were received was given as August 23, 2005. It lists the Items

from Lakether Duke as: Q1 — vaginal swab; Q4 - Oral Swab and Q6 -~ Fingemail

scrapings. Under the rubric “ltems from Ali Gibson” the following are listed: Q11 — swab

from right arm; Q13 — pants; K1 Liquid biood sample from Lakether Duke; K3 — Liquid
blood sample from Alfred Philmore Allan; K4 - Liquid blood sample from lvan James;
and K6 - Liquid blood sample from Ali Gibson. This is followed in the report by the
statement “This report contains the results of the nuclear DNA analyses and

supplements the FBI Laboratory report dated January 3, 2006.” No mention is made by

Sgt. Jack in his deposition of a report dated January 3, 2006.

[9] The Results of the Examinations are set out on pages 2 and 3 of the report. Of

significance are the findings that:

(a) Based on the STR typing results and to a reasonable degree
of scientific certainty, the contributor of specimen K6 (Gibson) is

the source of the DNA obtained from specimen Q1.

(b) Based on the STR typing results and to a reasonable degree
of scientific certainty, the contributor of specimen Q4 {(Duke) is

the source of the DNA obtained from specimen Q13 — 1.



(c) The STR typing results from specimen Q6 indicate the presence

of DNA from more than one individual.

[10] Under the rubric “Remarks”, the author of the report states that the results of
additionai FBI Laboratory examinations are the subjects of separate reports and also
that upon completion of all requested examinations, the submitted items will be returned
to you under separate cover. The report is signed Eric G. Pokorak, DNA Analysis Unit 1,
703-632-7586. An apparent footnote on the final page states “This report contains the

opinions/interpretations of the examiner(s) who issued the report.”

[11] On reviewing the report and the depositions, | make the following observations:

(a) The report on its face appears to deal with "Homicide Offenses”,
suggesting more than one. No explanation is provided by the
investigating officer in his deposition regarding this and no
deposition was taken from the examiner or examiners who

conducted the analysis or analyses and prepared the report.

{b} A number of samples listed under the rubric “ltems from Ali
Gibson” refers to other individuals: Lakether Duke, Alfred Philmore
Allan and lvan James. While Sgt. Jack indicated that samples
were taken from them during his investigation, he does not say
what he did with those samples. It is not apparent on the face of
Sgt. Jack's deposition that the samples taken from Allen and

Jack were the subject of the report received from the FBI laboratory.

(c) The report refers to pants being Q13. None of the witnesses who
gave depositions in the criminal case account for the genesis of those
pants. Sgt. Jack does not depone that he recovered pants as part of his
investigations or that he submitted pants to the FBI laboratory. The only

statement he made in relation to pants is on page 18 of his deposition



where he states “That pants was Gibson’s pants.”

(d) The report mentions a report dated January 3, 2006 but there is no
record in the depositions of such a report. The writer of the report states
that he received the samples on August 23, 2005 while Sgt. Jack says
that he delivered them to the FBI Laboratory on August 28, 2005.

(e) The sample described as the fingernail clippings of the deceased,
based on the findings in the report, contained the DNA of more than

one individual.

{f) it is not evident whether Erik G. Pokorak is the analyst who conducted

the DNA analysis and if so, what are his credentials.

[12] | hasten to add that in response to a question from the court during the hearing, the
learned Director of Public Prosecutions said that the Respondent has no information
whether the expert's qualifications and other background details were provided to the
claimant. ft is against this background that the present claim was brought and is being

considered.
GROUNDS ON WHICH RELIEF IS SOUGHT

[13] The grounds on which the Application was made and which now form the

claimant's statement of case were set out as follows:

1. The claimant was committed to stand trial for murder on the 5" October

2006.

2. The claimant is indigent and was not provided with a Lawyer at the

Preliminary Enquiry stage.



3. Counsel Nicole Sylvester was appointed by the State through its very

limited legal aid scheme to represent the claimant as the assizes.

4. Vital independent DNA Expert Evidence is needed for the claimant's
defence is not available because the claimant has no access to funds to
pay for and provide for same. The independent DNA evidence is required

to enabie the claimant to properly prepare his defence.

5. The claimant being a man of no means and in the interest of justice and
having regard to the nature of the offence requires that full and effective

legal aid be provided to the claimant.

6. Failure to provide the claimant with an independent DNA Expert for his
defence tantamounts (sic) to an abuse of process and deprival of a fair trial

to the claimant.

7. The claimant is in desperate need of independent DNA Expert Evidence to
conduct his defence and is in no position to do so without the aid of legal

aid funds being provided to facilitate same.

8. The lack of independent DNA Expert Evidence deprives and prevents the
cltaimant from raising and/or relying and/or effectively raising and/or relying

on a defence.

9. What is even of greater significant (sic) is that there is no such DNA
Expert available in the State of St. Vincent and the Grenadines and as
such the claimant will require funds to obtain the services of a DNA Expert
from abroad with all the attendant and related costs that would be so

occasioned.

10. This matter is brought to the Court's attention either as the High Court
Criminal jurisdiction on the basis that to proceed with the claimant’s trial will

tantamount (sic) to an abuse of process and a deprival of the concept of



equality of arms and the right to effective participation at trial and or

alternatively, it is filed in the constitutional jurisdiction of the Court.

11. In the circumstances the State of St Vincent and the Grenadines has
contravened and or is likely to be contravened (sic) the fundamental rights
of the claimant as guaranteed to him under section 1 and 8 of the

Constitution Cap 10.

12. Further, what is of note is that when one examines the DNA Report as
disclosed by the State, on the face it (sic) there are inconsistencies which

further bolsters the desirability of an independent DNA Expert Report.

13. The State of St Vincent and the Grenadines is a signatory to the
European Convention in (sic) the protection of Human Rights which mirrors

Section 8 of the constitution of St. Vincent and the Grenadines.

14. Art 14 of the International Covenant on Civil and Palitical Rights (ICCPR)
to which instrument St. Vincent and the Grenadines is a party also contains

similar minimum stands (sic) as outlined above.

15. This is an indictable matter for one of the most serious offences in the
State in the (sic} death penalty and conviction could be had based on the
evidence of a DNA Expert and it would be unjust, unfair, prejudicial that the
Applicant is not able to avail himself of such an expertise through public

funds.

16. Due process and the protection of Law as enshrined in the constitution of

St Vincent and the Grenadines would be compromised.

17. On the face of the report it is titled VA James, Ali Gibson on page 1, Ivan

James are not names known to the claimant.

On page 2 of the report it refers to liquid blood sample from Alfred

Philmore Allen, lvan James and Ali Gibson.

10



18. The FBI laboratory report is at page 28 to 31 on the deposition. A copy of

the report is annexed hereto and marked ‘A’

18, The claimant is deprived of equality of arms, fairness and the protection of

the Law.”

SUBMISSIONS - CLAIMANT

[14] Learned Counsel for the claimant, Ms Nicole Sylvester filed written submissions on

June 20, 2014 and supplemented them by oral submissions at the hearing on October

25, 2014, Her submissions overlap in parts but are retained in this decision as

comprehensively as urged on the court to ensure cohesiveness. They essentially are

that;

1.

The right to life is a fundamental right in law and is enshrined in sections 1
and 2 of the Constitution — R. v Hughes®; R. v. Spence™. Section 8 (1) and
(2) of the Constitution further guarantees the right to a fair and public hearing
in the determination of any criminal charge. One essential aspect of the right
to a fair trial is the right to have adequate time and facilities to prepare a
defence. In cases of murder, the gravity of the charge required counsei to
pursue with his client "a full and searching inquiry into the facts”. The right to
adequate facilities to prepare a defence includes the right of the accused to
obtain the opinion of independent experts in the course of preparing and
presenting a defence — section 8(2) of the Constitution, Article 6(3)(b) of the
European Convention on Human Rights (“ECHR”) and Article 14 of the
International Covenant on Civil and Political Rights ("ICCPR").

2. The accused is indigent and through no fault of his is unable to obtain

independent medical expertise — DNA evidence. The interests of justice
require that an accused in these circumstances be provided with independent

medical expertise to assess and evaluate the DNA Report to be relied upon

* [2002] UKPC 12
¥ [2001) UKPC 35

11



by the prosecution. The cost occasioned by such an expert ought to be
provided for at public expense i.e. the State. In any indictable matter which is
to be tried before a judge and jury that may result in death upon cenviction,
the interests of justice require than an indigent accused who wishes to have
independent DNA expertise to assess and evaluate the potential evidence
against him be provided with such expertise at public expense. The absence
of such an evaluation for an accused who cannot afford to pay for such
services means that the trial is unfair and any conviction derived thereon
should be quashed — Deitrich v R'".

3. To allow the accused to stand trial without the benefit of independent medical

expertise is to deprive him of the chance of an acquittal on a serious charge
and any conviction derived thereon ought to be set aside as being unsafe and
unsatisfactory. It is the duty of the trial judge to stay the criminal proceedings
until @ DNA Expert is made availabie to the accused. There is no reason to
wait until an unfair trial has begun before taking steps to forestall it — Frank

Gibson case'?.

The right fo a fair trial implies also the appearance of impartiality not only
actual impartiality. It includes the right to effective access to the court, equality
of arms and the right to effective participation in the proceedings. The concept
of equality of arms introduced by the European Court of Human Rights in

3 requires a fair balance between the opportunities

Neumeister v. Austria
afforded to the parties involved in litigation. Each party must be on the same
level playing field and no party should be subjected to conditions that lace the
party at a substantial disadvantage in relation to the opponent. The provision
of the State's DNA expert flies in the face of the concept of “equality of arms”,

removes the notion of a level playing field and places the accused at a

1 [1992] ALR 3185 at 338

 Ibig.

'1{1968] 1 EHRR 91
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substantial disadvantage. In order to ensure that there is a level playing field,

the State should provide funds for an independent DNA Expert.

5. Any society which seeks to secure its peace and good order by administration
of criminal justice should accept as one of the costs of providing a civilized
system of justice, the costs of providing independent medical expertise where
it is needed to guarantee the fairness of a criminal trial — section 8 (2) (a) &
{c) of the Constitution. If an accused charged with murder who through no
fault on his part is unable to obtain independent medical expertise applies to
the trial judge for a stay, in the absence of exceptional circumstances the ftrial
should be stayed until independent DNA expertise is availabie. To continue a
trial in such circumstances is unfair and would deny the claimant facilities for
examining witnesses for the Crown — section 2 of the Constitution; and any
conviction derived thereon ought to be quashed by an appellate court for
reason that there has been a miscarriage of justice in that the accused has

been convicted without a fair trial.

6. The right of an accused to secure a fair trial is a fundamental element of our
criminal justice system — Jago v. District Court of New South Wales™. The
right of the accused is manifested in rules of law and of practice designed to
regulate the course of the trial - R. v. Sang'®. The claimant would not be able
to have a fair trial unless he is provided with state-funded DNA expertise by

an independent expert because:

(a) the only evidence in the criminal matter which purports to
connect the claimant to the offence is an FBI laboratory
report provided by the prosecution. Ex facie on the document

there are inconsistencies.

“ [1989] 87 ALR 577; 168 CLR 23 per Mason CJ at 29, Deare ) at 56, Tooney J at 72, Gaundron ] at 75.
** [1980] AC 402

13



{b) The claimant is fettered from being able to challenge the veracity
and cogency of that document without the aid of a DNA expert to
assist him in analyzing the DNA Report provided by the
prosecution in terms of formulating the questions, and assisting
in the probing and testing of that evidence (which is of a complex
and scientific nature} and to point out to the jury any weaknesses
in that report — adopting and embracing the findings of the court
in the Frank Errol Gibson case — para. 37. The peculiar
circumstances of this case require the assistance and expertise
of someone who is separate and distinct from the expert services

provided in this case.

(c} The expert who prepared the report cannot be expected to
provide the type of probing testing information that this accused
would be required to assist him in pointing out to the jury the

weaknesses that may be inherent n the very report.

7. The inherent jurisdiction of the court extends to a power to stay proceedings to
prevent an abuse of process or the prosecution of a criminal proceeding which
will result in an unfair trial — Barton v. R™®. It is in the interest of justice and a
fair trial that an accused is able to avail himself of all possible defences,
particularly where a conviction or acquittal could only be had based on the
evidence of a DNA expert and where no such expert is available in the State.
In those circumstances, it is the duty of the trial judge to exercise his discretion

to stay the criminal proceedings until an expert is made available.

8. The requirement of due process and protection of the law as enshrined in
section 8 of the Constitution requires that the accused must be provided with
independent medical expertise to enable him to properly defend the charge of

murder; a conviction secured in the absence of such expertise ought to be

'®[1980] 147 CLR 75 at 95-6; 32 ALR 459

14



10.

11.

. .1 . .
quashed — Moiseyev v Russia'’, Piruzyan v. Armenia’®, Sanchez-Reisse v

Switzerland'®.

The only evidence that purports to link the accused to the crime is one that is
highly scientific, without which there is no case against the accused. The
claimant requires the aid/assistance of an independent DNA expert so that he
would not be hampered in his defence. The claimant does not allege that the
report is tainted in any way regarding lack of independence between the office
of the DPP and the FBI's laboratory, but its reliability is in question. The

claimant also relied on the case of Frank Errol Gibson?.

The FBI report lacks the required independence because at no point did it
have the Applicant’'s input and at no point was he provided with copies of any
instructions given to the expert when the exhibits were sent. It is envisaged
that the analysis of samples already analyzed by the FBI expert would be

necessary — Affidavit of Kemilia Anderson.

The claimant is not asking for costs in excess of what legal aid would provide.

SUBMISSIONS — RESPONDENT

[15] Learned Counsel for the Respondent Ms Duncan filed written submissions. She

submitted inter afia that:

1. The claimant contends that there are ‘“inconsistencies” in the FBl report,

which, he claims further bolster the desirability of an independent DNA Expert
Report. He does not set out what these inconsistencies are, but later states
that, "On the face of the report it is titled IVA James, Ali Gibson on page 1,

lvan James are not names known to the claimant.” It appears as if the

 No. 629/00 decision given on 6" April 2009, paras. 217, 220, 221, 223, 224
b 33376/07 paras. 107, 108, 116 decision given on 26" Septernber 2012
¥ 9862/82 decision given on 21" October 1986 at paras. 46-51

“ Ibid.

15



presence of the name “lvan James” on the Report is the feature of the FBI

Report that leads the claimant to believe the document has “inconsistencies”.
2. The issues arising from the contention of the claimant are:
(a) Whether the FBI Report is independent “DNA Expert evidence”.

(b) Whether the State of Saint Vincent and the Grenadines has
contravened or is likely to contravene the fundamental rights
guaranteed to the claimant by sections 1 and 8 of the Constitution.
Within this issue, the question arises whether the provision of a
second independent DNA Expert Report is a “facility” within the

meaning of section 8 of the Constitution.

(c) Whether the absence of a second independent DNA Expert

Report would deprive the claimant of:

(i) the concept of equality of arms;
(i) a fair tnal; or

(i) will amount to an abuse of the process of the Court.

3. The Laboratory of the Federal Bureau of Investigations ("FB| Laboratory”) is
an internationally recognized division of the Federal Bureau of Investigations
("FBI"), which provides forensic analysis services as its facilities in Quantico,

in the State of Virginia, in the United States of America.

4. The FBI Laboratory is an independent expert organization that is in no way
funded by or connected to the State of Saint Vincent and the Grenadines. The
analysis conducted by the FBI Laboratory 1s science-based and is provided
by a non-State actor. Any contention that the analysis conducted, and the
resultant report provided, by the FBI Laboratory is not independent is wholly

without logic or merit.

16



5. The FBI Laboratory, as an independent actor with arguably unparalleled
expertise in the field of forensic science has provided “independent DNA

Expert evidence”. This independent expert DNA evidence has been provided

to the claimant.

6. The claimant has not sought to provide any evidence to support his attack on
the independence of the FBI Laboratory and any questioning of the

independence and expertise of the FBI laboratory, in this context must fail.

7. Paragraph 14 of Kemilia Anderson's affidavit states that there are
‘inconsistencies” in the FBI Report but does not outline what are the

purported inconsistencies.

8. By stating that lvan James are not names known to the Applicant, the claimant
appears to be casting doubt on the FBI Report based on the presence of the
name of a person he alleges that he does not know. In this regard, the
testimany of J-Lany Williams to which is exhibited a portion of the deposition
of the investigating officer (in which he attests that he took samples from
James Allen and Philmore Allen during his investigation) provides a cogent
explanation regarding the presence of the name James Allen on the FBI
Report. Consequently, there is no reason whatsoever to indict the
independence and expertise of the FBI Laboratory or the FBI Report and
there is no information in the FBI Report to cast doubt as to its quality. The

claim is accordingly baseless and must fail.

9. The claimant who is allegedly indigent had counsel appointed by the State
through its tegal aid scheme {o represent the claimant at the Assizes. The
provision of State-funded legal aid is not a constitutionat right but based on a
policy decision taken by the State. The State has therefore provided the

claimant with more than is even guaranteed under the Constitution.

10. Section 8 of the Constitution guarantees that every person who is charged with

a criminal offence shall be given adequate time and facilities for the preparation

17



11.

12.

of his defence. In order to show that the Constitution is being or is likely to be
contravened the claimant must show that the provision of a second
independent DNA Expert Report is included in the term “facilities”. Not only is a
second independent DNA Expert Report not included in the term “facilities”, but
the State is not obligated under the Constitution to provide any independent
expert DNA Report at all, yet it has. In support Learned Counsel cited the
decision of the Caribbean Court of Justice in the case Frank Errol Gibson v.

The Attorney General of Barbados?'.

The Frank Errol Gibson case® can be distinguished from the instant one on
the facts:

(a) The State did not provide forensic analysis in the Frank Gibson case
whereas in this one an independent DNA Expert Report has already
been provided,;

(b) The claimant in this case is requesting that he be provided with funds
to secure a second independent BDNA Report and based on the dicta
contained at paras. 28 to 32 of the Frank Errol Gibson case, it would be
straining the meaning of the term “facilities” to include within it any such
obligation on the part of the State to provide an accused with the services
of an expert funded by the State.

The provision of a second “independent” DNA Expert and Report does not fall
within the meaning of “facilities” referred to in section 8 of the Constitution of

Saint Vincent and the Grenadines.

Relying on para. 33 of the Frank Errof Gibson judgment, section 8 of the
Constitution like section 18(2) of Barbados’ states that the facilities afforded
must be adequate. The facilities afforded to the claimant have been more than
adequate, having been provided with counsel by the State through its legal aid
scheme; and an independent DNA Expert Report provided by the prominent
FBI in the United States of America.

' ¢cJ Appeal No CV 1 of 2010, BB Civil Appeal No 8 of 2007.

 Ibid.
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13. The concept of a fair trial involves fairness to the prosecution, the public and the
defendant®. It is for the claimant to demonstrate that without the services of a
second independent DNA Expert that his impending trial would not be fair -
dicta of the CCJ in the Frank Errol Gibson case®. The claimant has failed to
show this. The DNA Expert Report provided by the FBI is an independent and
unbiased one. The State has provided the Report to the claimant. Unlike the
Frank Gibson case, an independent expert report exists. The claimant seems to
suggest by his submissions that a truly “independent” report must be skewed in

favor of the claimant.

14. The claimant's upcoming trial given the FBI Report and provision of counsel by
the State for the claimant is one that prima facie appears fair both from the
perspective of the accused and the community — para. 38 of the Frank Errol

Gibson case.

15. An abuse of process has been defined as: "Something so unfair and wrong that
the court should not allow a prosecutor to proceed with what is in all other
respects a regular proceeding...”. The issue of abuse does not arise. The
respondent has done nothing so unfair that the Court should interrupt the flow
of proceedings against the claimant. The circumstances surrounding the
claimant's case including the provision of Counsel and an independent DNA
Expert and Report affords the claimant the opportunity to vigorously conduct his
defence and to conduct "a full and searching inquiry into the facts”. The
constitutional requirements have been upheld in this case in every material

regard.

16. The FBI Report was provided to the claimant within sufficient time to prepare
his defence. The claimant was provided with the contact details of the FBI

expert at the Preliminary Inquiry — in the deposition. The claimant has failed to

** DPP v. Meakin [2006] EWHC 1067
* Frank Errol Gibson case at para. 34
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show that the State iz contravening or ls likely ts contravens his constiutional
righta. " he indepencectt experl repor. contains no inconsisiencies and raises no
prima fecle information to cast doubt on %5 quaiity. The Cout should
acoordingly refuse the Crders sougiit by the claiment.

ISSUES
[18] The lssues for consideration are thresfold:

. Whether the clairmant has established that the Stste of Sant Vinceni and
the Grenadines has confravened or s jikely to contravene fundaments: righits
guararieed to him under section 1 of the Constitution?

2. 'Whethe: the claimant hes established that the State of Saint Vincent and
the Grenadines has contravened o is likely o confravens fundamental rigats fo
& falr izl guzranteed fo him under section § of the Constitction?

3. Whether the claimani is ertitled to be provided with stale-funded semvices of
‘a DNA expert anclor g siay of oriminal proceedings pursuart fo section 8 of the
Conslitution?

LAW, ANALYSIS AND FINDINGS

[“7] ?}@ﬁﬁ@ﬁ% LB & ej?'}*a and 16 of the Constitution of %ﬁfﬁf"}i’ Vincert and the
%ﬁmmag gvary person it Saint Vincert and the Gﬁ%ﬂm,n% [
antitled to the fundamental rights and freecoms, that is o say, the
right, whatever hie race, place of origin, pelitica! opiniors, cokeur,
creed or sex, bul sulsject in reepect for the rights and fresdoms of
athers and for the pubic inferest, to each and all of the following,

* wiesk Sohea, e 1o the 32int Vincen® s the Creradines Sonsticotien Doder. Cap. 18 of the Ravised Lawse of
Sain: Yincert and the Erenadines
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narmely —
{&) Ife, iberty, seourity of the person and the protection of
e law;
{b) freedom of congcisnce, of exprassion and of assermbly
and essociaticn; and
() protaection for the privecy of his home snd other property
and from deprivetion of sropery withou! compensation,
the previsions of this Chapler shall have effect for the purgoss of
affording arotection to those righs and freedorns subject to such
limitations cf that protection as are contained on those provisions,
belng limitations desigred fo ensure that the enjoyment of the said
rights and freadoms Sy any person doas not prejudice the rghits and

freedorms of others or the public Interest.

8, (13 if any person is charged with & oriminal cffence, Lien, unless
the charge is withdiaw:, the case shall be afforded a fair hearing
within & reasonable time by an independert and impariial cout established
bay lanw,
{2} Every persen who is charged with a criminal ofiencs -

2 shell be presumed o be innocent unti he is proved

or has pleaded guilty;

() shall be given adeguate time and facilities for the

preparation of his defence;

(e} shall be aftorded facilities to examing in persorn o7 3y
his legel mﬁ'@@g@nt&tﬂ@e the witnesses called by the
prosesution before the coutt, and to obiain the altendance
and cary out the exemination of witnesses 1o iestify on
s behalf hefore the court on the same conditions as

thoese applying to witnesses called by the prosecision;




gnd..,

18, (%) W eny person alleges thal any provisions of seciions 2 to <5
inclusive of thie Constit.tion Sas beer, is being ur is liely %o be
sontravened in ralation to him (o, ir the case of a person whe is
detained, ¥ any other perscr alleges such contravention in
reigtion, to the delzined person), then, without prejudice te any
other action with respect to the same matier that s lawiuily
available, that person (o thaf offier versen) may apply to the

High Gourt for redress.

(2) Thee High Court shall have origine. jurisdiction —

(&} o hear and determine any 2pplication made by sny person
in pursuznce of subsection { ¢ of this seciion: and

() to determine any question arising ir the case of any porson
which is referred o il in pursuence of subsection (2 of this

seetor,

ard may make such declarations and orders, issue such wiits
ard give such directions as it mey congider eppropriate for the
purpose of enforcing or sasurng the enforcement of ary of the

provisions of sections 2 1o 15 (ndusive) of this Constftution:

Provided that the High Court may decling 1o exercise ifs powers
urider his subsoction if it iz satisfied (il sdequate mesns of redross “or
the conwzveniion alleged are or have been available 1o the person

soncernad under any other law.

s
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(%) The Kigh Court shall have such powsrs in addifion to those confermed by
this section 2s may be conforred upon it by Zarizment for the purpose of
enebiing 1 mors effectively to exerdes the Jursclction confamed on it by
this section.

{6) The Chief Justice ray make rules with respect to the practice end
procedure of the High Cowrt in relation o the ursdiction and powers
conferred on it by or under this section {including niles with respect to
thae time with'n which applications mey be brought and references shal,
be made to the Vigh Cout) "

[18" An examinstion of section 1 of the Constitution demonstrates that it iz declarstory

anly of the effect of the ensulng provisions and does nut create ary fundamental righis

and protections outside of sections 2 < 15 of the Constitution. Section 18 /1) of m@
Constitution expressly provides thet the rights and freedoms are set out in sections 2
through “5, lssue No, 7 is therefore answered in 1he negative,

[18] The cleimant mekes several assertions sgzinst the sspondent under the broad
heading of “unfair trial® n this regard, the claimant aceuses the respondent of falling to
grovide him with adequate %acilities for the pieperstion of his defence as mandsted by
sectiont 8(2)c) of the Constitution. e alse claims ihat the respondent has felled or
refused fo sfford him the faciliies fo examine ihe expet witness whicn the Crown
intends to call &t his trisl Tor murder in contravention or threatensd contravention of
section 8 [2) (o) of the Consiitution. He insists that 'n order to preser: a defence at s
trial, he must have the services of 2 DNA exper fo advise him, conouct DNA analysis




and also to assist Km with formuilating questions for the DNA expet which the Crown
intende ‘@ call a8 & witness. Sssentially, the daimant maintzing that failure o the State
te provide him with 2 stete-funded DNA expert would renvder his ig! unfsir as he s
indigent and unable to pay for those seivices himself and is a falurs of e State to
place rim on perfect parity with the prosecutsral amm of the State, The clgimant rsliss
on the provisions of the Constitution and similar provisions In the Surspean Convention
o1 Human Rights (FECHR™ and the Intemationsl Covenant on CWil and
Political Rights "ICCPR™). Thelr application in decided cases outside of our jurisdiciion
demonstrates the widespread recognition of the fundarmenfsl human rghls and
freedoms snshrined in those laws.

[20] The decision of the Carbbean Cowrl of Justi o8 ("5 In the case of Frank Erret
Gibson v. The Attorney General of Barbacos®™ is very instructive in relation %o the
multiple pronged approach taken by the claimant n his shallengs to tha fairmess of his.
impending f tial. ¢ summery, in thet case an accused charged with murder
chalienged the rellance o7 the Crown on the findings of 8 medicel pracitionsr who
purperied to conduct examinations n the field of odoiiolegy on samples recovered
from the accusad. The sccused applied fo the sourt for an order that the Slate funds
the sppointment of the services of an odortologst on e behalf as he was irdigent.
The CTJ considered the applicable provislons of the Barbados Constitution and the
several issues in that case end concluted that section 18(2) of the Conslitution does
not give an sceused a right 1o the services of an expet funded by the State. Sedtion 18
(2) of the Barbados Copstilution is identical to the provisions of section 8(2) of the Saint
Vincer: and the Grenadines Cornstitution. Lkewdss, section 24 of the Barbados
Consfitution is identical to section 18 of the Saint Vincent and the Grenadines
Constitution. ~he principles emerang from ihe Frank Errcl Gibson case are therefore

sppliceble In the instant metter.

[24} At paragraphe 38 and 27 of its [udgrment, the GO staled:

# o Spoeal No OV 1 of 2010, BB Svil Appeal No € of 2007




*[38) ...a sourt may only make such an order® if after a carefit
examination of the facts of the partioulsr case the sount
considered thet a fair trial requirec 1. Section 24(7) of

the Conglitulion requires a sourt 1o exarrine the specific
circumsiances of iha aecused and the entine confex: befora
determining whether il iz appropriate to grant relief,

37 The siarting point In the sssessment is the presumption

o innocance,”
‘ [2Z) After giving careful consideration to the factual background as set out at

paragraphs [2] Shrough [12] shove, In particular:

{a) some of the resulfs in the report signed by Erik & Poxorak. one of which

sugoests thet more thar one parsor, might have had contact with the decessed
whose DNA was left under her fingemalls;

{b) the presumpltion of nnocence,

{2} the claimant's essartions that he is indigest, unable 1o pay for the sarvices of
a DNA sxpert and that the onlv evidence linking hirm to the comeiission of the
erime with which he ie charged i of & highly scientific nalure;

(d} that the claimant is charged with murder for which he could be

corvicied end sentericed to desth ™ and

{e] the substantive submissions by counise’ on both sices.

the court must gquestion whether # is talr and n the nkerests of [usles to permi? the trial
to continus without at the very minimum ensuring that the claimant is provided an
opportunity o seek clasification about the DNA analysis and the several concems he
hasg ralsed,

* i wrder providing an accused i 7
* section 158 of the Criminal Gode, Tap. 171 of the 2008 Mevised | aws o¥ the State of Saint Wincent any the
Granadines
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gramenting thet section 18(2) of the Barbades Consfiiution & almost
identical s the ECHR, (he [udges in the Frank Errol Gibson case held that an acoused
does not have a right 1z the sernvices of 2 stetefunded expert under the Constitution,

Thelr Lordships stated ai parag-avhs 128), [28] and 131) of their decision:

28] ..\ is true that the lern “aclities” found in those tex’s is

usually defined menaly by refersnce to what the erm includes
but an axamination of the jurlsprudence emenating from the

=uropean Couwrt of Human Rights gives no support to the
contention that the expressior. eqould be construed o Include

the provision of an sxpert funded by the Siete. | iz usuzily
interpreted to embrace such matters ag: a) angible oujects such
as pen, paper, compiier and books that will assist 'n the prepare-
fior: of one’s defence; 1) save where the pubdlis Interest or statute
reguires othemwise, g right of disclosure 1o the prosecution's file,
an opporunity for the accused fo acguaint himsel with the result
of investigetons camied ot throughoud the procesuings, access
to all relevant elements that have been or could be coliected by the
competent authorities. .. See Jespers v. Beigium, Mayzit v Russia

and Nafunen v Finland

[29] ...Articie 14({3)(b) of the [CCPR similarly confers on evervone
charged with 8 erimingl offencs the -ight "o have adeguele time
and facilities for the preparation of his deferice and to
oommunicate with counsel of His owr chinosing”. The Lnited
Nafions “uman Righis Commitiee has stated that *faciities” in
tmie context “rmust inchide access o documents and other
svidence: this access must include all material that the
prosecction plans to offer in court sgeinst the accused or that

are sxculpaiorny,

[21] Having reviewed all the authorities cited 12 us wa are nof

i




persuaded that section 18(2} gives an accused a right 1o
‘t.he services of an oxpet funded by the State. it seems fo

us that it wou'd be siraining the meaning of the term & in-
clued withini it any such obligation on the Darn of The Stale,
Irfemrating the provision in this way would recessarily mean
that this “right” sould property be claimed on eny occasion
and under any croumstancs by E«ww parscn who is
charged with a criminel offense”.  But the Constitution
coes aot envisege that un esch pocasio BCOL
Indigent or othenwise. would have (o have the assistenc
uf gn expert. the Siate must pay for hirn 1o acguire *h@ﬁ
senvices.” (Underining mine)

[24] While Saint Vinceit and the Crenadines is not 8 parly o the ECHR, i became a
party to the ICCPR on Novemnber &, 1984, The CCJ'e masoning and findings on the
risanitg of “Tagilities” are compeliing and scondingly 1 adopt and zpply them to the
instant case. | have reviewed the geclsion of the Ewosean Court of Furmisn Rights in
the Molseyev v. Russia czse® submitted by the Claimant on this point The judges
examined the ellegations by the applicant that he was trenspories in deplorable
conditions to the zourt house and not given spproprizis sccess o the documents in the
case file end was resticted in the use of hiz notes. Cleesly, those factug’ conditions fail
sauarely within the definiiion of faciies as oullingd in the Frank Gibson case. The
facts of the insten. case do mof. | therefore find that the sxpressicn “fzcilities” in section
8(2)(c) of the Constitution does not creste g right for an accused to be provided with
state-funded services of 2 medical expert unless he demonstrates that to deprive him of
that fecility would effectively deny hirm & fair trial. The central cuestion o be decidad
therefora is whether the claimant Hzs established ihat in order for him ta have a feir trial
he miet be provided 2t the State's expense with the senvices of a DNA expat.

—— —
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[25] It was urged on this cour by *he }“ﬁﬁﬂmma’*i fhat the concept of equalfity at arms
req.ires that he be slaced on egual foot ing with the prosecutior, et the expenss of the

State, during his criminal trial and thet any secgatior from thet corfravenes =

constitutionally protectad rght. I response (o a similar submission in the Prank Gibson
case, the CCJ rejected that argument and feig:®
|

133 ... 5 must be pointed out that so far &s the provision of
faciities” is concemned this seiutery princicie does not
imripiy that an indigent ace !ase# st be placed on cerfect
paity with the prosecution] ~he prosseutorial am of govem.
mer: has access to the gn?mms rasources of the State. As

such, it is not unfessonable to expen That guite often there

may be a marked insguality between the faciiities at the disposal
of te prosecution and those avallable to an accused. Section

18(2) conseguently slipulates that the facilities efforded v the
accused must ba "adecuala™ "

cadoot and apply that reasoning in the F%&mm case for the regsons cxpressed by their
Lordships. The case of Neumsisier dogs nothing controvert that leeming. |
accordingly hold that the claiment g ﬁ@lt enfitled without more 1o be placed or squal
fooling with the prosecution as wgsi-sa.sggéssiea on his behall.

[28] The main prong of the zigimant's chazllerge o the fairmess of the criminal
pracesedings which the presscution has lzonehed appears o be tha! the cialmant has
not had the opportunity 1o sresent any questions o consideration by the DNA axpert,
and that the FEI ana wﬁ; i wnﬂm‘éﬁ fhe tests and p*r@;rasarﬁﬁ the report is not in

conducied and io offer him gu aﬁam& on prosing eny we&k:‘sgmg& I the process
undettaken, He complaine that DNA science and methodeogy is complex and no

;?" Sxragrush 23
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professicnia’s gqualfed i that area are readily accessible it Samt Vincent and the
Grenadines. The ciaimant dues not quesion the independsnice of the TBI ‘aboratory nor
is he challenging the valldity of the process utilized by the FBI laboratory in @@nfsﬂu&ﬁng
its zralysis. he is insisting on the aﬁ'ﬁ@gﬁmﬁﬂi of an independent DNA expert i cary
out the same analysis. While his complainte might very well be legitimats, the azéaﬁﬂfmht
nas feiled fo provide aflidavit eviderce which establishes thet the conclusions i tHe
report from the FBI laboratory are féﬁui‘i;ylf ar guestiorasie. He doss not establish on &
balanes of probabilities that the oy wiay ot him to obtein clarfication of his coneems is
W sonduct 2 full DNA& analvsis hinise® *’ﬂﬁt' his own “indepanicent” DNA expert. In
adcition, the ciaimant has nol provided eny information regarding the expenses
sssociaied with rstaining a DNA axpert,

[27] As indicated i the backgrouna fadts in this dedisior, there zre areas i the FBI
DNA report which would Teguire furher sxpianation, The prosscution should be In &
posifior. o provice the daimant with the contact details for the enalyst(s) who condusted

the issts o enable him to obiain those ;isgr'&i:;ﬂ::im. In the evert that those inttial gueries

reveal the need for more rigorous and -é;aamhén;q imwvestigation including repest of the
DA teste, the prosecutorial team {as ministers of just'oe) and the legal representative
fio; the dlaimeant collectively as officers ‘:21“ fhe court should be able fo msolve those
matters without recourse o the cour "T?%.z% clalmant has not set out ir, his affidevit what
sttempts i any he hee made to seck derfication or further detalls regarding the
procedurs sdopted in perferming the E%JEA teats and what gueiizg he has made of the
respondent on this and elated matters, “.‘“ﬁa‘z elzimant on the facls he has advanced
suppoit of his claim and on a balance oF probablites, has failen short of zstablishing
that his constitutionglly guaranteed rdght to a fair trial has been nfringed o is likely to be
nfringed unless the State provides him with the servicss of &n indesendsnt DNA sxpert
=t its expense.

[8] ‘n this regard, there is not enough material before the courl from wiich this
ponclision can be Dheluctably drawn B may be that futher explorstior would
demonstrate that the prosacufic:t’s cese ‘liaﬁaziaﬁiy compromised, that no further tests are
nesded or even that incesd aﬁeﬁﬁﬁmﬁﬁ lests are needed, o another approach je
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desirable. In case additional lests are warrented, the ciaimant, armad with all pariinant
defeils could maxe the appropriate spplication to the sourt for redress, Al this stags, the
application is devoid of the necessary sJpporing information in thet it does not contain
sufficient defzils which would ground the ciaim tor an order for the appointmert of &
DNA expert for the defence al the expense of the Siate. Neither the cisimant nor ary
accused is entitled o the relief sought on & mers assertion et ke is ingigent, that the
evidence proposed (o be led sgains: him is highly scieniific and that he requires a vital
independent DNA expert to advise tirm on his defence.™ There must be someliing
mgre, | accordingly find that on all the ciroumstances of this case, the claimant has
failed lo meks out that the State o Saint Vincent and the Crenadines has coniravenad
or is likely to cortravene his fundamental righis to a fair tiel guaranteed under section 8
of the Constitution. What the application has done however is to n.ace the Stale and in
particu ar the prosesution on notice thet the olaimant wishes fo have further disclosure
wiich on all the circumstances of the case is manifestly desirabie.

[29] 'n view of the Frding on ssus No. 2, it Is noi necassary w consider the thind issue

and no finding s made on i, If is alsoe 6ol necessary lo explore the submissions by
counsel for reespondsrt that the FB mport is Indesendent beyond stating that there is no
doubt in my mind that the esori of the F31 expert was obtained based on insiructions
nrovided by the Commissioner of Police without consultation with tha defence. That fact
pai e does not invalidete the roport on the basis tha! is it not ndependent. I addition,
the cases submitted by leamed counssl Ms Sylvesier regardirg the issus of grant of a
permanent stey’ supports the positon that the court’'s powers to grent a stey are
dissretionary and “o be used orly in exceptiona circumstances to slay criminal
proceedings.” The facts a8 mace out by the accused in this case, fail to establish
exoeptional circimstances which would justify a stay at this junciure. Suffice if o say

* S pragraphs ¢ end 8 of the Afidaviy of Xemilia Andersan filed ort June 20, 2018,
B s dnge v, Patdel Court of New South Wales ibid.
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that this case Nighlighte the urgent imperative for the Crown to conzider iritiating
discussions with the Bar Assodiation o pollaborate on the possible formulation of

guidelines goveming a joint approach it obfaining expert evicence of the highiy

s¢ientific nature of ONA profiling in criming) matiers.
ORDER

[30] For the “oregoing reasons, this case is nol one which lends Hself to the graat of the
refies sought. Due to the pecullsr ciroumstances o this case the court considers i
approprizte to issue directions ‘o (e paties pursuar! to section 18020 of the
Constitrtion. Ascording’y, the partles zre directed

{a} convene a meeling withir the next 2% days to hold a'scussions

with & view to ersuring that the clsimani ‘s orovided by the prosacction
with all necessary details s.rounding the preseration of the ONA rewor
{including gairing access to additional renors and otier docurentation
which have been provided by the =21 aneiyst).

(b} exchange information and conclude such negeliations as may be
necessary to resolve any oulstanding conesms wiich the claimant might
1,

nave regarcing = threat o his constitutionally protecied right to
a fair trial,

The claimart is granted liperty o spply for such reliet as might become necessary

ansing out of such discussions end further dizslosure.

1) 4 is oroered as follows:

The claimant’s appiication lor an order that the State provide the necessany

funids for a DNA expert is dismissed.

[

The daiment's application for an order staving the proceedings until a2 DNA
gxpeit = appointed is dismissed.

3, Thereis no order as o cosls.




[32] !wish {o thank 2ll counsel for thelr subrmissions and for their forbearancs in the
intervening petiod since the nearing and the delvery of ikis decision, which was

yravoidable.
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