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JUDGMENT

) SMALL DAVIS J [Agl On 19 January 2008 the Interested Farty (herainafter referred lo as
“Dolphin Discovery”} commenced construction of a pier in the ssabed off Sandy Point Beach,
Blowing Poinl on the southeast coast of Anguilla. They had in hand an approval lekter dated 12
December 2007 from the Land Davelopment Control Committee approving ils planning application
to construct a dalphin pier, subjec! to a numbar of slated condilions. and a lelier dated 18 January
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2008 adwsing that the Government's Execulive Council had approved the construgtion of a pier
angd enclosure and that it may proceed with the portion of the works that will be an the foreshore
and seabed. The plan lo develop an Opan Waler Dolphinarium fealunng Swem with the Uolphins
entertainment (“the Davelopmenl’) was of a large scale, with plans for submerged doiphin pens
accessed by boardwalks and a pier, 3 restaurant, restrooms. swimming poois, an aviary and retail
shops. Dolphin Discovery was already a major tourist altraction for Anguilla, with annual visiters o
tha Dolphinarium averaging 25,000 between 2003 and 2007. 1 would be a major devetapment for
Anguitta and would, undoubtedly, have an economic, social and enviranmental impact,

By April 2008 Dolphin Discovery had substantially constructed the pier and dolphm enclosures in
the sea at Sandy Pont. On 20 Apnl 2008 the Claimants applied for leave o make 2 clamn for
judicial review. They sought intedm relief by way of an injunchion restrainng cortinuation of any
construclion works. The applicalion was heard imler partes on 5 May 2008 and on that date the
learned judge granted leave to the Claimants 1o make a judiciai review claim and inlerim rehel as
lollows: “All constiuction of all piers or slruglures or any engroachment on the foreshore or floor of
the sga in whatever manner al the Sandy Foint Beach or in the waters fortning the Port of Blowing
Poinf by any persons whefher by emselves, thelr servanls or agents, In wiolation of the requisile
licensing provisions of the Beach Conlrol Act and the Porls Harbours and Piors Acl cease farthwith
until furtfier order” The Order direcled lhe Government to da all things as may be necessary lo
ensuie complianca with |ha injunclion Dalphin Discovery was represented al the hearing of the
application on 2 walching brief and took no aclive part.

The Governmen! subsequently made an application to discharge the injunclion which was
dismissed by the judge.  The leafned judge gave a written judgment. in which she also sel out
certan findings of fact based on the state of evidence before her at the earty stage of these
proceedings and he submissions then made,

In an Agreed Pre Trial Memorandum, Ihe Claimants and the Defendant identified the derisions that

are under challenge as:

{a} The purported decision of the Minister charged for the time being with the administration of
Crown lands o grant a lease of Parcel 169 Block 23309 B Registration Was! ['Parcel 1687 to
Ocphin Jiscovery.

(b The decision of the Minisler o grant a licence 1o use the Sandy Peinl foreshiore and beach fo
Onlphin Distovery;

(c) The decision of the Land Development Contiol Commattee {'LOCC™) 1o grant planning
permission o Dolphin Discovery; and

{d] The decision of lhe Building Board o grant building permission to Dolphin Discovery.



{"the Decisions"}- - -

The relief Iha Claimanis seek is:

{a)

{b)

18}

An order of Prohibition prohibiting the Defendanl from disposing of, or permilting the centinuing
possession or use of Parcel 169 by any persen olher than as a public park and or sports
complex; . . .

An order of Prohibition prohibiting the Defendant from disposing of, or permitling the conlinuing
possession or use of Parcel 169 by any person other Lhan under a duly granted disposition
pursuant to Section 26 of the Regislered Land Acl and subject ta full and proper consideralion
in accordance with he reguirements set out in Section 12 of the Anguiila Royal Instructions,
1982;

An arder of Certiorar to quash the decision {whether i has been granted or not} permilting
Dolphin Discovery to possess of occupy Parcel 169 wilhout a duly granted lease or olher
dispasition pursuanl (o section 26 of the Reqistered Land Act and in accordance wilh the
requirements set out in \he Anguilla Royal Instructions 1982,

A declaration that no application Ior a licence pursuanl to the Beach Control Act was made by
Dolphin Discovery,

An order of Certiorari o guash the decision of lhe Defendant Lo cause or permit Dalghin
Discovery lo encroath on or use the foreshore or floor of the sea and to conétruct orinslall a
pier without a ficence duly granted pursuanl to section 4 of the Beach Control Act and without
the written permission of the Minister with responsibility for pors, harbours and piers and
wilhoul a licence pursuanl to seclions 36 and 37 of the Ports, Harbours and Piers Act;

An order of Prohitilion prohibiting the Defendant from causing of permitting or conlinuing ko
permil any person from encroaching on or using he foreshaore or the floor of the sea, whether
by the construchion, installation or operation of a pier, or ctherwise without full and proper
consideration according Lo law and Lhe rules of natural juslice and the observance of any other
procedures as may be required by law and withaul every and any nacessary icence;

An order of Cerlioran to quash the degisien of the Land Development Conlrg! Commitiee 1o
approve the application for planning permission dated 12 December 2007,

An order of Carliorai quashing the decision of the Building Baard to approve the Bullding
Permil application in respect of Parcel 169,

A declaration that \he dralt Emvironmental Impacl Statement dated Nowvemnber 2007 is
incomplete. inadequale and daficient and is accordingly fatally Nawed.

Ar order [hat all construction or any encroachmren! on he foreshore or Mloor of the sea at
Sandy Point Beach or in walers fonning the Porl of Blowing Poinl by any persons, wilhout such
necessary precondiions as may be requred by law having been et and without all such
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procedures as required by low having been followed, cease forthweth, including the operation
of the pier as a dalphin facility,
{k} Cosls.

A largs volume of affidavils and axhibits wete before the court. Detaled reference to the evidence
will be set aut in the discussion of the particular issues.

The parties agreed and put forward a list of ningteen legal issues to be determined at rial. These
issues will be reproduced under the relevant nezds s0 as 1o ensure thal proper consideration is
given o the issues which all leamned counsel have considered are refavant ta the decision that the
court has 10 make.

| gratefully adopt the principal issues in relation to each of the Decisions as idenlified by Mr,

Branlioy, counsel for the Defendant as follows:

{a) Where land is compulsorily acquired for a specific purpose, whether it 15 open lo the
Government to use or penmil \he use of a portion of the said land lor an afternative purpose;

{6} Whether 3 party may only possess or occupy Crown Land by a lease or “oifer duly granted
disposition”,

{c) Whather il is unlawtul for the Government la permit the construction of the pier without a
ficence under the Beach Control Act, and without wrilten permission from the Minisler or 2
ficence under the Pars, Harbours and Ptars Act or any olher iicence thal may be required

undar faw.
{d} Whelher the Government gave “full and proper consideration” bafore peimitting the
. construction, installation or operation of Ihe pigr;

{e} Whether the Clarmants may successhully challenge Whe decision-making process adopted by

the LDCC and the Building Board in granbng approval of the Developrment,

The parties alse agreed a lisl of twenly six lactual issues to be dalermined. These will nol be set
out seriatim. Rather, my findings of facis as | (ind them will be siated.

There are some furdamental paints and issues of broad spectrum (hal relale o all lhe decisions
and which will help to put the particular issues refating to @ach decision in context. | propose to first
deal with those general legal issues in the hope that the tscussion of the parlicular ones will he
shortened. But firsl, it is necessary to set out a chronology of at least the uacontroversial and
clearly docurmented facts leading up to the Decisions complained of and which give rise to these
proceedings,
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Parcel 163 was compulsorily acquired by Governrent in 1997 for a public purpose and the land
was regislerad as Crown land in Augus: 1998, The Declaratior slaled thal the Government
considered that the lands should be acquired to faciitate the deveiopment ol & public park and
sports complex. Mo development has occurred on Parcel 169 since it has been acquired,

Delphin Discovery is in the business of providing erterdainment lhrough the antics of dolphins held
in captivity and first made their entry into Anguilla in 1899, The gperations were previously locatad
in Meads Bay.

In or about June 2005 Dolphin Discovery sold the tand on which they operated the dolphinarium
and entered into a lease with the new owner. They agreed lo vacate the propery by a certain dale.
They began the search for an allerralive location They identified a sile in Sandy Ground and
submilted apphcations for the fransfor of the facilities from Meads Bay 1o Sandy Ground, and for
planning permission and Building peamit in Movember 2006. The then existing aperations housed
the dolphins in tanke on Jand. In ke new application, Dolphin Ditcovery praposed Lo have an open
water facilily, with the dotphing in pens in the sea. The applications were supporied by Hueprinls for
the project, a water treatment plan, parking ot drawings and accessibility drawings. The LDCC and
the Building Board granled planning and building permission to Dolphin Discovery lo develop the

- Sandy Ground site, in the vicinily of the Mariners Holel, on 22 January 2007 and 26 January 2007

respectively.

Work commensed in mid May 2607, Dolphin Discovery thoughl hemselves well on their way lo

cunstructmg their new [avility at Sandy Ground All was nol to go well In a stter daled 22 May

2007 under 1he mgnature of M. Meruyn Foster Rogers, Permanent Secretary in the Chief
Minister's Office, the Government raised disapproval of the construciion of the $ea aguarum, citing
Dolphin Discovery's failure ta obtain a Crown Lease for lhe use of the lforeshore and sea bed
extending into Sandy Ground Harbour and the failure to apply for an Alien Land Holding Licence to
hald the fease interast n the land.

In tate May 2007 there was 2 meeting botween Government arg Dolphin Discovery
representatives. The Goverrment's decision nol 10 approve the relocalion of the dolphinarium frem
Meads Bay o Sandy Ground was formaily communicated to Dolphin Discovery by letler daled 22
June 2007 In tnal lalter, under the Chief *inister's hand, the Government indizated thal it was
willing to accommodate relocalion to any other feasible site “subject (¢ laws, provisions and

necessary studios”.
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On 7 June 2007 Messes. Keithley Lake & Assaciates, reprasenting Doipain Discovery, addressed a
fefier 1o the Chie! Minister and Minister of Lands, Physical Planning and Enyironment, in which
reference was made lo the Government's oral indication of its decision not lo approve relocation of
the dolphin operaticns to Sandy Ground and said “we are pieased fo announce that cur Clignt has
identified anciher focation thal could howse its Curren! operations and hereby reques! the
Government's permission in alfowing it 1o relocale its operations thera.” The letter referred 1o the
planned Developmant, which was inlended fo include offices, resiaurants, shops pholo-abs and
other back office facilibes and the need 1o utilise 2 porion of the foreshore and sea. B requested
appioval o lease Parced 169, 1o construct a pier in 1he sea and such other cansents and approvals
25 are reasanably required.

An application for planning permission was submilted to the Cepariment of Physical Planning {*the
Department on 12 Jung 2007 The natlire of the proposed Development was axpressed (o be 1o
cottslrug! @ dolphin pier in the water”. The proposet new use was set out as "Dolghin fachy”,
Sechion 4 of the epplication form, which required Ihe applicant 1o indicate ihe number of employees,
was nol compleled. The public was nolified of the apphcation Dy 3 press release dated 17 June
2007,

Copies of the Planning Application were circulated to several govémnmental agencies and the
Anguilla Matanal Trust FANT} {a nongovermnmental organisation) as well as the Anguilla Tourisl
Board on 19 Jﬁme 2007 The ANT responded an 25 June 2007 witn lenglhy comments, which, in
the main were addressed to natural and social enwirgnmental issues, and strongly fecommended 3
detailed Environmenial Impact Statement [EIAT. Tha ANT noted that it had been opposed to the
dolphin faciliies from s lirst venture milo Anguilla years before.  The Anguila Tourist Board's
response was 10 recommend thal there be some lomm of cossullation with Lhe residents ol the
communily and inguired about access plans and the Jandward cevelopment and mentioned the
plang lo redevelop the Blowing Point Ferry Port Detaled responses were recenved from the
Environmenlal Health Unit, The Depariment of Enwronmend, the Department of Fishenes and
Maring Resources. |1 was generally feft that an Eia was essential

The LDCC held a round lable meeting with government and non governmenlal agencies on 2
August 2007 to discuss the application. The decision was taken o hold a gublic meeling

A public meeting was held in Blowing Point on 14 August 2007, which fiom Al accounis, was wel
allended Aler Ihe meeting, a press release was ssued by the LOCE wlorming the public that
Dolphin Discovery was being required to submil an EIA and that o wowld be imade avadable for
public scruling.
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The Planning Application was gazelled on 28 Seplember 2007 in which referance was made 1o
seclion 4 of the Beach Centrol Act. The public was informed that objections o the proposals should

ke made in writing within gne manith of publication

On 2 November 2007, by an orcer of the Court in different praceedings. Dolphin Discovery was
given 90 days ta vacale the Meads Bay sile.

Jn 22 November 2007 the LDCC issued a press release nolilying lhe public thal the B34 for the
development of a dolphin pier at Sandy Point was available for inspection al the Depariment of
Physical Planning and the Anguilla Public Licrary Qn the same date, Ihe Director of Physicai
Planning and Chief Flanning Officer, Mr Vincenl Proclor sent copies of the E1A and its appendices
to several stakehoiders atd asked for their observalions and comments “as soon as possible’. He
nolified them of a round 1able meeting of internal governmental advisors scheduled for the foliowing
day. There were complainks that the time stipulaled for comments was tog short. The LOCC
gxtendec the deadline for comments unlil 4 December 2007 ang postponed the round table
meeting. Comments wete received lrom the Anguilla Tourist Board, Disasler Management, the
Cepariment of Fisheries and Marine Resources and the ANT, the lasl two of which provided very
detaled comments. The ANT had some reservab:ons, bul exgressed suppor for the -elocation to
Sandy Peint.

A second round table meeling with governmenl and non governmrental agencies was heid on 4
December 2007

The LDCC convened a meeting 1o delermine the appiication. Cn 12 December 2007 permission to
construct a detphin pier at Sandy Point was granted to Dolphin Giscovery by the LDCC. The
permission was subject 1o a number of concitions. most of which appeared lo mandate mifigating
actions in layour of the sccial and natural environment. The approval letler also stated "This
permission does nol in any way constiinte a waiver of the nesd to oblain bullding permission for ifis
propesed develnpment and any other necessary Government licenses [sic) and permils fhiat may
be required The Applcant is rasponsible for oblaining all necessary licensas thal may be required ™

Qn 14 December 2007 Dolphin Discovery applied by ielter 1o the Chiel Minisler, in his capacily a5
Minister of Lands, for permissicn 1o use Crown l2nd and the seabed for the development of Ihe
facility.

Parmission was granted for Dokphin Discovery o mokilise equipment on 8 January 2008,
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A number of jeiters from orivate persons, most of them dated 9 January 2008, seme before and a
few 'othérs after that fiéte.' ware ﬁenl 1o the Chie'f_Mi-nister, protesting against any approval being
granled 1o Dalphin Discavery to continug and or relocate its operations. All of the Claimants wrote
letters, some were sent {0 all of Anquilla’s elected representativas as well as the LDCC,

On 18 January 2008 permission was granted to Dolghin Discovery to construct “the portion of the
project that will be on the foreshors and the seabed”. The letter from the Minisiry of I'rnmigration.
Labous, Lands, Physicat Planning. Environment. Human Righls. Gander Affairs & Information,
shpnlatad certain conditions and stated that “Execulive Cowncdl have agreed for Dolphin
Discovery v construct 8 dolphin enclosure, ard prer & Sandy Ponl. Blowing Poinl, Anguilfa.”
Conslruclion began the next day,

On 22 January 2008 the LOCC issuet 2 press release nolifying the pubhe of its approval of the
apphication le construcl & dolphin pier al Sandy Point

On 29 January 2008 the Angulla Hotel and Tourisl Association wrole ko the Ctuaf Minister and
recorded its apposition (o the relocation af the dolphinarum to Sandy Poinl,

On 9 Juna 2008, Cofphin Ciscovery wrote to the Winister responsible far pors, harbours and piers
requestirg grant of perrassion for the construction of 2 dolphin pier. On 27 Augus! 2008 the
Minisiry's Petmianent Secretary advised of grant of permiss:en to construct the pier.

The Grounds for Judicial Review

(33]

[34}

(35]

Judicial review is Ihe mzans by which judiciat control of administrative achon is exercrsed .t is used

o contrgl whal would olherwise be unfetlered execctive aclion whether by central ar locat

gavernment.

In mounting s challense o tha Deosions, the Claimants assert that certain fundamental duties
and uhirgatians were ngt cbserved and applied in the decision making process

{#) to act fairly and reasonably.

(b) netto predeterming the issue bafore it:

(c} i3 take inko account all proper mattersingt Laking inlo accownbmpropor mallers:

(d) Lo adopt a fair and reasonable procedure, which encompasses the availabhily of opportunty 1o
make representations and procedural fnness,

(=) Bl and fair disclosure,

i} o act rafionafy

The Broad heads of the grounds upon which there may be a review of adaunistrabve actions and

decisions have been set out by Lard Deplock in Councit of Civil Service Union v Minister for the



-Civil Service’, thus making it & case which it 8 virwally compulsery reading in any discussian of
erdiciai review:
“One can conveniently classify under three heads the grounds upon which
administralive action is subject lo conlrel by judiciat review The firgt ground | would
call “illegality, the secend *irrationality and the Lhird ‘procedural impropriety.

By ‘illegality’ as 2 ground for judicial review, | maan thal the decsion-maker must
understand correclly the law that requiates his decision-making power and must give
effect lo i Whether he has of not s par extellence a jusliciable question to be
decided, in the gvent of dispute, by lhosé persons, the judges, by whom tie judicial
power of the state is exercisable.

By ‘terationalily, | mean what can new be suctinclly referred to as “Wednesdbury
unreasonableness”. It applies to a decision which is so oultageous in its defiance ¢f
logic or of accepled moral standards that no sensible person who had applied his
ming 1o Ihe queslion to be decided could have amved at it Whether the decision falls
wilhin this category is a question that judges by thew training and gxperience should
be well equipped (o answer. ..

| have described \he Ihird head as ‘procedural wmpropriety’ rather than failure to
abserve basic rules of natural juslice or fallure to act wilh procedural fairness towards
the person who will be affected by the deciston. This is because susceplibilily to
judicial review under this head covers aiso fadure by an adininistralive tribunat 1o
observe procedural rules thal are expressly lad down in the fegislative instrument by
- which its furisdiction is conferrad. aven where such failure does nol invoiva any denial

of natural justica.” !

[38]  Judicial review is nat an appeal from a decisian; it is a review of the manner in which {he decision
wag made. { remind myself that it is not the court's funclicn to determmne whetner a particular pelicy
or decision taken in fulfilment of that oolicy is fair | am only concerned with the manner 1 which
those dexisions have been taken. The court's intervention is nat Lo overnde a dacision. b rather lo
see whether the authenty has cantravensd ‘he jaw Dy aching in excess of the powers which the
legistature has confided in i As aptiy put by Lord Brightman in Chief Constable of the North
Wales Police v Evans?

1[1985) 1 A.C. 374
7 [1982) 1 WLR 1155
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“Jutheial review is concarned nat wih the decision but the decision-making process.
Linigss that restriction an the power of the court is observed. the court will, yndar the

guiza of prevenling the abuse of power, be iself quilly of usurping power.”

in considering he apphcakion and the Claimanls’ arquments, | am also mingdfut of the fact that it is
for those who assert that Ihe local awhority of minister has cantravened Lhe law to eslablish that
proposition, The presumption is ihal responsibie bodies will nat exceed Iheir powers and the
burden of proving the conlrary lies upon the parly aileging olherwise. The Courl does not substiule
itzeif %or the authonty bul locks at the process to see whether tre Claimants propositional
challenge is made good. In Atterney General v KC Confectioneny® Bernard JA expressed Lhe
prnople that Ihe presumption of regulanty can only be discharged by proof of mala fides, whether
express or implied from the overl acls of the officials.

General Complaints

[38]  The Claimants make the foflowing general complaints aboul Governments approval of ihe
Development:
fa} Thair legiimale expeciation 0 be consulted was not konoured;
(h) The Governmen! was biased in favour of fhe Developnient and had predetermingd the

apphcations,
(c} The Decisions are irralignal.
Legitimate Expectation
[39)  Putin its simplest terms, leqiimale expeclation arises where a decrsion maker has led someone

- affectad by the decision to believe that Fe will receive or relain 3 benefit or advantage. This

mcludes procedurat rights sugh as consultaion [See R v Liverpool Corporation ex parte
Liverpoot Tawi Fleet Operators' Asscciation’) as well as subslantive benefils {R v North and
East Devon ex parte Coughlan®).

Consuitation

[40)

134 WUR, 357 alpage 417

Mrs. McLean atlended Ine public meeting al the Maranatha Methodisl Church on 14 August 2007
and maintams that she was led 10 believe that there would be further public consultation. 1 noted
that in an exhibited emal 1o the Chief Meiisler Mrs Mobean anly refers 10 a hope that there would

be a lurlher public meeling®. Al the public reetng Dolphin Oiscovery prosented a two haur exposé

11972 2 A ER 589
*{2004] Q8 213
® See har ema to tha Ghief Minister dated § January 2008, Tab 75 Core Bundle

10



v T TR TR

ey

(41

(42]

[43]

(44]

[43)

which was slated lo include a detafed overview of the plans, Following the Public Meeling, #rs,
KMclean wrale a lpng tetter to the Chief Minister delailing her objections which were broadly slated
lo be [a) Anguilla is an up market destination and Lhe Dolphin Sroject is a mass tourism program {h)
gnvironmental hazards to the weblare of the dolphins in the nalure of wil spilis from the nearby
ferries, inadequale prolection fram: the elements, the proposed sits being on Ihe windward side of
Ihe sand bar and the impact from the noisa of the ferries. She related that Or. Lenzi and olhers had
visited her 10 address some of her concems

The Sixth and Savenih Clawnants also wrole 1o the Chief Mimsler objecting lo he development’.
Their objections wete primarily based on Ihe dangar of privatising the beach ang their opposition la
keeping dolphing in caplivity. Pollulon of the beaches from the doiphins' waste and the impact an
Iheir vacalion renlal cpporlunities il then properly Decomes undesiratle as a conseguence of the
proamity of the dolphinarium were some of the other concerns that were raised. The Fourlh and
Fifih Claimants, the Champaults, also wrate Lo the Chief Mirister  Mrs. McLean was fater to send
two more emails and alse met wailh the Chief Minister i his office ko express her great and deeply
held abjection to the Development and disapproval of the Government's decision o permit the

relocalian o her “lront yard”,

The Claimants assert Ihal they and clher members of the public were never given a fair opportunity
o maks representations; they did nol recerve adequale lme o consider and comment upon 1he
El& and the govemnment did not prepare and provide them with a consullation paper or any other
adequate information upon which Mey could have reached infarmed views or engaged in
consultation in @ meaninghul way. The Claimants say lhe consullation process followed by the

- authorilies was so llawed and inadequate that+ amounted o a (ailure to cansutl,

Mr. Branliey srgued that therg was nothing to establish that the Claimants had a legilimate
expectation to be consulted on the planning application

Prior to the grant of any sort of aparpval, there had been what could be farly described as

extensive publcation and public consullation of the apphcalions

Public consultatian, particularty in relation to developments and project (hat wili impacl the
enviranment, is now praclically routine in all jungdictions Sometimes the dity to consult is made 3
slatutory reguirement, but even where it ts not. it has become a pobcy in mosl quarters 10 obsene
this faalure of procedural fairness. Though Mr Proctor explained hat there is no statutory duly to

' They had previously written o eazh of the elecled representatives witing their SpposIton.

11
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conswlt. he said thal his Oepartment and the LDCC have a nolcy of consullalion on cenan
apglicalions, parlicularly those lhal have an impact on olher govemnment depariments and non-

governmential organisations.

In the Enwronmenal Charter between the United Kingdom and Anguillz  entered inte on 28
September 2001, the firsl five Guiding Principles are slated as.

1. To recognise thal 2l people need a healthy environment for their well Heing and livelihood
ang (hat ait can help to conserve and sustain it.

2. Touse our nalural resources wisely, being Fair lo present and fuluee generalions.

3. Toidentify environmental opportunities, costs and risks in all policies and stralsgies

4 To seek expert atvice and consult openly with interesled parties on decisions affecting the
anyironmentl.

S T ain far solutior s which benelil bolh Ihe environment and tha deveiopnient,

<sted under the Commitments that the Governmenl of Anguilia underniock is to open and
consuliative decision-making on developments and plans which may affect the environmant,
ensure lhal environmental impact assessments nciude consultation with stakeholders.” One of the
Vision Statements in the Govemmer of Anguilla National Environmental Management Strateqy
and Action Plan stales “We envision an Anguilla where key decisions makers and politicians arg
cemmitted o sustainable practices and use sound data, public input, and critical environmental
factors to make infarmed decisions on all developmenl, especially in coastal areas”. Objeclive 3 is
stated to be ‘Public parficipalion in deciston making increased” and ils specific aclivihes are

-+ ensurng Cthat e public are provided wih the information required for meaningfu! public

paricipation” and ' Institutionalise instruments for publie parficipation.”

These documents 1aken togelher or even singly, establish Lbal il was part of the government's
palicy to consult walh the pullic on malters of major development projects which would fikely have
some environmental impact. These datuments were published and | accent that they created a
legilimate expectation in members of the public that they would be consulted and given he
opporlunily b make mearinghul representabans,

Moreover directly. | accept thal the press release dated 17 June 2007 nolifyng the public f the
Planning Application and adwising where further iformalion could e squght and the press release
dated 25 Auvgusi 2007, wn so far as it slated that the EIA woult be made available for public
scruling, each crealed a leglimate expectation that ~iembers of the public would be grven a far
cppartunity 1o make representalions.

12



50

[51]

[52]

(53] .

fod]

Mr. Branlley argued that the Gavernment had laken every sten 19 consul! with the public on the
Development and thal the Claimants™ ¢nitgism s simply because Ihey disagrea with the Decisicons,
characlerising the procedure as a failure to consult, merely because the Decisions were nol in
keeping with their representabons.

The censuitation process must ke fair and genuine. What has been described as the Sedley
definifion of proper consultation® was restated and approved by Lord Woolf in R v North and East
Davon ex parte Coughizn:

"I is commen ground Nrat, whether or not consullation of imterested parlies and le

public is a legal requirement, if it i3 embarked Lpon it must be canied oul praperly. To

be proper. consultalion must be undertaken at 8 hme when propasals are stiff af a

farmalive stage; it must include sufficient reasans for panticedar proposals o gilow

those conguited lo give intefligent considaration aod infelligen! response. adequale

tme must e given for this purpose; and the product of consulfalion must e

consciantiously laken info account when Nie Lltimate decision i5 takern.”

tdr. Proctor was adamant thal the views of the pubhc as expressed to the LDCC al the public
meeling and otherwise were taken seriously and considered carefully. He pointed 1o Ihe fact Lhat
the views and observations of the public, along with lhose of the governmen! departments and the
nongovernmental arganisations were documented and informed the terms of reference fo the
professionats wha conducted the EIA,

Mr. Proctor's, ooles. from the public meehng are.in evidence. Mr Prector lists the views and
camments. raised by the community which included the physical impact on 1he water and coast,
waste disposal, change in waler quality. configl with olher land users. public access lo and
freedom of movement alang ihe beach.

Mr. Proctor denied thal the public was told thal there would be a furlher meeling, 35 suggested by
ks, Melean; ke agreed thal they were Iald thal they would be kept informed and said that te Firm
that was conducting the social environmental assessment was instrucled 1o consult wath Ihe
comitunily and 1o undertake follow up consultation with them. Afler the meeling at Maranalha
Church, the LDGC issued 2 press release inforaung the public that an EIA was requasted, pan of

% as lermulated by learned Cueen's Counsel in R v Srent London Borcugh Council. ex pare Gunring and others B4

LGR 168
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(55}

(56}

[571

{58)

(69]

the terms of reference of which were to assess the proposed development, address the maan

concems and issues ratsed Dy the community and recommend any mikigating measures

The 1A, when received, was made available 10 the public in the Public Library and al the Planning
Deparlmenl.  The publc was notified of 1ls avadabiity lhrough radie announcements. Copies.
wilhout the appendices were sent [0 various government deparménis and nengovernmental
orgamsa{joné. They were given 19 days © provide comments. A round table meating was

canvened with the gavernment agencias.

Complaint was made of the fact ihal the EIA was described as a Draft an ils face, In fact. from what
Mr. Proclor says, |he crculated document was not & draft: it was the final document and the
inclusian of the word draft was a iypographical erar. retaned from hefore the socsl impact
assessment was compleled and appended o the dotument. Nevertheless, Ihe Clamants
maintained Beir ssue with it baing a draft report and argued Ihal il would have affecled the minds
of those receiving il since (hey would expect that there was going to be a final version forthcoming.
Mrs. McLean expressed surprise that the approval was granted telore whal she believed 1o be a
finsl EIA was received and published. There was also lhe issug of the absence of the appendices
from what was circulaled {0 be government and non-governmental agencies. Mr. Proclor's
evidence is thal his email included a link 1o the websile where the full EM could be accessed.

Is the effect of this such that it can be said the publlic was not given a lair opporlunity to give
intelligent response on lhe EIA? b Proclor said that the larger secfion — the physical
environmental study -~ had a non technical summary Ihal would have assisted the lay person in
apprecialing its meaning s gificull 10 say whal difference there mighi hawe been m ihe public
giscussicn, had it been made clear that the EIA was in its final fosm and a longer peried of lime was

given {0 give responsas.

I think tne situation would be very different if the circulated EIA was in fact a draft and hat different
version was subsequently refied on by the LBCC withoul reference 1o the public and olher
slakeholders. The public was zsked to comment on the document made available at the Public
Library. i they chese nol io do so, awaling 2 'final copy, can it be faidy said that they were not
given an apportunity to comment on he EIAT Tihink ngd.

| am unable to conclude thal the consultation process was flawed. certamnly not 1o a degree that
vittales any decision laken, There s notheng lo challenge Wr Proctor's evidence of the due
censideration of the responses rom e consublations or that the LOCC tock inte accout irrelevant
congiderations or omilted to consider relevant coasiderations

14



Disclosure

[60)

61

(62

[63]

The Claimants also comglain that they have not been informed of the matters taken into
consideration by the LDCC or the reasons for the grant of approval. Mr. Proclor prepared a
memorandum to the Chiel Minister and responsible Minister informing him of the decision and the
reasons lherefor. He also prepared an advice lo the LOCC beforg the decision was made. The
former was disclosed in the Ttigation but the latter was nol.

Lord Walker said in Belize Alliance of Conservation Non Governmental Organization v The
Department of the Environment and Balize Electricity Company Ltd.5; "A respondent suthory
owes a dufy 10 the coud o cooperala and to make candid discloswe, by way of affidavit, of fhe
ralevan! facts and (so far as they are not apparent from confernporaneous documents which have
been distfosed) the raasoning behind the decision chalenged in the jugiicial review proceedings.”

The reazon for the requirement thal the reasons for the decision should be disclosed is pracisely to
enable a proper consideration as o whetner the public aulhorily conscientiously 100k into agooun;
the views of those consuiled and that procedures of fairness were chserved.

The Claimants relied on Jory v Secretary of State for Transportation and Local Government™,
The applicant for planning patmission appeated lhe refusal to the Secretary of State. A hearing was
condicted by the appointed inspeckyr. Jory took partin the hearing of the appeal. his propeny was
opposita to the premises which weré the subject of the application. Dunng ke heanng cedain
condiions tg the grant of perrrussion were put forward. The inspector allowed the appeal and
granted permission. In doing s¢, he imposed a2 number of condilions that would safeguard the
interesls of adjoining owners. Jory teamed of the degision letter afler the hearing. The inspector
had sought Ihe view of the Westminsier City Council and the applicant in respect of the revised
condihons. Jary nad nat been consulted or given ar opportunily to make représentations about the
imposed congilions. Jary applied to quash the decision on the ground {hat he had nat been given
an opporlunily to make representations following the nearing and thatl the decwion was thereforg
unfalr and in breach of natural justice. The High Court judge alowed the claim on the basis thal the
decision was unfair in thal ihe inspector had not sent Jory the cormespondence that had been senl
to the apphicant and the council ang he was lhereby deprived an equal  opportunity 1o make
represenlalions. The judge ruled thal 1he nearing had essentially been reopened and continued hut

with only two of the Ihree panicpants. The representalions made by (he applicant and the Council

after the hearing had persuaded tne inspactor lo grant the permissian. n fact Ihe represenlalions

3 {2004) B4 WIR B3 at [86]

0 (2002] EWHC 2724 (admin)
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made by the Council wera supportive of condibons which were in Jory's favour. The ratio deaidendi
of the case was that the principle of procedural Tairess doas not concem itsell with prejudice of the
representations bul more on the facl ‘hal representations had besn made by ore pary

unbeknownst ta the olher,

{64] U seems lo me that Jory's case is distinguishable Firsl, in cases wherg there is a hearing, the
decisibn-making process lakes on mofe of & quasi judi{ﬁial element gnd the pr‘ihcipies of fairness
are more heightened in that selting. Second. alter the hearing the inspectyr had seughl the input of
the appiicant and of the Council m the absence of Jory. who had been allowed to paricipate in the
hearing. In Lhe present case, there was no heanng, the public meeting was a forum in which the

LDCC coutd canvass the views of the public.

B3] Itis said thal the duty 1o disclose belore a decision is made is [2ssengd in respect of information
onginaling within the government deparment Wken a minister considers whelher to giant
planning applicaticn folowing an inquay, he is under no obligation to disciose 1o obyeclors of to give
themn an oppoitunity of commenting oa advice, expen or otherwise which he recaives from the
gapariment in the course of (naking up his mind, In Bushell and another v Secretary of State for
the Envirenment!!, an ingury was held for the purpose of hearing ohjeckicns in respect of tvo
roadway schemes pioposed by the minister. The mspaclor who conducled the inquiry proviged lhe
ministar with a report on the objeclions nade ard o which evidence was taken. The mirkster
approved lhe schemes. The obectors apphed for 2n order gquashing the decision as a hreach of
natural justice i that Ihe minister had nat reepened the inquiry 12 give them an oppartunity of
orficising the deparimertal repod on traflic prediclions given subseguent to the inquiry The
ohjectors also applied to quash he decisior an another ground ot relevam! for ihe purpose of this

case. The House of Lords held Ihat the awnisler was acting administratively in making the
decisions and he was enfitied to recere deparlmentai poinion, advice or evidence which he was
not required to make available to the objectars for their comment or further represeniations Lord
Diploek said in ng uncertain feras;
‘Once he [the mimster] Bas reached Kis decsion he must be prepared lo disclase s
reasons for it because the Tribunals and inquiries Act 1971 so requires: but ke is, in
iy view, tider o obfigation fo disclose o objectars and give them an oppartunity if
commenting an advice, exped and otherwise which he receives, from his department
i the course of making up Ris mind If he thinks to 90 s will be helplu! ta hiot n

raaciing the right decision i the public iferest ke may, of course. 4o so but if e

™ 1980 2 Ak €K 808
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(67]

[68]

[69]

doas riot think it will be hatpful and this is far twn to detida, failure 1o do 50 cannat in

my view be lrested as & denial of natural justics to the objeciors. ™2
Fhis was another case invalving a heaning, but even sa, the House of Lards agreed (hat there was
no duly lo disclose the internal advice received after the hearing

In this case, H was widely known thal an EIA had teen received. There is na evidence thal Lhere
was any olher material before the LDCC from any other external source which the LDCC might
have been under a duly to disclose te the Claimants prior to arnving at a deciston.

In the Memorandum 1o the Permanent Secrelary in the Chief Minister's Office, Mr. Proctor set out
thallhe LDCC had approved the planning application following:

(a) Exlensiva planning consullalion with key slakeholdars;

{b) Round table discussions with governrental and non governmenlal agencigs 1o discuss Lhe
issues and the way torward,

{c] Public consultalion involving advertisement of the application and afiording The public an
opportunily o view (he application and plans and make wrilten represenlations o the LOCC,
Fown hait meeting at which the comments and concermns were noted;

{d) Detailed B34 which examinad the issues and concerns of the public; and

{e) Fublic involvement and consuliation during the execulion of the ElA process and planning

considerations as outlined in tha E1A.

tdr. Proclor recorded thatl the major concemns expressed during Ihe consultalion process were

~envirgnmental issues - maring and lerrestrial impact, hydralagical features and impact on waler

quality, the effecl of noise polluticn and socio-cuitural 1ssues — visual amenity, public access, health
and safely and land use, compatibilly and conllicls and the moralily of caplively housing delphins.
He reported that afier Ihe receipt of lhe ELA, a second round lable was convened 1o discuss it The
main ghservalion and crilicism had to do with 1he absence of 3 huricana evacuation plan, whigh
was then requested When receved, it was farwarded to the Department of Disasler Management
for their commants. The DOM reported {hal it was satisfied wilh the plan, The LDCC then convened
a special meeting fo discuss and deferming the application.

15 conclusion was that;
‘The LOCC made its decision o approve the application with conditions. after duly
considenng the suilabilily of the sile in refaion to the planning application ang

12 At page G184
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{70}

{r4]

(72)

[73]

(4]

imiormation contained w e Enwwronmental Impact Statemeni, The (DCC also
slrongly considered the comments received from the vanous stakeholders, interest
groups angd members of the public. The LDCC was satisfied thal zb the raised
concems were adequately covered in the EIA and the adyersé impacts were low and
could be mihgated. This ted the LDCC to conclude Lhal the site may be suitabie for
the proposed dolphin tacility.”

| am satisfied that Mr. Proctor's note of the public meeting aecuralely records the concems
expressed al that meeting and that those concerns wera highlighted i Lhe terms of reference to the
prafessionals cenducting the ERA. 1 am also sahsfied that the subsequent concerns raised &ller the
ElA were considered by the LDCC when they mel to discuss and determine the application.

The planning approval of iha first phase altached cerain conditions. many of wiich appear to me to
be protective of conceens raised during the consulfation process. For examole, nathing was 1o be
done to cause an impediment to freg mavement aiong the beach by members of the pubtic, all
waste s to be freated ang disposed of to the satisfachon uf the Envirgnmental Health Depariment,
a careful monitor of the ambignl water guatily was to be kept and the dotphin evacuation plan was

to be implementad upon 3 hurpcane warning or al the direclion of disaster management agencies.

The LOCC's reasons have been made known through the disclosure of the Chief Planning Officer’s
Memorandum 12 the Chiefl Minister

As in almost every case, certainly the consultation could have been wader and dver a longer period

. and ihe disciosure more fglk, IUis appropaats W remember Lord Wooll's stalement of the limitation

on consuiation:

“It nas lo be remembeared Ihat consuitation 15 0ot litgation: he consuling suwthotily is
nol required fo publicise every submission it recetved or {sbsent scme statutory
gbligation] to disclose all ils advice. its obligation is 10 12t those whao have 2 potential
inferestin the subject matter kacw In Clear farms what the propoesal 15 and exacily why
il is under positive consideration, telling them encugh (which may be a good deal) o
enable them lo make an tefigent resoanse. The abligation, alihough il may be quite
oRerous, goes ne further than this.”

| am satisfied that there has not been any significant failure in the consultation process. it seemed
to me to be faik and adequate. The Claimants had amply made their views and conge:ns el
knawn. The record shows that those concerns as well as the concerns of other stakeholders were
taken into consideration.
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Predetermination and Bias

{79)

[76}

{77)

(78]

[79]

The Claimanis are convinosd that the Government and Dalphin Discovery reached an agreement
wheraby Dolphin Discovery would relocale to Sandy Point even befare any application for planning
of building permissipn or any olher necessary licences or [2ases were made and therefare the
formal decision making process was jusl that a mere formality, rendered ofiose by the prearanged
approval, They say fl was lhe Govemmenl who suggested the Sandy Painl site fo Dolphin
Discovery, who had previously concluded that it was not satisfactory to their needs

The Claimants say that in allowing Dolphin Discovery lo lake occupalion of Parcel 169 and or in
failing 1o prevent Ihe works in view of the agmission that no licences or jease had been granted is
evidence of a secret agresment belween the Government and Doiphin DHscovary. They highlight
the evidence Ihat the Governmenl had given assurance to Dolphin Chscovery that they would fasl
track the applicalions as & further signal that the Goverament had predetermined the applicalions.
They say, overall, Government seemed 1o have been mindfil of Dolphin Discovery's pressing need
to relocate from Meads Bay and was very heloful to DD and was keen 1o expedite lhe development
and that the statemnents in affidavits of Dr. Lenzi and Ms. Jiminez demensirate thal the Government
had made a decision in pringiple possibiy aven before the planning applicalion had been made.

The Claimanls also say thal in the haste 1o help Dolphin Discovery achieva ils aim of refacalion of
Ihair aperations, the Government ¢at coraers in (he process by proceeding on the basis of defeclive
and madequale applications, rushing lhrough the process in nal allowing proper consullation and
proceeding in an unlawful manner in parmilling he commencement of construction of the pler
without the approval of the Minister responsible far porls, harbours- and piers, fransfening the
responsibilily of the degision for Ihe use of the lareshare and seabed Under the Beach Control Act
from the Minister 10 the Executive’ Council and afiowing the LDCC o grant planning permission for
a development in the sea when 1t had no such remwt and authonty, it nat being a developmenl en

land

The rile against bigs is that no public authority can lawlully exercise a power of decision o which it
has an interest of its own to oursue. The public authority also should not predetermine the issues
before it.

The Claimants relied or Porter and another v Magill* i which Lord Hope of Craighead modified
and dlarified the test for apparent bias as whelher there 1s a real posshikly of bigs on the part of the

1 [2001] UKHL 67
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gecision maker in the sense lhat he case under consideralion right have been unfairly regarded
wilh favour or disfavour, and R (Batey) v Boston Borough Council™ in which an English High
Court judge summansed the princivkes and the caurl's approach 1o issue of predeterminalion, | take
tham o e, with particular relevance to this case.

1. Adistinclior mus! be drawn between. an he one hand. a legitimate predigposition lowards a
particular auicome, which is consistent with a preparedness 1o cons:der and weigh relgvant
faclors in reaching lhe final decision and, on the other hand, an ilegitimale predetermination of
the putcorme: National Assembly for Wales v Elizabeth Condron and apotherts

2 In delermning whether there was a legilimale predisposilion, as oppesed to illegiimate
predetarmination, 11 is for the courl o put itsell in the shoes of a fair mindaed observer in
deciging whether the autharily appreached the appfication with a closed mind: Persimmon
Homes Teesside Limited v R {Kevin Paul Lewis)'®

3 Central o thig consideration musi be the reccgniion that the Mirisler or the LDCC is natin a
udicial or quasi-udicial position  The Minister s elected to provide and pursue policies.
Members of a planning commttee would be enlitled, and indeed expected o have 2xpress
wiews on planning issues. Persimmon al paragraph 69

B0]  Buoth the Cefertdant and the Interested Parly pitched iheir a-gument or the basis that the decisiors
thal were taken wera in keeping with government's formulated palicy in sefalion to deveiopmant of

Anguilla’s tourism proguet

[81] | have nol seen or heard any evidence which shows or from which i is possible to infer that the
_ Mimister {in the case of the permission granted under the Beach Conlrol_Act) o the LOCC fin
relation to 1he planning permission) had a closed mind. As the authositfes estabish, the autroriies

. are expected to implement plapning policies; they are likety, indeed expecled 0 have a disposition

one way or anather, However in oroer to infer 4 ciosed mind or the real risk thal a mind was closed

at the lime of decision. clear pointers are requiced. see Persimman per Pill L at paragraph 63,

[B2]  In Save Guana Cay Reef Association Ltd. And another v The Queen and cther, in which tha
appellant sdught to wpogn the Bahamian Goverament's deciston to approve developmenl on a
small cay on the basis unlairness due to predetermiration. said ¢ be evident frem lhe
Govarnment's staterment 1o the praposed developer that it would facilitate all approvals and permits
on an accalerated bams. The appeal court neld hat « was nel possible to infer 8 closed mind from

1 [2008] EWHG 3516 (Admin)
15 [2006] EWCA Civ 153 per Richards L at [42] and [43]
1% [2008] EWCA Civ 746
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those circumslances singe the Government was enliied 1o pursug its policy consiceralions o
advance public interast throlgh the type of investment under consideralion. The Court of Appeals
desision was not dislurbed on a subsequent appeal 1o the Privy Councit on differenl poiats,”

B3] 1 am willing to accept thal the Government was probably postively oredisposed @ Doipiin
Discovery's applicalion, which was, (o relocale the dolphinarium. Dolphin Discovery had already
been operating in Anguilia for a numbar of yaars and Ihere seemed to have been a benafit to
Anguilia's tourism and economy by way of wisitor arivals and employment opportunities for
Anguilliang. Thal would seem to me o be legilimate predispostion [ am not able 1o say that the
Government had an dlegitimate predeterminalion and that 1} approached the application with 2
closed mind. There was wide consullahon and the concerns raised in 1hose consullahons lead to
Ihe requirement of an EIA from a highly repulable firm which was charged with addressing these

CONCems.

[(B4]  Six monlhs elapsed between the application and Lhe granl of ouline planning approval and
permission for the first phase with stringent conditions. For example, nothing was 10 be dong o
cause an impediment to free mavement along he beack by members of the public, all waste is to
be trealed and disposed o the salisfaction of e Environmental Health Departrnent, a carefu!
maritor.of the ambien! waler guality was to be kept and the doiphin evacuation plan was fo be

implemented upon a huriicane warning or at the direction of disasler management agencies.

[25] Placing rmyself in e posdion of a fair-minded and informed observer [ooking al the cireumstances
of this case. | conclude that there is no real risk that gilher the LDCC or the Minister approached
the application with a closed mind. There are no clear pointers Ihat would lead me to a contrary

LONG|uSton.

Irzationality

[86]  The Claimants also charge the Defendant acting perversely or irrafionally in making the Decisions
to grant planning and building permission The Claimanis say that such permissions and approvals
that have been given are unlawtu; because they Government was pradisposed in favour of Delphin
Discovery's Project and therefore would not have laken inte account all e proper materia)

consideralions and will hayve taken ink accoont imeleyvant consideraians.

[67] The landmark case of Associgted Frovincial Pictures Houses Ltd. v Wednesbury
Corporation*® concemed & complaint by the swnars of a cinema that it was urreasonatle of the

7 12008] UKPC 44
" [1548] 1 KB 223
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local autharily to icence performances on 3unday only subjec! 1o a condilion that no children under
Ihe age of 15 years shail be admilled whether accompanied by an adult or not. Lord Greene MR,
summarnised Ihe principles of unreasonatlenass {laler to be re-christened “irrationalily” by Lord
Diplock ™) thus:

“The court 1s enlitled to investigate lhe ackon of the local awthorily with a view to

seaing whelher or not they have taken inlo account matters which they cught not lo

have laken into acgount. or, comversely, have refused lo take into accownt or

neglectad 1o lake info acocunl malters which they cught o take into account. Once

that questan is answered in favour of the locat authonty, it may shil be possible o say

that, although the tocal autherily had kept within the four ¢orners of the matters which

they oughl to consider. thev have neverlheless come lo a conclusion $o unreasonable

that no reascnable authonty could ever have come to it In such a Case. again, | think

the court can inlerfere,”

[88]  Lord Diplock described it as “a decision $0 outragaous n 18 defiance of logic or accepted
moral standards that no sensible person who had applied his mind to the question o be
decided could have ardved atil.”

[891  This test has since again been reformulated since then and the mere corlemporary lormulation is
whelher the decision falls within 1he range of reasonable respanses open to the decision-maker;
Boddington v Brilish Transport Podice®

[80) in this case the Claimanls launch a broad altack vpon the reasonableness of the Decisions of the
local authanly and the rmister. In planning cases, the cours generaly leave the balancing of
considerations to the authonty and where there 18 2 broad discrelionary power, thers is a
presumpian that the decision is within the range of that discretion and (ke borden s therefore on
tne Claimants to demonsirate o the conlrary. De Smith's Judicial Review, ™

Apnlication to the Decisions

The Lease of Parcel 169
[t} The Claimanls are not aBle o say with certanty that a lease of Parcel 158 has been granted. Their
evidente 15 that they have nol found any documentation of such 2 lease. The Claimants' complaint
however, is pursued whether or nol a formal lease has been granted The Claimanis say thal the

™ In Council of Civil Service Unions v Misister ‘or e Civil Senvice [198%9]) AC 374 at 417
119091 2 AC 143 at 175 per Lord Steyn
* 4 eq., para, 11006
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(92]

(93]

[94]

[95)

Governmant s action in allowing the works on Farcel 169 was ulra wvires and or procedurally

rregular, unlawlul and againsl natural justice for the following reasons’

faj Dolphin Discovery was permitted 1o take possession of, occupy and clear land to the exclusion
of the pubiic withou! a licence or lease,

(b)Y Paroel 189 was acquired as Crown land and the proposed dofphin facility is not a public park or
sporls complex; 1t is intended 1o be @ commercial emarprise operated by privale investors;

{c} Dolphin Drscovery being put in possession suggesis that the Government has in fact taken a
decision to permil tne developmeni and or is predisposed lo pesmitting the development and
that Ihere has not baen any observance of due process in rgaching that decision.

The Governmenl's case 15 thal no lgase has been granied to Dolphin Discovery. Me. Mervyn Foster
Roger's evidence on affidavil is that there is an agreemant in priinciple that & portion of Parcel 169
would be leased ar icensed 1o Dolphin Discovery, no desision Fas been made on either Ihe form

or the terms and conditions

There was no evidence that Dolphin Discovery was by possession or exclusive ocgupation of Parcel
169 There is a letter from the Chigf Minister's office giving Imiled permission for lhe use of Parcel
168, Mr. Proctor explained Deolphin Discovary's use of Parcel 169 is limited to provisien of a staging
area where matenal and the like vrere stored during the construchion on the sgaward phase or
which they had abtained approval. Mr. Rogers’ corrcborated his evidence and asseited thal there
was no need for a lease al thal time, since Dotphin Discovery's use and access o the land was
reslricted o a small area.

M. Branlley, Counsel for \he Defendant. aptly pointed out that seclion 26 of the Regislered Lany
éc_t does nol support the Claimants’ contenlion 1llafDofphin Discovery may only possess :0r aColpy

land by a lease gr ather duty graﬁted disposition. Secken 26 empowers the Governor in Council 1o

fragly dispose of tand which is Crown land. Mr Brantey reled on the tetter of 18 January 2008,
which communicated the detision of Execulive Councll to approve Ihe consingction of Ihe enclosure
and pier and exprassly ard slaled

“The Minisiry of Lands hereby notfies Qolphin Discovery that rates and conditions for
the ficence that will pertain to the foreshore and seabed, as well as the rents and
conditians for the lease of he partion of Crewn Lands {Block 283098, Parl of Parcel
169) will be detarmined whan the planning appraval process for the land based phase
has been cormpiated™,

Mr. Dange hamillon QC. on behalf of Delptun Discovery, Forcefully argued thal it is tawful for the
Governgr i Coungil ks make regulations as 1o (he lerms and conditions on which Crown land may
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be rented, laased. ocoupied, sold or otherwise deall wilh and that the reference t occupation is
instructive in that il cleardy shows that the Crown is not limited to dispese of an interest in land by
way of icence or lease, He relizd on the pravisions of the Goverament Lands Requlations Acl and
the authority of Stanford International Bank Limited v Austin Lapps®, a decision hased on the
Antiguan gquevalent of Whe Goverpmen! Land Requlation Act, which endorsed the wnterpretalion of
Ihal Act as gwving the Governmeni the eight 'o create a tenancy al will over pubiic lands

[96]  The submissions made on behalf of the Govornment and the Inleresied Pay are undoubledty
correct. The acl of pulling Delphin Discovery into such possessien of Parcel 169 as it did cannet be

sad W0 e ulira wres the powers of the Minster.

Change of Purpose for Parcel 163

[97]  Pamel 169 was canpulsorily acruired for a public purpose, specifically that of a sports complex
and public park. The Claimants contend that the granl of permission for he development of Parcel
1649 by Dotphin Discovery and ils use of the land far ILs privale enlernnse is therefore wltra vires and
unlawlyl and hat it1s not open 1o the Government 16 use ar permit the use of & porlon of the saic
iand far an alternabve purpgse.

[58] The Claimants argue thal the idenlilication ol the purpase for which the land was acquired and (hen
vested in e Crown cieated a legitimale expectation that the properly would be nsed fr a public
park ard sporls complex and that by virlue of the fact thal public funds were used to acquire the
langd makas the Govemment accouriable o the people, hence i 'here was o be a change in
purpase, the peopie for whose beneht the jand was acqured oughl 10 be consulted or al the very
least be told of the change in purpose,

{99]  The Defendant says the decision to pernut Dolphin Discovery b use Parcal 169 and approval of the
development 15 nof Jriawlul and that the Government is well withan its nghd 4o permil the use of
Paicel 189 in the manner that it deems appropriale. They argue thal & public puipese can be
achievec Ihrough privale entergnse Sce Narayan Singh v Bihar®, Baldwin Spencer v Attorney
General of Antigu2 and others® and HMB Holdings v Antigua® Public purpase includes a
purpose that is in the general interest of the communily, See Hamabal Framjee Petit v Secretary
of State of India® where lhe Privy Council refysed to attempt to define precisely g extent of the

phrase ‘public purpose and in which Lord Davlin andarsed the wew that public puipose “whateve:

T Unreported, Civil Suit Mo. ANUHCY 19960218, 15 Seplember 2002
B1GTH AIR 136

* {nreporied, Antigua and Harbuda. Civil Appeat No. 204 of 1997, 8 Apsil 19958
{1969} 14 WIR 77 {PC)

B (1944} LR, vol XU Indian Appeals 44
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[100]

[101]

(102

[103]

[104)

elsg it may maan, must include a purpese that s, an object or aim. in which the general interest of
Ihe communily, as opposed ko the parlicuiar interest of indwviduals, is cirectly and vitally concerned "

The Defendant fusther argues that the use of compulsorily aoquired land by a private developer for
his own profits is nol inconsistenl wilh its beng used Tor & public purpose, ance he developer's use
is gne thal 4§ in the general inferest of the community #nd development of tourism is one such
public purpose: Baldwin Spencer v Attorney General of Antigua and others.

Mr. Brantey argued thal once the land had Been compuisorly acquired in a proper and lawful
manner. Governmen! has Wl ight and awthonty to aller the use according to prevaiing poficy. That
the court shauld bear in mind {hat the Government considered that the delphinarium was consistent
with the use ol Ihe land as a park - 1t 15 recreational and would have amenilies 1hat could be used
by members af the public. He pointed out thal the Government wshes to use & small portion of
Parcel 159 for the purpose of a tourism development through a privale entreprenewr; the remaining
land remained available for use as a public park as crginally intended. According 1o Mr. Rogers’
evidence, lhe Government intends to make provision that the shops and facililies {0 be offered by
Dolphin Discavery would fie in with & public park area on Parcel 169. Mr. Rogers' evidence is that
the Government had researched other public parks and had found precedent for a public or
nationat prark, having privale enterprise activites which supplement the public park and ated the
example of Yosamite Natioral Park in the Wted Slates of America.

The Defendant also cautions \he cour! against scrulinising the Government's dacision as to the use
ol Parcel 16% in the absence of any al'egation ol fraud and also e efrain from overstepping its
funclion and interfering with the legisfative roje and government policy decisions. Government is
charged with the econonvc development of the Anguilia and is the constilulional and demacralically
elected body lo chart thal course, Mr. Brantley pointedly suggested that the means by which the

" Claimants ought to channel thelr displeasure s through the waling boath,

The Interesied Parly makes the same arguments as the Governmenl and went further, making the
argument that the issue of the purpose that is spelt out in the Declaration is relzvant only to the

lawfulness of he acquisdion.

Ir Bzldwin Spencer v A-G of Antigua and others, the Court of Appeal considered these very
wsues. The Governmenl of Anligua entered inlo an agreement with a privale developer for 2
massive projecl which comprised a2 1.000 room regort, casino, golf course, retal shops and
resigential unils The Government infroduced a resclution i Pariamant to affirm the agreement
and to authorise Ihe acquisiion of \he land on which the projecl was o be developed. The
agreement was approved and the land was acqured for the public purpose of “the premotion and
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devetopmanl of tourism and supporting tourism related aclivities™, The Oppasibon pacty Drought
padeial review procgedings 1o challenge \he decisions on the basis thal the compulsory aoquistion
of land which was then to be divested (0 a privale enterprise ig pot for public use Follawing
Williams v Sovernment of Saint Lucia?, Couet of Appeal reatfioned that the promolion of lourism
can be a public purpose. The Court of Appeal also reilerated Ihe well setfed princigie hat the
exgcutive decision as lo whal i 2 publc purpase is ron-usticiable in the absence of fraud. See
2lso Coconut Beach Residence Limited and George de Chabert v The Minster for Agriculture
far Dominica et al,

[105}  Section 2(1} of the Land Acquisilion Agt simgly requires a declaalion of ha Governer in Cowngil
ihat iard should be agquired for a pubic purppse. approved by the House af Assemidy The
declaration is condiusive avidence that lhe fand is required for public. purposes. The land vests
absolutely in the Cro'wn upon the second publication of the Declaration and Ihe Crawn's agents are
empowered lo enter and iake passession of it thereafter.

[tO&] in Narayan Singh v Bihar, lhe Indian court held that a public purpose may be achieved through
private enterprise, even where thal enterprise’s scle aimy is o make 2 grofit. The following
paragraph extracted from Singh's case is on point

"The obiective test applied from case 1 case, which has since been judicially
recognised, is thal whatever furthers the ceneral irterests of the communily as
opposed ' the paticular interests of Whe individuals must be regarded as 2 pubibc
purpese. Public purpose may be achieved through privale enterprise as weli as
trrough any public agency There is no provision in Ihe Act precluding \he scquisition
at Ihe inslance of a private agency so long as the purpose for acquisition is a pubiic
purpose. H the acquisition is for a public purpuse, 1he consideration that Ihe State has
undertakern the task at the instance of a ptivate enlreprensur or agency o 3 private
mstiluion 15 nof germang 1t is welf settled that even {hough the acquisition of land 15
far a private concern whose sofe aim may be 10 make profit, if the intended acquisition
of land coutd materially help the national economy or the promotion of public health o
the furtherance of general welfare of the community or somsthing of the like, the
acqusition wil he deemed la be fo! a putlic purpose”.

[107] Baldwin Spencer v A-G has one nolatly dislinguishing feature, namety |hat the acquisition was
specifically for the purpose which was the subject of tha agreement with the private developer. Is
the government however, aulhorised to chainge the slated purpose of goquisition.

M {1968) 14 W.IR. 177 al p Y80 per Sir Garfield Barwick
B unraported. Daminica, COMHC V20017236, 31 July 2001
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[108] it seems inarguable that the decision as 1o whelher to vary the purpose for which Parcel 169 was
acquired is an execulive decision, largely dictated by government policy. L is also largely a pohtical
issua, which is of course, not justiciable. The court is necessanly reluctanl to become embroilad in

" polilizal issues. If is plain \hat the Execulive has a vision for Anguilla’s tourism and economic
growlh. Matters of social and economic policy are conferred on the executive branch of goverament
by virtue of the principle of separation of powers, There i$ a clear divsion betwaen the legislature,
the executive and the judiciary and those lines must nol be crossed. Palilicians musl face the public
and are answeratle 1o them to expiain and justify policy Judges are not. And as reileraled by
Bernard JA in Attorney General v K.C. Confectionery Lid® the court gught nel 1o usurp the
functions which are purely within the plenilude of the powers or anather prgan of the Stale

(109]  Courls should therefore avord interfering wilh the exercise of discretion by elected officials when ils
aim is the pursuil of policy. in R v Secretary of State for Trade and industry Ex p. Lonfhe ple®
Lord Kinkef pul it Ihis way; “These provisions ensure thal a decision which is essentially political in
character will be brought lo the attention of Pariament and subject to scruling and chaffenge
thargin, and the couns mus! be carelul nol lo invade the political field and substiiute their own
Jjudgment for that of the Minister. The courts judge the lawfitness not the wisdom of the dacision.”

[118]  Thatis not lo say that policy decisions are immune from scruliny. The courts are obliged to require
thal all decisions, even ones based on policy, are within the scope of the power given to the
administral‘or and has bean arrivad 4l in keeping with the standards of procedural faimess. There is
ground for legitimate judicial intervention if the gecision is unseasonable or nol properly justified. so
that even though Ihere i no primary power lo make decisions on policy, the ¢ourt retaing 2
secondary power ko probe the qualily of the reasoning and process The Court is alsa obliged to
decide whether any pariicular act vinlales the righls of Gitizens. '

{111}  The case of Blanchfield and others v Attorney General and another™! was cited on behalf of
Dolphin Ciscovery as aulthorily for thesr subrmission thal there is nelting which prevents the
execulive council from varying the public purpose for use of land after its acquisition. | have been
unable to discern any dicta in the judgment of the Privy Council that expreszes such a principie so
plaialy That case concerned a 39 year lease of land in Trinigad granted to the United Slales by the
Uniled Kingdom {whie Trinidad was skl a colony} which had been compulsorily acquired for use by
Ihe United Stalgs as a mililary base in exchange ko suppiymg the United Kingdom with naval and
mifitary equipment. The United States closed the military base in 1977 and surrendered the lease to

2 {1989] | WLR 525 at 536
1 {2002] 4 LRC 689
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the Government of Trinidad and Tobago, who then transferred the 1and 10 & public body charged
with responsibility for developing the area of Trindad where the lang was tocated. The appellanis
soughl a declaration that upon Hs surrendar. the land had automalically reverted to them because it
was no longer required for the purpose lor which it had been acquired. The issug for determination
by the Privy Council was whether upon ils acquisition the land vested absclutely in the Crown,
thereby ruling out any reversionary ineresl. The Prvy Council held that the pubfication of the
slatulory notice had the effect of vesting the land in the Crawn and once vesled and the owners
compensated, there was no ieversionary interest 1efl outstanding.

[112] M Hamilton QC caries the reasaning further, to submit that once the 1and had been acquired and
vests in the Crown absolutely, the execulive is free to change the purpose far which it had originally
acouwied.

[113]  The guestion balore this court is differant. It is whether the Governmenl can vary the public purpose
for which the land was acquired. The answar must Ik in the avthority of the execulive gavernment's
absalule discretion Iy make and review such policy as il believes & in Anguifia's besl interests In
this regard, | most consider whether there is fruly a change in putpose of whether the land wil
continue {0 be used for 8 public purpose, i.e. development of a loyrism producl, albeit rot for the
specific recreational facilily of a public park and sports camplex.

[114] It seems to me that if an execulive decision as to what is a public purpose, lor the purpese of
compulserly acquiring land, is non-justiciable, & forkon . the decision to vary the use of the land to a
diflerent specific purpose must also be nonjusticeable on the principle that this 1s a matter that resls
Ssuuarely with these elecled to lead. | 1ake comfor in the dicta from R v North and East Deven
Health Authority ex p Coughlan® : "Pohicy veng (within the lav) tor the public awhonly alore,
both it and the reasons for adopling or changing it wil be accepted by Lhe courts as part of e
factual dala - tn olher words, as nol ordinarily open to judicial review. The courl's task - and this s
not aiways underslond - i then niled 1o asking whether the applicalion of the policy o an

individyal who has been 2g 1o expect something different is 4 just exercise of power.”

[115] | do not accept that the Clamanis or other mambers of the public had 2 legitmale expectalion of
baing cansulted if the Gavernment was considenng changing lhe puroose for which Parcet 168 was
acquired In order lo set up 4 legitimate expectation, the Claimants must show 1hial same benefit or
advantage which they had and lagtimalely expecled v continue lo have was laken away from
them. There is presenily no public park or sports compiex an Parcel 158 and has not been singe ds

acquisition twelve years ago.,

2120011 CB 213 at paragraph (82)
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[116]

(117]

[118)

118}

{120

124

If the Government was entlled to declare thal land s o be compulsonly acquired for a pubiic
puipose without any consultation, | cannot see how it would Be wrong for il lo change its spacific
use without consyitation, 50 long 85 no fraud, dishonesly o improper purpose features in that
decision,

M1, Rogers evidence sets out the manner in which \he policy cansiderations in relation o the user
of Parcel 168 was approached. He said thal upon application by Oolphin Discovery for use of a
potlion of Parcel 168, discussions were had wilh the Chiel Minister (who was the responsible
Minister) and other mnisters and public officials, incleding tha Director of Lands and
Surveys/Curalor of Beaches. Mr. Rogers reports [hat there was general consensus that lourism s a
pubiic purpase grven that it is the only industry Ihal propels the econpmy diractly and indirectly, that
there was furlher general consersus that lhe proposed Dolphin Park {5 in keeping with a public
park as the Development set ol many amenities and facilities 1hat would be used by the public.
Anclher lactor discussed was the recert purchase of & acres of fand in the Blowing Point
communily for sports development. It was felt that this land was more appropriale for sports
developments, being closer to the hearf of tha wilage. Parcel 163 was considered to be mare

appropriale lor recrealioral and tourism deyelopment

i am ngt knowledgeable on the mecharnics of pelicy making. 0 seems fike an exercise that in
inheranlly one of internal discussion and development, laking inlo account & greal many faciors
which will impinge upon the suitability and benefit lo the broader goals thal every govemment wilk
have for the country.

Governmenl policy will ususlly be expressed through some circular or & cods of practice bul il i not
always.pubitcised or cirpulated widely. 1t has been said hal binding palicy decuments lack binding
effecl Policy may change. Pubhc miterest is naver slalic. The main consideration in ihis area is
whether the change of policy resulls w a disappoirtment of an expectation. The Claimants imust
show thal tha enuncialed policy has such weight thal it canno! be allered where 19 do 50 would
untairly disappaint the expectation that is raised.

I accepl. on Ihe aulharily of Coughlan's case thal public badies must ‘remain Iree to change
policy; its undertakings are corespondingly open to nodification or abandonment. ™!

The Claimanis have not provided any avdence that in changing the public purpose use of Parcel
149 the Minister did not consider theiw and the wider public's interest in having recreational

* 7t paraqraph [(4]
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[122)

(123]

[124]

[125)

{126

grounds Nor does it appedr (0 me that he process [hat the Delendant pursued was unreasonable.

irrational of defies logic

The cases establish that the argurnents made by the Defendant and the Inlerested Parly are well
made. The Minisler was well within his nghts to permit Daiphin Discovety 10 use Parcel 169 a5 part
of the tandward development of the prozect.

Tha Claimants say that Governmenl's decision to permit Dolphin Owscovery Yo constuct a per
withaut the nrecessary licences and Port Superintendent permit was ultra vires, untawful and
againsi nalural juslice.

The Claimants contend that Dolphin Discovery did nel apply lor a licensé to use the foreshore and
fioar of the sea nar was the wrillen permission of the relevant Minister ever sought or abtained for
lne construction of the pier. They complain thal neither did Dolphin Discovery make any appiication
to Ihe Superintendent of Ports bul thal nolwthstarding these failures. Dolphan Discovery was
permilled to construct a dolphin pier at Sandy Painl

The Ciamants rely on an admission made by and on behalf of the Government dunng the
inlefacutary imunchion praceedings (hat it has not granted a licence to use the beach

The spacific legal issues identified by the parties are.

{a) Did the Defendant misdi-ect ttself as to. andfar misearerstand, 1he inpact and impert

(b) O the Defendany, in permilting Colphin Discovery 1o construct a per ar Sandy Point
Beach wihaut the watten permission of the responsinle Minister and withoul the
requsite application being made to the Supesntendent of Porls {ail to conply wilh the
relevant legislglion, namely the Pors, Harbours and Piers Acl, R 5.4 Chapler P557?

4] Did the Defendan! permit Colphin Discovery ta construct a pier at Sandy Pont Beach
without the permission of the responsitle Minister and wilhott apphcation being made
# the Superintendent of Fors, and :n doing so faled to comply with the relevan:

legislative provisions?
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{d totwithstanding the relevart legisialive provisions, did any purported permission
granted by the Defendant o the Interested Party %all to be considered as a matier of
execulive polcy?

(8] is the decision by the Defendant o permit the Inerested Party the use of & portion of
paicet 169 a matier of execalve policy?

i) |5 the lack of the application being mane to the Superinlendant of Pons directly fatal
ko Ihe permission grantgd?

[127] The Beach Control Agl provides thal the floor of Ihe sea and the foreshore vests in he Crown

iSection 2] and that no person shall use the forashore or seabed without a ficence (Seclion 3).

Seclion 4 provides:

4

{1) The Minrster, may cn application made in such rmanaer a5 may be prescribed under section
8, grants %cences for the use af the foreshore. or the floor ol the sea. for any public purpose, or
in connechon wilh any trade, business or commercial enterprise o any persor, upon such
conditions and n such farm as e finks ft

{2} Every application under subsechon (1) lo be published in the Gazette and members of
the public given an opporiunity of makmg representanans 1o the Minsier in respect thereof.

(3} Where an application is made for 3 #cence under subsection {1), the Minister shall consider
what e public inleres!s in regard to Ashing, bathing or recreation or in iegard o any lulure
development of tha iand adjoining that par ¢f the toreshare in respect of which Lhe applicalian
is made, nal require fo ba prolected, and he may provide for the protection of such interests
by and in the terms of the licencs or sinerwise in accordance with the provisions of the Acl.

(4} Subject lo Such régulations as may bé made under section 8, an appeal shall e lo the

Gowefnor in Council from a decision of the Minister as to whetber such icence snould be
granted or refused.

{5} Every granl or ratusgl of a licence by the Minister or the Govemor in Council shall be
published in the Gazelte,

{B) The decisien of Ihe Governor in Council as to whather such licence should be grated or
refused shall be final and shall not be questioned in any legal proceedings.”

[128]  Section 35 of the Ports Harbours and Piats Agl provices.

"Notwithstanding the provisiors of any other wiitien law. ng person shall consinict or
install any prer. . on any parl of the fereshare without the witien permission of the
Minrster ”
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[129] Seclicn 37 provides that the owner of a pier or peimanant construction of installation on any
fcreshore shall apply to the Supernlendent in the prescribed form for a hoence, such lcence 1s
issued annually on the firsl Tugsday of April each year,

[130]  The impacl and import of \he Beach Control Acl is to regulate the use of the foreshere and the
seabed, There is nothing to suggest that the Governmen did not appreciate the puypor and intent
of the teqislaion. The Act specifically requires the Mirister 10 take into accaurt the public’s interest
as well a3 future development of adjoining areas when considenng an apphcation tor the use of
beach praperty. The Act aven contampiates that if and when granling a licerce. the Minister ought

to make provisions for the proteclicn of those cublic nterest righls.

[131]  The Govemment and the Interested Parly rely on the leller of 7 June 2007 from Delpnin
Liscovery's tawyers as the applicaban for ficence 10 use lhe beachfforeshore and seabed lo
construct a peer int the sea al Sandy Paoint. Nolice of such applicahon was gazelled, as required by
sechon 4(2) of the Heach Conlrgl Act, on 28 Seplembier 2007. The laller, whick was addressed to
the Chiel Minister and Minister of Ymmigrahon, Labour, Lands, Physical Planning. Environment,
Human Rights, Gender Affairs and Information staled:

"As parl of i's dolphir operalions, our Client desires o utikse a porion of the
foreshore and sea to consiruct a pier, for which they are aware thal a Licence faom
the Government would be required. The pier would be constructed of wooden
columns which would be svnk inlg the boliem of the sea.”

{132] Permission was granted on 18 January 2008 through a lelter emanating from office of the Chief
© Wlimister and listing all his portfolios as sed cut above. The [etler slalec. ~Additionally, this encipgure
and pier must nol, al andime for the life of the prqae'cr: ke used as a docking area far boals, or as 8

poit of entry info Anguitfa ™ The letters reads.

"The Minisky of Lands hergby nolifies Colphin Discovery that rates and conditions far
the kcgnce thal will pertain 1o the foreshore and seabed as well as the renis and
candilions for the lease of the portion of Crewn Lands [Block 283008, Far of Parcel
199} will be determined whan he planning approvel process for the land-based phase
has been compleled.”

Pemmission inder the Beach Control Act
[123]  Mr. Rogers affidavit catalogues the malters to which consideration was given ir deciding fo
approve lhe use of the foreshare and seabed for the construction of the pier. The hst is
comprehensive and includes the EIA, inlernal governmental reports, the abjechions received from
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{134)

[135)

- the public and others, that 35 Anpuilliang were employed 1o Dolphin Drscovery and were at risk of

losing their jabs, the fact that over 10000 visilors came to Anguilla o swim with Ihe dolphins, the
diversification of the Anguilla tourism product, the beneft to ancillary towism related services
provided by taxi. tour bus ana ferry operalors, the tradiicnal use of Sandy Print beach for picnics,
lhe possible effect of the praject on the Ferry Boat Inn and neighbouring willas, the facl thal Parce
169 had been actuired for a paricular public purpose, and the fact that Sardy Point Beach was 2
protectod beach.

The Claimants #lso took issue with the method of approval of the seaward portion of the
Development as set oulin the fetter of 18 January 2008, The first paragraph of the Ietier reads:

‘Please be advised thal Executive Council has reviewed the above-mentioned
proposal and have agreea {or Dolphin Discovery 1o conslruct a dolphin enclosure, and
pier as Sandy Point, Blowing Point, Anguilla.”

The Claimants argue that the permission grasled was unlawfyl because it was not given by the duly
appointed functionary; thal the Legislature sfipuiated in the Beach Conbrol Act that the power to
pammt the use of the Toreshora and seabed was delegated fo the Minister and that Ihe Min:sler had
ng right or aulhority tc delegate this decision to the Execulive Council, Ms, Davis for the Claimants
makes the poinl hal Executive Council has no aulhorily 1o grant the permission and prayed the
foliowing passage from Wade's Administrative Law™in aid of her submission:

"The Crown itself, howaver, has relatively few impaortant legal powers excebl in the

capacily of snployer In almost all olher areas adminisirative powers are slalulory

and il has long been the practice for Parliament to confer them upon the proper

minister in his gwn name. The Act will say ‘The minister may make regulations’ or

'Th"e'niinisier may apipréve'. The minister will of course be acting as & minister of the

Crown and on behalf of lhe Crown. But his pawers and duties under the Act will in law

be his alona, This is of great legal and conslilutional impertance, since \he minisier

kas none of the Crown's prerogalives and immurities. His lawful actions may be

invalidated, or he may be compelled to perform his duties, by remedies which do rol

lie 2ganst the Crown: and judgnients may be enforced againsl him personally in ways

which are imoossible in Ihe case of the Crown. I, on fhe other hand the Act had

conferred Ihe powers upon the Crown (tself, as by saying Her Majesly may {etc}, the

nunister would in law be merely the servant or agenl of the sovereign The settied

piactice of conferring powers upon designaled ministers therefo-e greatly assists the

operation of legal remedies.”

Maved, ppdds0
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[136] Ms. Davis also submitied (hat furlher support for 2 finding that the decision of the Executive Council
was unlawhyl can be derived Trom sechion 4{5} of he Beach Caontroi Act which provides for an
appeal Irore Ing Ministers decision ta the Governor in Councit, {.e. Executive Councll, and seclion
4{8) makes the decision of the Governor in Councdl final. Ms. Davis points aut thal o countenance
the Executive Council's degision is in effecl to rob an inlerested party of the righ! tp appeal.

[13F] A discretionary power mush i generat, be exercised only by the public authanty o which it has
Bean committed. § believe this issue has to be examingd through the prism of abdication of the
responsiblity. If the Mimister acted vnder Ihe dictation of Ihe Execulive Counce or surrendered fns
power 1o determing the apprecahion 10 the Execulive Council, the decision would be dlegal and mus!
be invalidaled. Authorilies directly enliusled with slatutory discreligns are usually entitied to lake
into accourd considerations of pubhe policy and it is easy to see where the policy of a minister or of
the government as awhele may He a relevant faclor in weighing the decision.

[138] InRe Robert Bropho and Robert Tickner,s a case from the Federal Suprems Court of Ausiraha,
Wilcox J expressed whal is to ma sound judgnient;

"Many decisions commilted fo Ministers by stalule have polgical implications, no
doubl thal is why they are committed 19 Ministers rather than to pubkic servants,, The
poliical mplications of a prospeclive decision include not only its likely eftectoral
consequences.... but also its compalitality wath the piwiosophy, policy and grogeam of
the government. These are matlers aboul which a Minister is enlitled 1o have the
views of the olher members of the governmient, even fhough he or she has Ihe
uttimate wdividual responsibidy for what is decided. 1t seems 1o me that, at Jeast
whore a slatute empowers 2 Minster 1o make 2 decision relaling 1o a malter of
general commumly concerm as distingl from determining e logal righls of a particula
persen and where the siatie does nol speciy any precise proceduras or criteria, the
Minister is enbifled to consuit other membets of Cabivel belore delemmining he
appraprate decision Of course, even in such a case, the uitimate decision mus! be
Ihat of the KMimister.”

139}  Mr. Rogers’ ewidence is that the Minister of Lands informed him thal he had decided te grant
permissian to Delphin Discovery to use the foreshore and that he was present when the Minisier
presented his views and the basis lor his views 1o ine Executive Councd in the prasence uf #ll the
minislers who expressed approval of his decision. The clear indication 15 that ‘he Minister had

35 (1394) 40 FCR, referred to by Ganpalsingh J& m Save Guana Cay Resf Associstion Lid. And ancther v The Queen
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[140}

[141)

[142)

[143]

himseil exercised his mmd on the consideralion of the application and had formed 3 view. Mr.
Rogers' avidancs in this regard was nod challenged.

There is no evidence before me 10 sugoest, far less establish that the Minisler did not exercise his
personal judgment in granting Ihe approval for the construction of the pier and dolphin pens in
accordance with the power conferred on him by the Baach Control Act.

Before me, it was argued that the Claimants' challenge to the lack of a ficence was miscanceived in
thal they wera labouring under (he miscanceplion as lo whal is a licence. In basic terms, a licence
15 permission given 1o do somelhing which would render legal what would otherwise be itlegal. A
ticence may e bare, grakutous or coupled with & proprietary interest. A licence which granls
proprielary inlerest in land s required to be in weting under seal. Mr Hamitton QC argued that
aquity treals an agreement [ grant a ticence with a proprielary inlerest as if the farmalilies required
by law have heen chserved Ses Walsh v Lopsdale Mr. Hamillon QC submitted that i the context
of the Beach Conirol Act, cance simply means "special permission” and Ihat since the Act did not

define or specify the nalure of the icence, il was left to the Minister to delermine the temms and
conditiens as well as ils form.

The Ministers letler of 18 January 2008 cleary conlemplates formalising a licence as required
under the Beach Control Agt. | am of Ihe view that the Dedendant fully appreciated the impact and

imporl of the Beach Control Act and ine approval expressed in the letter of 18 January 2008 is valid

and in conformity with the lagislative frequirements.

| should here neta that on 11 August 2008 the Government and Oolphin Discovery executed what

that it shall commance on the date of discharge or varlation of the Order of the Court dated § May
2008 (sic). Al best it seems to be an agreemenl for a licence, conditior.al upen a future ach,

Permission under the Porls, Harbours and Piers Act

{144]

{145}

On 8 June 2008 Dolphin Discovery wrole 10 the Menister of Infrastiucture, Communications,
Utilities, Housing, Agricutture & Fisheries, the Mirisler responsible for ports, harbours and piers,
rehearsing Ihe approvals thal it had obtained and that it betieved that all necessary approvals and
licencas were m hand but on adwice, was now seeking permission under seclion 36 of the Ports,
Harbours and Piers Agl for a licence. At this point, a pier had already been consirucled and

installed from the shorefine to some distance oul to the sea.

On 27 August 2008 tha Minister purported to grant peqmission to conatract the ¢olphin pier.
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{147]

(148]

(149]

{150)

The Defendant sought 1o persuade the court that the 8 January 2008 lelter constituies the

approval of Ine Minister walh responsibility for ports. harbowrs and giers given thal il expresses (hat
approvat was granled by Executive Council and that the Minster, Mr Kennelh Harrigan was
present and approved the conslruction of the mar.

1 do nol accept that. Mr. Rogers' evidence as lo what transpired at Executive Councl was very
clear, and as | have found before, very persuasive thal they were there acling as a sounding board
fur the Ministar of Lands in his delermination of the application pursuant to the Beach Controt Act
for Ihe use of the fareshore and seabed: see paragraph 1.

The Minister's letlar refers (o Dolohin Discovery's latter of 9 June Z008. Tal fetter slated “If has
now come 1o ow aftention. however that we speciically need lo receive from your gooa office,
perntission under Section 36 of ite Harbour, Ports and Piers Act {sic) and as such we hereby apply
for same.” The Minister's letler gaes on, ~The Minister has considered your request for permission
for construchion 1o complelion of a Dofphin Pier at Sandy Poinl, Blawing Foint .t am plsased 1o
inform yau that, in accordance with the Forts. Hambours and Piers Act K 8 A ¢ P55, the Minister
has granted his permission for you to conslruct 'o comglalion the Dolphin Pier al Sandy Paimt,

Biowing Peint.” Thi lettor goes on ‘o state that the permission is subject to the injuaclion order,

Evidence on behalf of Dolphin Discovery came from Mr. Eduardg Villanueva, its Chief Executive
Officer. In paragraph 19 of his affidavil. Mr. Villanueva said, “Wilh respect to the Hcence under the
Piers Acl, indead we had nol received the same at the time canstruction cammenced, bul it would
appear that his was an admiristralive oversight,”® This slalement 1s semawhat ambiguous and Mr
Villanueva was not ¢oss exarmned at all. ! am nol sure il he is refernng to the Superiatendent’s
ticence or the Minisler's approval. It would seem to be that by remarking on not having had the
hicence al the fime construction commenced, he was in all likelihood refernng to the approval or
permission. In the affigavit of Mr Alejandro Raygera filed in support ol e application te discharge
the injunclion, he referred 1o foimal permission from the Minister of tnfrastruclure being recsived an
27 August 2008 What 1s clear 1s that nowhere in 1he evidence fled on benhaif of Dolphin

Discovery is [here any reference to an applicalion 1 the Mims'er of Infrastruciure.

| am sabisfied that no application had been made by Dolphin Discovery lo the relevant Mimster for

the conslruction and installalion of e pier unlit aler the fact.

% Aftidavit hled 21 Januzry 2000, paragraph 13
¥ nHidavit filed 25 September 2008, paragraph 5
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[152]

[153}

i have formed the view thal lhe omission to seek and ablain the wiillen permission in accordance

with t'he-P'dris,—Har_bour and Piers Acl was a 'géhhiﬁé'oversight on the part of bolh the Defendant

and the inlerested Parly. Nonethelass, Dolphin Discovery dearly commenced conslruciion of a per

withoul the requisile wrillen germission of the Minister of Infrastiucture.

The expectation would be Ihat a proper applicalion would of necassily be submitled 1o thal ministry
and obtain the benefit of full internal consultation or careiul consideration of the factors that have a
bearing on 1he construction of a pier from an infrastructural point of view i order to arrive al a
proper decision. The purported permission granted by the lelter of 27 August 2008 seems very
much ke a rubber stamp of earlier decisions.

Such written permission thal was given pursuant le the Ports Harbours and Piers Acl was therefore

untawtul in that there is no evidence that the proper procedures had been followed and must be
quashed. | note Ihat the said Acl provides that ine penalty for breach of the Aclis a fine of $25,000
or lwetve months imprisorment upon sJammary conviction.

Licensing of the Pier

(154]

The Claimants contend that the Superintendent of Porls is Lhe only person empowered by the
Ports, Harbours and Piers Acl lo consider applications lor the ficensing of piers. The shori answer

1o that i thal the Act requires licensing of a completed pier. Licensing lakes place annually in April,
The Defendant refies on the fact that the pier was nol 10 be used as a true pier, \hat is, Tor {he
docking of boats. This was a specific condition of the granl of approval. Section 37 does not
express that a licence is andy reguired if the installalion was to be used as a pler. 1 accepl that the
slage al which Ihe apphication for licence was required 1o be made lo the Superintendant had rot
been reached, since the pier had not been construcled lo complation.

Grant of Planning Permission

(155}

[156)

Flanning permissian was granted on 12 Decamber 2007, | have heard and | accept that the LDCC
made, i effec], lwo plannirg decisions: (he cutling approval of the Developmenl as a whole and
the full planning permission far the first phase, i.e. he dolphin per and enclosura.

The Claimants leval a multitude of criticisms against the planning permission, | have campressed

thern as follows:

{a) The planning application was incemplete and or inadequate in that 1t lacked information that
would have been neceszary 1or a reasonable decision maker to have belore making a
decision,
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[157]

168]

{b) The Eih was inadequate and senously Hawed and lherefore the Government acted perversely

oo ifrationally_ by failing ko require Dolphin Discovery tg provide harther and batller information;

fc} The LOCC was not authorised by law fo grant planning permission for seaward development; il
therefore acted ultra vires and thavefara unlawfully,

(dy The Governmenl decision to granl planning permission was perverse and irrational and
unreasgnable in the Wednesdiury sense.

The parfies have agreed on eight specific legal issves thal lhe court must detemmine,  Again, | have
compressed lhem ino e lollowing: '

(a) Was the applicabon deficient gr incomplete?

th] Did the LOCC fail to follow the proper procedure. andor act ullra vires of the application was
found lo ba incemplete?

fcy Was the Draft EIA invalid or othersise defective?

fdy it was invalid or otherwise defeclive, was the LDCC's decision to grant planning permission
in reliance on ar invald andfor defective E5A irrational?

(e} Further or alternatively, was the deciston lo grant planning pamuission made irationally, i that
it failed to take account of relevant matiers which ought to have been considered relevant and

look into account malters which were irrelevant?

(] Was the decisicn by the LDCC to grant olanning pernussion for a dolphin pier one they wore

““empawered by ihe relevant Act 1o take? If nat, did they, in $o doing. act uilra vires?

The LDC Ac! defines “land” Ihis way - "inCludes land covered wilh waler and also includes
incorporeal as well as corporeal heridatements of every lanure and descrption " Seclion 4
requires an application to develop land to be “azcompanied Dy such mags and plans as may be
necessary or as may be required by the Commiltee.” The Clamants say that the LDCG acted
contrary 1o the Gudance Notes issoed pursuart 1o section 3 of the LOC which describe the Act as
prowiding “..for the introduction of 8 system of planning contrel with the aim of ensuring that
development proceads in an organisad mannar without destroying the environment or creating bad
neighboudy development” The Guidance Noles alsd s&t out the infarmation that an applicant is
required Lo provide
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Was the application defective

[159]

[160]

[161]

[162]

(163)

Mr. Proctar's evidence is thal he application was accompanied By plans and drawings. This is
bome out by Dolphin Qiscovery's lefter dated 5 September 2006 which was a cover leller delivering
blugprints for the new deolphin facilities. This lketer relaled to the frst applicalion for he Sandy
Ground site; however | Lhink it is fair lo accept on a batance of prababdities 1hat the Department had
in fact received drawings and plans in retation to e proposed Development. Further Hlueprints,
water lreatment plan parking |ot drawings and accessibility drawings were dalivered under cover of
letler dated 15 Movember 2008, From all accourts, Dolphin Discovery planned o pursue Lhe
Development according to the szme plans far the Sandy Ground site; see Alfidavil of Mr. Eduardo
Villarugva at paragiaph 15

Mr. Villanueva's evidence is (hat applicalian form seemed more designed for land development and
that they filled in {he form as best as possible, adapting it to Ihe purpose of construction of a pier.

Mr. Proclar gave a detailed exposition of lhe process of an application to the Departmenl. | accept
Mr. Proctor's evidence in so far as in the opinton of that departmen, the information received from
Dolphir: Discovery was adequate for the consideration that the LDCC had to make and that the
application was nol defective,

The evidence of Mr. Vincenl Proctar, the Chief Planner, is ihal i is nol unusual for approval of a
development o be given in stages. Mr. “roctor's evidence is that Dolphin Discovery has been
granted oulling planning permissicn to establish & dolphinarium at Sandy Point®. He said that {ull
permission has been granted for the first phase of the Davelopment, which is the construction of
the dolphin pier, but that no approval has yet been giver o the landward phase. which will be the
sutject of later applicalions. Mr. Proctor gave examples of other targe development projects which
had alse been given delailed planning permission in phases. which he satd is consistenl with
government's policy and practice.

The LDGC issued a detailed memorandum dales 10 January 2008 sethng out the process il
followsd in armving at the approvat of the applicaion its conclusion has been set out in paragraph
[5%) above

The Environmental Impact Assessment

[164]

The LDCC required Dolphin Discovery o underlake an EIA by a reputabla and independent body.
Dolphin Discovery chose Applied Technology & Management Lid. ("ATM"), a US based fim, from

* See paragraph 39 of his Affdavit fired an 12 June 2008 and paragraph 2 of the Second Affidavit fled on 25 June 2008
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(165]

[186]

[167]

[168]

L [169

[170]

[171]

¥ [2006] Eav LR & at [28)

the LDCC's committze of approved firms. ATH specialises m coastal, envirgimental, manne and

waler resDUICes engineenng.

The terms of reference and the scepe of influence issued to ATM fgr the EIA were determined by
the LOCC after consultation wilh government and nongovernmental agencies. The ferms of
relerence appest o ma 1o be exhauslive and include all of the concerns raised curing the

consultation process.

ATM was responsiple for the technical aspects of the EIA, wilh parficular reference lo the physical,
biological and acological environment. Young's Consuliancy Services, a local firm, was relained to
conduct a Social, Cultural and Economic Imeag! Assessment. This socio-cconomic reporl was
appended to the EIA,

Curing the cenduct of the assessment. both hrms were in confact with government and nen-
governmental grganisations and Young's Consullancy interviewed with several members of the
pubtc,

Tie report was compleled in Movember 2007 and ciiculated by the LDCC. The ElA conclided *hat
Lhe Cevelopment would not have signdicanl impacts. The idenlified impacts fram e Development
{o the enwuronment were some loss of vegelalion (which could be repaired), an increasa of visilors
ta the area, moderats increase in the pressure on Sandy Point Beach and low to imoderate impacl
on water quality from waste, ATM concluded that “the facility has been sited and designed to
minimise any direcl impacts 16 either he terresirial or the marine environmant " Il said that the
enwrgnmental impacis will be miligated and the nel impacts sheuld not be significant.

The Claimants heawly criticise. Ihe EMA as Leing inadequate and deleclive and assert that the
decision made by (he LOCT in reliance on it s therefore irrational

The decision by a planning aulhority that # kas sufficrent information to decide whether a proposed
developmenl would rave significant impact on the environmenl can only be chailenged on
Wednesdhury grounds: R {on the appHcation of Noble Organisation Ltd.) v Thanst DG

The Claimants efforts to ungermine the qualty of the EIA and thus the yalidity of the LDCC's
refiance upon i was led by their witness, Dr Nasmi Rose a weli qualified and exparienced maring
mammal twlogist with an impiessive résume.
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[172]

[173]

[174]

(175]

[176]

[477]

[178]

Br. Rose crlicised the EIA for wsing daled reference material and making vnsubslanliated

.slalements. parlicuiarty as it relates to the well-being of the dolphing and the impacl upon them of

thal particular anvironment, heing as close as ilis 1o a busy porl Dr. Rose was also highly eritica! of
the social econamic and cullural aspecl of the report She 15 of the view thal \here was no rigorous
analysis of any of the companents of Ihis assessment Overall, Or. Rose considered the ENA is not
indeperdent and objective and refliected a bias in favour of Dolphin Discovery.

By order of the court, Or. Barry Wade was apponted as the single experl to give evidence an the
adanquacy of the EIA. Dr. Wade loo has gquite an impressive résumé. He was apgointad after 4
contesled hearing al which the Defendant and the Intgrested Party peeferred another expert. Or.
Wade was the Claimanls' choice.

Dr. Wade acknowiedged thal the Ela did not sabisfy the exhortakon of the terms of reference Ia
ensure that all its requirements be complied with. H& noled that there arg itams thal have nol been
discussed nor has any justificaton been given for not deing so, however, gl the crilical elemerts
have been deall with.

Among the mpacts not adequalely deaft with in the EJA are the coastal waler quality and waste
dispisal. Inihis regard, Dr. Wade reported that his own consullant expert had found the analysis of
the source and tevel of pollulanis to be incomplete The effect of this was mitigaled by Ihe
consultant’s expart's gwn knowledge and opinion (hal therg would not be any critical impact on the

walar quality It seems ATM and the consultan! expert shaced the same view

Dr. Wade also reparted that the only a few of the negalve impacts and the opposilion to the
Devalnpmenl elale to the hard science and empircal evidence, same opposition revolved arcund

Government's tourism policy and the ethical and seowat concerns of a minarity of the population,
Dr. Wade's overall view of the EiA was set oul as follows:

“Despile these shortcomings in the structure and conten! of the ELA Reporl (main {ext
and appendices], this expert wilness is of te view thal lhe main potenlial impacts of
the project, both posilive and negative, have been adequalely ientified, cleary
presented and even discussed,”

Dr. Wade's answered the guestions pul o him jontly by the pames. He said Ihat the ferms ol
reference were camprehensive, clear and adequate He sad thal the ElA did not UIGE 34 the
requirements of the terms of reference, which is not unusual, tul that whal is mpartant is that the
authority agrees that the document addressed all the relevant issues which produged a credible
documant on which the necessary decisions can be based. Dr Wade s of ihe wew thal the EIA
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(179]

{180]

[181]

[182]

had several weaknesses both as to structure and 1o contents but that they were not so significant
and the whole documeni is wide-ranging, competent and credible. Meé expressed ihe \;ie'.v that i"r
campares favourably with similar EIAs for delphinania in other parls of Ihe world. Finally, in answer
to the specific queston as to whether the ELA 15 an adequate document on which to make a
dacision as to whether Sandy Foint Beach is a suitable localion for a dofphinarium, Or. Wade said,
“In my view, the critical aspects of the EIA have been adequalaly addressed.. . .Wilh respect to lhe
specific location of Sandy Paint Beach, Lhis witness is of e view tnat the £1A repart has provided
lhe necessary infarmation for an assessment of the site on which the Regulator may make a

degision.”

The Claimants ask the court not to accept the expert's evicerce, they prefer Dr. Rose's evidence
as to the ElA's inadequacies and flaws and ask the courd lo find that lhe ElA is defective,

nadequate and unrefiable.

Witnesses are entifled la give evidenze of *acluat matlers wilhin their knowledye, Exparl wiltnesses
are permitted 10 give evidence of their apimon, There was no applicalion to have Or Hose deemed
an expert.

The Defendant and the Interested Party urged me to ertirely disregard Dr. Rose's ewdence on
account of her actial bias and that she is not a persen wilhout an injeresl to serve in this matter.
Indesd, she admitled as much in Mr. Branlley's cross examination of her.

Or. Rose is employed o Humane Society International In the first paragraph of her affidavit she
admits that she has been working in \he Caribbean region for some time with a focus on Seam-with-

. Dolphins, atfractions, as part of the Humane Socielys larger campaign against holding marine,
- mammals in captivity. Her résurme is lestament to her wark i that regard and meluded ir her Isted-

job descriplion with the Humang Sociely is the preparation of campalge matesials. reports efo. that
presert the organisation's policy and rafionale on vanaus wildlife issues and conduct of research
whase resul's bolster and slrangthen campaigns and palicies. She also dis's numerous credils far
lecturas and publicatton of papers on lhe sullject of caplive marine mammals. In cross examination
she admilted that she is opposed [0 the mainlenance af bolilenose dolphins in caplivity. She alsg
ademiled Lhat it is the pakcy of Humane Scciety Internaticnal thal i opposes tha caphire of al
maring animais for any type of public display or entertainment and that on its website it has
advocated for the boyeolt of hotels who pramole the Swim with Delpivns program and that Anguilla
is specifically listed She: also admitted 1hat she is ned an impartial wilness,
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[183) --

(184}

(185)

[186)

By her own admission, Dr. Rose's prnmary peint of departure with Dr. Wade 11 the assessment of
whether the EfA 1s an adequate repod for the purpose of informing the LDCE in its decision is the
EiA's assessmenl of the impact an dolphing.

Given Dr. Rose's political position on the 3wim wiln the Dolphins program, | doubt that she is
capable of giving unbiased evidencs in relation [0 thes matter. Or. Rose admitied that she had never
seen an ElA for dofphinaria \hat salisfied her, | accept her evidance in that regard,

As sltated in Belize Alliance of Conservation Mon.Governmental Organisations v The
Department of the Environment*, the LOCC is not under a standard of perlection in exercising its
judgment on whether o reiy on the EIA in making its decision. ¥What is important is that WA 15
comgrehensive in its treatmenl of the sublecl matier, objective in this approach and met Lhe
requirement that it alarted ihe decision maker and ihe public to the aclivily on the snvironiment; Ihal
il had not covered evary topic and explored every avenue advocated by Or. Rose did nol invalidale
il.

| peefer Cr. Wade's opinion as [o the adequacy af the EIA since his mathodolagy in analysing and
assessing ils ment seemed the appropriate standard. 1 find as a matler of facl that the ElA is a
cradible document on which the LDCC was entilled Lo rely in making its decision.

ts the Decision to grant Qubine Planning Permission Irrational

(187]

(188]

*® [2004] Env. LR. 38 (PCY

The Claimanls accepted that Government may give approval in phases, paricutarly of a large
development pigjecl. What they complain of is that the process by which Ihe Government gave
approval ¢f the $eaward phase of the Development is flawed in that in granting permission for Ihe

“use of the fareshdre ad construction of the pier ang dolphin pens in the sea. proper regard must
" bé had lo Ihe Tandward' phzse of the development and in thal regard, {he Gowvermnment hag

insulficient matenal on which to properly assess the propesed Developmend as @ whelg,

The gvidence of tolh Mr Fosler Rogers and Mr. Wincert Procior is thal a full application for the
Davelopment was submitied along with plans and drawings and that at Ihe time of the LOCC's
consideratan of the applicalion lor the construction of the pier, which was he firsl phase, the LDCC

‘was gware of the geveloper's comprehensive project plans The EIA addressed and delailed ather

key areas of the Develapment and matigaling factors 1o be emplayed by the developer. Mr, Proctor
said thal Ihe LOCC granted oulfire planning permission for the proposed Development and full
planring permission for the dolphin pier based on ifs censideration of all the malerial.

43



[188F  The Clamants allege thal in making its decision. the LOCC faled to take into account
{a: Whelher the development s in accordance with Government's pelicies as regards tourism and

economic development:

(v The ethics of encauraging holding doiphins in caplivity,

{c! The proper impacl of development an reighticuring owners and occopiers, users of the beach
and the areain generak;

{d} The impacl on dolphins of the Blawing Point Panl and plans for furlher gevelopmenl of tha pont;

{e) The LDCC lailed to take inta aceount the fact thal Parcel 169 had already been set aside for a
public purpose! Permiting e dolphinarum prevenis Parcel 169 from being used for its
designaled purpose of a puklic park;

i Whelher pnvate interesls of Dolphin Discovety autweighs the interests of naighbouring owners.

[180]  Save for the issue of the elhes of encouraging the holding of delphing in captwvily', the matters set
allt above are dealt with in the ELA, which was commissicned for the benefil of the LDCC and on
which they ok consultation In addition Lo being addrassed in Whe EIA, most of the points had been
raised in correspondence and consultation with the gowarnment and non-governmental agencies,
s well a5 at the public meeling.

[191]) The LDCC was cerainly aware of the opposition expressed by some conceming lhe ethics of
keeping the dolphins in captinily.

[192] Obvigusly, when exercising a discretionary power, the decision maker may lake into accouni a
range of retavant consideratons, There arg no stalulosy provisions specifying matters to which the
~ LDCC is fo have regard in determining planning applicalions, however Mr. Practor has set cul a st
ol material considerations which the LOCC quides itsell by and which appear 1o be taken from the
draft Physical Planning Act 2005%. The LDCC's considerations spacific (o this application arg as
sed outin Mr. Proclor's memorandum to the Chief Minister dated 10 January 2008,

{193) 1 has been said tha! whare relevant considerations are not speafied in & statrle the decision-
maker's cansideration of what are Ihe relevant considgarations can only be subject lo roview on the

grouny of unreasenableness R v Secretary of State for Transport ex parte Richmond LBCY

[194] Since the challenge s that relevant consideralions have not been taker into accounl, | have 10
assess the actual or potential importance of (he lactor that was ovallooked

4 See paragraph 38 and 37 of his Affitavit Rled on 12 June 2008
% 11994] 1 WLR 74 ak page 95 per Laws |,
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(196]

(197]

[198]

[199]

(195]

Dolphin Dlscavery had been operating a doEphmarlum n Anguilfa for seven years, singe 2000,

Repor‘led!y in a sur*-re).r of 120 membErs of Anguilla’s populalion. 96% of them supparted the
Dolphin Discovery remaining in aﬂmgunla‘1 Itis interesting to note that in the Social, Cultural and
Economic Impact Assessment. there iz a reference to hilalerat political supporl for Ihe
dolphinanum. Dolphin Qiscovery entered the Anguilia markel 1 2000 dusng the tenure ol the

_previous administration led by Mr Hubert Hughes. A melion was labled by the Fieming

agministralion and the House passed “thal the Dolohing should stay on Anguiifa.™

In these circumslances, | doubt very much whether the malter of ethics of hoiding dolphins caplive
was 3 relavant one for lhe LOCC's consideration.  Even if it were a matter of relevant consideration
by the LOGC, 1he decision cannod be 53id to be iralional on the basis of that one peint alone.

Lord Greene MR said in Associated Provinclal Picture Houses Litd, v Wednesdbury
Corporation®, "it is lue lo say Ihat, if a decision on a competent matter is so unreasenable that no
reasonable authorly could ever have come o it. then he courls can nlerfere. That, | 1hink, is quite
right; bul 1o prove a case of that kind would requirs something gverwhelming, and, in this case, the
fact do nol come anywherg negar anything of the kingd " It means that the Clamanls' have not mel
even Lhe strict Wednesbury lest.

' am unable lo discern any irrelevant consideralions thal were laken into account in the decision
making process. From whal has been set aul in M. Proctar's memorandum o Ihe Chief Minisler's
office, it would appear that the LDCC considered relavanl faclors.

| am unable te say thal he LDCC acted perversely in granting oulling penmission fer Ihe dolphin
facility. | appears lo me thal \hey underlook the task properly, did a groper and acceplabla
consultation, they were fully apprised and cogrisant of the relevant faclors and guiding policy. In
addition, they werg informed by the E% which was not defeclive or inadequale, as | have already
cantluded above

Is the Approval of the First Phase Ultra Vires

(200}

The Claimanis contend that the LDCC has no aulhorily lo grant planning permisston for
conslructian of 3 pier and ihe approval is therefore ultra vires and unlawful

" Page 44 of tha Sﬂmar Cullural and Econamic Impact Assassment, Appendiz B 1o the EIA

* page 48

**19948) § KB 223 al page 230
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1201]

[202]

(203]

[204]

[205]

[2U6]

" [207)

1208)

(2091

The basic principle of illegality that a decision & illegal if. {1} it contravenes or axceeds the terms ol
the power which aulhorises the making of the decisim.; {251t purpor.ls an objective olher than That
for which the power to make the degision was conferred, {3) it is not authoiised by any power; and
{4)il contravenes or fails lo implement a public duty; De Smith, Administrative Law*.

The Claimants say ihat the LOCC is empowared 10 consider applications for development of land
and not in, the sea and thal they therefore had no aulhority to granl planning permission fer Doiphin
Discovary's construglion of 2 delphin englosure and jelty.

Neither the Defendanl nor Ihe Interested Party made any real rebuttal to this argemenl.

| am called upan to construe the content and scope of the Land Development [Control] Act, fo see

whether in granding the planning permission for the construction of the pier. the LOCC was acheg
within {he bounds of the powers they have been given.

Mr. Villanueva's evidence as b the mappreprialeness of he planning permissian applcation form
to & proposed development that is not tand based struck me

The LOCC is established by seclion 2 of the Land Development {Conlrol) Act. Hs mandate is to

determine applications made under the Act "for permission to carry out any development and such
other functions as are by this Act conferred upon it “Development” is defined and it is utterly
impossible lo construg its meaning to inclide developmenl other than land based. Seclion 4413 of
the Land Development {Control} Regulalions states that any person who intends to develop any
lang shali make an application (0 the Commitiee

| have cune to lhe conclusion that the LICC has no authiority lo determine planning of
development applications that ace not land based

it woukd seem that the proper authontly 1o approve the development of the infrastructure over the
foresho’e is the Minister under the Ports, Harbours and Piers Act Bolh Mr. Proctor and Mr. Rogers

referred to the faci that the Ministry of Infrastiucture is represented on the LOCC and that as part of
the consullation process. the wews of the Deparlments of Enviconment, Fisheries and Marine
Resources, among clhers, were sought. What is cerlam is hat the Minister of infrastructure could
nod have delegated the auihoily ta determine an applicetion for the construglion on the fareshore 1o
the LRCC

The approval granted by the LDCC to Dalphie Discovery to conslruct the pier and enclosare 15 ultra
vires and must be quashed.

“damed para 5002

46




i

Decision to grant B'uilding Permission

[210)

(211]

[212]

The Claimanls contend thal by viflue of the following facts the decision to grant building permission

was lira vires and or pracedurally iregular

(@

(b)

{c)

Thare was naver an application for building permission made in respect of the Sandy Poinl
Deach sile; o . o

The permission to build al the Sandy Poin! beach site was marely purportedly Iransferred from
Ihe Sandy Ground site;

Further anid in (he atternative the purparied application for & building permit for the Sandy Point
beach site nol only bore 1he same application number as (hat for the Sandy Ground site but
was incomplete;

The Sandy Point beach application was made on 14 or 19 Feruary 2008 but approved on 14
Decernber 2007,

The person who approved {he appication was tr Noal Roegers who was dopulising for Mr,
Rawle Hazedl and had no pravicus expertence working al the Buiiding Beard.

Section 4 of the Building Acl express requires Ihe Building Board to consider the fitngss of the

_ proppsed site and the propesed work The Claimants assert that the Board simply transferred the

permission given for the Sandy Ground site to the Sandy Pgint site without satislying itself of the

suitability of they plans for that specific site.

Tha legat issires identified arg:

{al

{b}

{(d}

Was the purporled granl of building permission by mere transfer of the permission from one
location to another invald or improper, cither because it failed o foltow the procedures laid
down by the Bullding At RS5.4.. Chapter B65 or because the criteria applicable fo one
location canaot, ex hypolhes:, apply to a different tocation.

¥Was the Building Board acting irratignally when, in graning building permission, it failed 1o take
accounl of consideralions eapressly mandated by he Act?

Further or alternatively, was Ihe Buildng Board acting irabonafly by granting building
permission on 14 Oecember 2007 in respect of an applicaiion made on 19 February 20087

Was |he purpoded grant of building permissicn also ultra vires the Building Board, and
therefora legal?
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The Curiosity of the Bullding Permit Applications

1213

(214]

[215]

[216]

¥ cpa paragraph 73,

The Claimants redy on an affidavit sworn by Ms. Delora Anderson, a parategal émployed o Ihe
Claimanls’ legal representatives Webster Oyrud Miche!! (WD, in which Ms. Anderson avers
that she conducted a search at the Department of Physical Planning and found a singte application
for buitding perm:t which related 1o the Sandy Ground site. Ms. Andersen said cpon inquiry, she
was infarmed by an officer thal there was no separale building application for the Sandy Painl sile
and Ihat the application for the Sandy Ground gile had been transferred to the Sandy Point site.
Exaclly two months later, Ms. Anderson's assistanl Jennywille Smith, conducled a search at the
Depariment and iocated two building apphications, both bearing the parcel number relevant to the
Sandy Ground site and dated 14 December 2007, however they had different application nambers,
and one was marked “Approved” on 14 December 2007 and daled as received on 14 February
2008

There i an approved Building Permil Application exhibiled 1o the affidavit of Dr. Lenz filed in the
Barnes Bay recovery ¢f possessien liligation and exhibiled \o the affidavit of Ms. Jeanyyille Smith.
Thal application Bears permil number DO17I07, is dated 26 January 2007 and has an approval
stamp dated 26 Janvary 2007,

In his affidavit filed on 30 April 2008, Mr. Proctor slales thal he was advised by the farmer Chief
Building Inspectar, Mr Rawle Hazell, who deatt with Doiphin Discovery's Buitcing Permit Application
Ihat an applicalion had been received and approved i refation i buildng on Sandy Ground and
Lhat the developer proposed to build the same bufiding at 3andy Peint and that in accordance wath
lhe Departiment's policy, “he building permit' was transferred Lo the new sile®”. Mr. Proclor $ays

“that Mi Hazelt told-him that there were never 1wo separale applications far the project, The -

Building Pennil Application exhibited to Mr. Prector's affidawt bears Whe application number
001707, correcily wentifies the Sandy Point parce’ number and descriplon and is daled 14 or 19
February 2008, The Appraval stamp s dated 14 December 2007

On 17 February 2008 the Claimants' lawyars, wiole leliers addressed to the Chief Minister o
which, infer afia, they requested wnformation and supporting documentation which wotsid
Jdemonslrate that the aporovals (hat had been granted were dong in accardance with the applcable
tegislalion, With specific reference o the bullding permessian, WOM's lelter reported thal inspeclion
at the Deparbment had revesled that no application had been made for the Sandy Point site.
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- [217]

[218]

[219]

[220]

tin a lelter dated 14 February 2008 1o the Permanent Secratary (Mr Rogers) in Ihe Civel Minisier's
(ffice, Doetphin iscovery aduertéd to the wlention "t submit all the necessary documents to the
Planming departmenl for 1and Consiruclion permils™,

In & letter W the Mimister of Infraslruclure, Communicafions, Ullties, Housing, Agnicudure &
Fisheries dated 9 June 2008, Dolphin Discovery refers 1o the fact that it had received a building
permil from the Building board an 14 Decamber 2607,

Neither of the Governmenl's witnesses could give a satisfactory explanation of the huilding permit
applicalians.

In paragraph 17 of Mr. Villanuesa's affidavil, he swears that a building permit application in relation
to the Sandy Poinl site was submitted to the Building Board on 17 December 2007 and was
approved or the same day. At ihe trial Dolphin Discovery tendered an ariginal Building Permit
Application hearing the permil number 17/07 and dated 17 December 2007 through Mr. Villanueya,
bearing an Approval stamp dated 14 December 2007, Yet in paragraph 44 of his same aidavil, Mr.
Villanueva atso said that “From our standpoinl, and i refation to what our company did. We
submitted the appiication for Sandy point (sic) on 14% February 2008.

Was the decision irrationat or ultra vires

[221]

- [222]

[223]

that it is not the policy to do so.

Mr. Rogers agreed Ihat Ihe Building Board is required 1o consider @ach sile in order ly determing
whelher application for lhe proposad building on thal sile would be granted. He conceced thal
permissien granted for & building an ane sile cannot simply be translerred to another sile and thal

It ‘appears td be that precisely thal was done. It 'was not merely the apolicalion fees lhat were
fransferred. | find as a fact that the building pemnit applicalion for the Sandy Point sile was
submitted in February 2008 after the WODM letter, There is absolutely ng evidence of the sleps
‘aken to inspect and assess Ihe Sandy Poinl site as to filness for the building plans. The
ingscapable inference is that he approval Ihal is recorded on the Sandy Point application did nat
involve @ true consideration of that site and was simply a trarsfer of the approval for the Sandy
Ground sils. in ofrer words, the Building Board's approval is perverse in thatl it proceeded on the
basis of approving tha buifding. without reference to the finess of the Sandy Paint site and the
suitahility of the plans for hal specific site.

The Building Board was required to consider the application for building on a new site de ngvo. The
decision to granl aulding permission on the Sandy Pomt site is procedurally iregular and must be
quashed.
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Claimanta’ Standing

{2241  The Defendant made a challenge lo the Claimanis’ slanding to obtain relief thraugh these judicral

review proceedings and suggesled that they are mere busybedies. The qaastion of standing would

of course have been considered by the courl at the slage of pranling leave o make the claim. K s,

however, aiso relevant at the full hearing of the claim. For an administralive act or decisicn to be

susceplible to judicial review, it musl have consequences on some person of body of persons

either by altering he nights and obligakions of that persen or by depriving him of some benefit or

advantage which he either has enjoyed in the past or which he can legitmately expect (o conhnue

o do

[£25]  The Claimants must salisly the court that they have “a sulficiont nterest in Ihe subject malter of the

application”. The CPR provitles as follows'

56.2 Who may apply for judicial review

{1 An applicalion for juthcial raview may be mada by any person, group or body
whivh fias sifficient interos! i Hie subgect matter of e application.

{2} Thes mchidas -

() arty personr who has boeen adversely affected by tha decision which is
e sulyect of the appication:

{h) anry body or group acting af the request of 4 person or parsons who
woud he snbitlod to apply under paragraph (a);

{c] any body or group that reprosents e views of its members who may
have been atfversely affeclsd by the decision which s the subiect of
the application;

o arty stakutory body whare the subjoct matters falls witlhin ils statutory
pemit, '

{a} any bady or group that can shbw that the malter is of pubhic interes!
and tat the body oF Qroup possesses oxpettise in tha sobject matier
of the appheation. o

{n arty other person or body wha 145 a rigitt 1o ba heard qnder the

tenns of any refevait enactmestt or Conghitution.

[226)  Moreover, the legislalive framework within which the challenged decisions were made espressiy

nckcales the rights of members of the public in general (v be heard and to some extenl, to
participale i the process before the degision is made

[227] The lest for detenmining whether a clamanl has sulficenl interest was considered in R v Indand

Revenue Commissionars ex pare National Federation of Self Employed and Small
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[228)

[229)

(230]

(231)

“ {1082] AG 617

** Though only the Second Claimant is a fulf time sesident
** De Smith's Judiciai Review, 67 ed , para 15-02%
1 1932] 2 KB 596

Businesses Ltd*. The House of Lords made it clear that the issue of standing should also be

considerad at the substantive heating as 1o whelher the claimant had made out a case on the

ments assassed in relation to the damant's conneclion with {he subject matter and alse as it
relates lo the remedies \hat they seek

The courts have adopied 3 broad and flexibie approach ' this test and are guided by the
importance of the issue and \ha ments of the claim

These Claimants have exhibited and documented their interesl in this matter long before any
decision was ever made | also regard the subject matier of this review to Ge of significant
importance o the general public. A single example of the direct affecl to the wider Anguillan
poputahon is the concern dhat the Defendant's aclivities will likely negatively impact the beaches
and tha public's fight lo accass (2 fight jealously guarded by Anguifians and righlly 5o} as well as
ihe aropoased development of the Blawing Painl Fort,

Fudher, a significant asoect of the Claimants' chatenge has been focussed on the compulsory
acquisilion of Parcel 169 (or a specified gublic purpose and (he deciston by which Lhat land is 1o be
utitised by a private entreprenewr. There is no question that the Craimanls. each of whom is a
rasicenl of the Blowing Point area®? have a sutficient interesl, shared with the resi of Ihe pubiic,
This 5 nol 1o say thal their interest ariginates from their physical prozimity to the site; but the
activities, which are Io lake place *in Iheir frent yard” can only make thelr case for interesl even
more compelling. '

Ther standing has to also reviewed in refationship to the remedies squghl. In this case the
Claimants seek relief by way of e prevogative arders of prohibibon aod certioran.  The wnt of
mrohibition may be granted on the application of any parly 1If the defect of junsdiclion which Ihe wir
seeks 1o prohiit is apparent on its face. If the defec! is not opparent then the courls are Dathe to
award the grant ko a party ather than a person who is aggneved by ihe urlawtul acl, excepl in very
strong cases.® The principle is similarly applied to grants of certiorari, the effect of which is 1o
quash untawful acts and (he category of agorieved persons is drawn wery widely lo inciude
ngighbouming landowners cbjecting to the grand of planning perrission: R v Hendon RDC ex parte
Chorley™!
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[232)

(233

Remedies
[234]

[235]

[238]

By \hese procesdings the Claimants raise senous 1ssues in which they have a genuine lerest |
find that the Clamants hotd & bona fide concern about the subjec! matler of the proceedings and
have a sufficient interes!

At the end of the heanng, the Oefendanl also challenged the admissibility of the evidence of the
Second Claimant, Mrs. Marjorie Mc_ean. The argument was that Mrs. McLean's affidavit was filed
i support of the application for teave o apply for judicial review and nol in the judical review
application fisef The challenge lo the admissibilily of the evidence fads for the reason thal the
Defendant cioss examined Mrs. MoLean on said athdavit and, in my wew, thereby waived any right
they may have had 1o ask the coudt Lo disregard \he evidance.

Mr Hamullon GC and Mr Brantiey urged me to dismiss this application because the Clamants did
nol pursue alernative remedios available 1o them

The issue of availabuity of alternalive form of redress is one of the theeshold 155ues that an
application far juditial review has 1o ¢ross at the leave stage: CPR 56 J(3)(e). | do nol doubt hat it
i shill appropriate to consider it 2l the substantive heanng, gven hal the remedies scught are
discialionary.

Contrel Act inatis amenable to a slalutory appeal. Moreaver, 3 number of e challenges made by
the Claimants are concemed with lhe legafity of the aclicns of the respansible authority. For these

reasons | consider Ihat tne Claimants have acted appropriately in seeking retiel by way of judicial

. Teview.

Q.Qj_n__'.:,lu_r.:_l__oq
[237]

For the reasens sel out above:

1. The Claimants are granted a dectaralion that the conslruction of the pier and dorphin
enclosures at Sandy Point, Anguila without the permission of the Minisler pursuanl lo the
Parls, Hargours and Piers Aclis unlawful

3

The decision of the Land Development Contre! Committee issued on 12 December 2007
grarding permission to Dolghin Discovery ic construct a pier at Sandy Poinl. Anguilla is
quashed on the ground that it is ultra vires.

3 The peimissian granied by the Minister of Infrasiructure dated 27 August 2008 ts quashed
by reason of ils procedurat irregulanly.
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[238)

[236)

[240]

[241]

[242]

4. The gpplicalion made by Dofphin Discovery to the Minister respansible for ports, harbours
ard piers dated 9 Juns 2008 is remilled to the Minister with a direction that he reconsider
the matier and reach a decision in accerdance with the findings of the Count.

5. The decision of the Building Board lo approve the building permit application dated 14
February 2008 is quashed by reasen of its precedural imegularity.

6. The appication for tuilding permission made by Dolphin Discavery on 14 February 2008
is rernitted to the Building Board with a direction that it be cansldered in sccordance with
the findings of the Court.

The parties wera directed t fle subimissions on costs on or before 17 August 2008, The Claimants
filed a Skelalal Bill of Costy The Defendant and the Inlerested Party filed submissiona in each
case, arguing thal the Claimants wore enticefy nisguided and that the general e nol 1o award
cos!s against an unsuccesshul clainant for judicia: review should not'be followed.

The Clzfmants have been sucgessful on some parts of the claim and the Defendart and the
Inierested Party have pravailed on olhars. Where the Claimants have been successful, it has heen
on the ground of dleqality and or procedural irregularity of the impugned dacision. For this reassn, |
gonsider Ihat the Claimants’ should have 50% of their cosls.

i

CPR 65.13(5} directs me lo CPR 65.12 as the proper method of assessing costs in judiclal review

‘Cases.

The Defendant shall pay 50% of the Claimants' costs, such costs to be assessad pursvanl o CPR
65.12(3) on application to \he Master for the direcions as to how the assessmenl is to bo caried
oul. The Delendant and *he Interested Pariy shall bear thetr gwn cosls,

| must commend all counsel for thelr remendous assistance and diligence in he conduct of this
case and Ihe high quality of the written and sral argumenis.

e L

Tana'anla Smalf Davis
High Court udge fAg]
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