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Introductory

JUDGNENT

Claimants

3] Bamrow J {Ag.k On 30% March 2064 this court granied an osder, on a without nelce
application, for permistion o serva the cecond, third and fourth defendants out of the
jurisdiction. The order specified e mathods of service. The sacond defendant was {o be
served by post In care of & company in Mossow, Russla and also by past upen soficitoes in
London, Englend. The third defendant was fo be sarved by post at hie official residence in
Lully, Switrerland and by courlar upon wo difflsren lawyers in Switzerland The fourth
defendant was ®0 be Served In the same manpac as the sacond defendant. There was
Batvica a8 of right within the Jurlsdiction wpon the other threa defandants who were all
British Vingin ialand companies,



(&

Substhded service of a olalm form out of the jurisdicton is niA pormitted by The Civil
Procadure Rules 2000", say the defandants. Thay therefore apply v an order thet the
permission ghvan ¥ the claimants o serve tha claim form and stelement of claim upon tha
second, third and fourth named defendents to set asida. They also seck a declaration that
the purporied senvice upon these defendants was of no effect 2 They frther seek an order
that 1o the exiant that the pumoctad senice was valid that such senace ba 3et aside. A
senaraie kb of the defendants’ appiication Is or a stay of proceedings on the ground ot
fnim non convaniens.

The factusl summary®

)

t

The claim aises cut of an alieged joint venture agreamant to which the claimants and the
first and second dofandants wers parties. The primary claim it for damages for repudiatory
breach of comract by the defendants’ bermingtion of the joint venture agresment withaut
nolce. The clamants lso daim Tor breach of fiduclary duty as a regult of the atempts by
those desendants to siphon joint ventune assats off t shadow BY] companies {the Mth and
sixth defsndants) and for rermedies in contrac, tort and equity.

The Joint verture was set up in lam 1894 and In 1985 In vanous meslings between
representatives of the claimants and the dafendants that took place at Transword's
London officas. The jint venture relsied do the sourcing of aluming and other raw
méials from the intermafional markets, brokered through London, the supply of thoss raw
maertas o plants in Russia; the procasaing of the matexial and the sale ¢of the processed
mewedal on the intermational markets, apain rokened through Londorn:. The acoountng and
banking unctions of the joint ventuse wers conducted in London and Ganeva.

' Rather than substiutsd service the niles now refer to *sitemative methods of sarvice™ nxe
£.131). For ease of gxpression referonce will be made to eiternative sendoe.

*Ihers ks & counter application by the cleimarts for an order to pravant the daferdants from
relying on & ground of chailenga that they ail y did mot inciude in their applicatlon or,
attarnadively, to dlapense with £&rvioe on the 3™ cefendarl

® Tha summary that foliows presents the ailegations of the clalments. # 16 3 paraphrase of the
summary thal appears n the clalmants’ skelston argumedt and the dant s gratefully
achnowledged, | s worth amphasizing that theaa are only atlegetiona.
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The assence of the slisged jaint venture agreermant was that afl busineas done with the
Sayansk Alswinium Plant in Russia would be dona sxclusivaly for the banefii of the joird
veniure save where otherwise agreed befweon the paries.

A number of ofshora! companies wera incorporated & s&ve a8 jointy owned vehicles for
tha conduct of the joirt verture activiies. Transworld conirtbuted invesiments and the
supply of raw materials and underiook the nternational meta! sales wough i Loadon
officas. The frst and second defendants conributed the operalons of Russian sme'ing
plands and halpad it obtain the pecessary kcances from the Russian authortias.

The joint venture was exiremely profiabie for a number of years and netincome of ancund
US§120 millen was reporid for an 1t month perlod In 1967-1998. Then came the secret
termirtion of the joint verure when he defendants et up shadow BV companies to
pass off gz the join8y ownad companias. This was foliowad by a ietter in Janary 1988
from the first defendant purpoding to eamnals the joint venturs formith.

To relleve the omesided plcture presanied by this summary i shoukd be memioned that
the position of the defencants is that fiore was no ageement that the parties would be
bound ganerally or for an indefinke perod to conduct joilt vankura operafons. i was naver
agreed that 3l business done by any of the panfies with the Sayansk Plant would be done
for the banefit of the joint venture, Rather, the defendants say, there were an arangemant
and 2 sructra estabitshed o snable the paries to enter inlo indiidual joint venturg
agreaments on 2 case by casa hasis and from ime 0 ime. The dafendaniz therefore deny
the sxistance of the comract that the cladmans say was breached.

! The reference is to companles formad in the BVI unoer the intemational Susiness Compani¢s
Act, Ch XX, gand In other junsdictions unaer Armilar legislation, which carty on busifiess sisewhare
ihan 10 the country of thelr formestion (henoe ‘oftshore’). Such companias ars subject to po tax and
Itle reguiation in the country ol incorporation.
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The structura of the rules on service
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Mr. Moverdey Smith QC, leading counsel for the tafendants, submits that CPR 2000 deéals
with service in a comprenensive code which is dhvided It throa distinct parts®.

Part 5 Sarvige of Claim Foom within Juristction

Part 8 Sarvica of other Documents
Pat? Service of Court Procesé out of juristiction.

Rule 5.4 sxpressly states that 3 claim form may be served out of the jurisdiction only if
permitied by Part 7. Counsel Is accurate in his observation that nowhere it Part 7 appears
any provision that permits the court to onder attsmative service. in comrast Pan § provides
& vary flexble regime for service within the jurladicBion, as counsel describad it, which
enables a clamant & choosd his own ahermative method of service and thereafter salisfy
the court that such sarvice was effective (r 5.13). Provision |5 additionally made %r the
oourt & specify the method of sandce of a claim form [r 5.14). There is rmthmgt[ntm
these Part § methods of servico info Part 7, counse! submitiad.

L]

That the three parts ae dscrets s also shown by the provision that enabies the court to
dispanae with service of documents, submithed counsal. That provialon agpeas in Part 8
which daale with senvice of documants gther Ehan the claim form but i does not appear in
gither Part 5 or Part 7. Again, submitied counsel, there is nothing that impoies that
provision im the ofhes parts.

No assistance |5 o be gained from the comporable provigions in the English Cimil
Procodurs Rulss 1998, counsal submitied, bacausa that code deals with serwce of al
docurments in a singhe part (Part §) which i divided Inio three sections. Part 6 commences

? The clalmants urged that the headings of the ndes shouid not be used as an ak! {0 thelr
imerpratation bacause £ 12(3) of The intorpeetation Act, Ch, 138 aays they aro for convenlance
oty and shall not be oonstrued as part of the snactment. Accocdingly, | have used them anly for
convenience. Actually, as gleaned fram Groas Statytory intarpretation, 3™ ed. at pp. 124-125, it
there is no doubt sbout the meabing of 8 provision therg 5 really o room to treat heedings snd
the like as aids 10 construction. 1n the insten oxse there is ne doubt as 1o the mesning of any
provision. The doubt is as 1o thair application,



[

[LF DEUEEIPRYY I PSR Y
— .

with Seclian | which is enfited ‘General Rules about Service'. Ik is in Section | and
thensfore a5 a genaral rula, that one finds rule 5.8 which anabies the court to direct servics
by sn atermnative malhod and rue 6.9 which enzbles the cowrt to dispense with service. in
Knsuf UK GmbH v British Gypsum LI at st instance David Sieel J indicated the way
to read Part §. He said that rule .1 makea i cloar that the rules in Section | apply o the
whele Part '

(13 The structire of ouf rulas on secvice ks Significantty dissmilar to the stucture of the English
@m‘as.immkhﬂﬂsmwwwm&wmmmmmmhmme
whole of Port § and then making speckdl ruls & apply to parioular matiers when s ks

' dasired. An exampie of this is their ruin 5,12 which provides that the general nies about

\D/ sarvice of docusments are sublact 10 the spacial ruhes about service of claim forms. | kaep
open the question whothar the difarence I structure la a matter of drafting styie rather
than of aubstanco.

Intontion to sbolish substuted sevics?

(18 M. Howard QC, leading counsel for the clalmatis, argoed that It could not have bean the
imenton of tha new rues 10 aboksh siemative methods of servica out of the jurisdiction,
which axisied under te old rules. The BV &5 now a cofpora contre and the need
pare substituted sorvice abroad is now gramisr not less than t was before. He submited
inat the Engiish Court of Appeal went oul of 1B way in Knsuf UK GmbH v British
Gypsum L (0 8ndorso the saniment of the rst Instance judge? who said that he was
niet to Do taken a6 concurring with the. view ¢f counsel on both sides that amendments 1o
the English CPR regime had, peshape inadveriontly, ellminated the provigion permitling an
ordet for stmmative senvics out of the jurisdiction,

¢ [2001] 2 AU ER 232
" (2002} 2 All ER 525 ut {38].
8 [2001; 2 All ER (Comm) 332 at [29],



Spacial considerstions about service abroad
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1 ts clear from the discussion about sarvica of procass Hat anpears in Knaul® as well as in
Dicey & Momis ¢n The Conflict of Laws'C, beginning at 5035 thet specia
congiderations attend the matter of providing fr altemative mathods of service of pracase
out of the jurisoicion g6 dedinct rom within the Jurtadiction. Two significant fackors make
mmmm Frﬂmdwmmkmaﬁdmm
Sacond, the civil law tradition regards the senvice of process on a differant foofing from te

common 2w tradition 1

A clgm form |5 te originating process by which a claiment invokes the paremptory
Rrisdcton of the staie's courts over g defandant s precursor was the writ of summons
which expressad what remans mplicht In the claim o the defendant I3 commancded by
sovereigh power fo panicipats in the proceeding that the court wilt conduct The defendant
's not asked %0 consent 1o the cowfs power over iy It ks a mandaiory power that is
exerclsed over persons within the tenitoria reach of the court a8 an incident of the
soversignly of the staba over such persons. Hence the reason that a weit (defined as 8 form
of writlen comesiand in the name of a soversign, State. court, #fe in The Concise Oxford
Dictionary) was nof sarved outside of the eam of the soveralgn. The sovereigh’s
comeand did not extind ko the realim of anothr sovereign. |

Couplad with the fact that there is nio right to sorve the command of one siate in ancther is
the fact that in civil law counfries the ect of carvico of process is an official act, 1n be
caried out on behatf of the Stats a5 an axerciss of s judiclal sovereignly. In contrast, in
comenon law counties ganvice of process Is sean as 3 matier 101 the claimant o his
agans. This cortrast is neatly identifled in the instant case by the defendants’ contention
that te private service of the claim form on Mr. Karam in Swilzedand is a viokation of
Swiss ponal aw. 17

o

1] 2 ARER 232

1, 13" o, 2000, London: Sweet & Maxwell

“Fora dhmsslon of both of these factors see The Sky One [1998] 1 Lioyds Rep 238 st 241-

243,
7 Thia L5 the vary poiet that 8 (n The Sky One, Above.
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[18  tn England the matter of the sanvice of process is reguigied &y 2 number of Conventions
by which Engiand and her convention partners hava agraed on the manner In which the
procass of one country may De Sorved n anuther. Sut even as betwesn Convantion
pariners it i3 fot the case that a8 wsus! methods of service 219 permigsinlg. The Court of
Appeal docided in Knaut"? that it was not permissible under aither of two conventiens to
effact poatal tarvice Upon 2 Gemmen defendant from England 1 Geomany.

- {8 Kls fundamental that the progass of one stale can only be served outside s Jurisdction If
the foreign stste in which the process i (o be served permits it ' Evén in England, with its
sonveniions which make proviglon for sefvice in cther couniries, methods as simple as
personal servicd OF service by post may be not penmissible for one country or nother. In
England thess Conventions produce cersinly and enable the court it know whai method
of sérvita (5 parmigsible in which couniry. The English TPR are crafled accordingly. it Is
hot §0 with our rules.

(20 s cruclal 4 remesmber that the Eastern Caribbean Supreme Court is & regional court that
serves nine Mamber Stles and Tertodes. Al of these staios and wrritories apply the
same oivl procedure (ulas., However, ach sioie: has s own minisiry of foreign affairs and
MWEMMMHMMEHMINHBWMWM_

———

agreements that it choogee. Thars is no unbiomity. it would, ho doubt ba possitle for
judges SN n each sime and lemitory 0 ascenisln what agreement sudss, ff any,
betwosn 3 particular Member Staks or Termitony's and the foneign counny where semvico 1s
o be effacted. It wouid also be pocsibie for 2 judge 10 determing what methods of servics
B parficuler Toreign counlry permits for sendca of process from g parbeular Member State

o Teritory according to whether that fatier ie & conwerdlon pariner or not. But there IS no

2 [2001]2 A ER 332

 R002) 2 All ER 523 ut (48],

* Hance CFR 7. 82): “Nuthing in this Part or In any court order may authortzs or fequire any
peison 10 oo anything i the country whers the claim fmm is 10 be sarved which Is apainst the law
ofthat country.”

" Thers |s not recesearly uniformity sven i felation to the Temitores which are part of the
United Kingdom becsuss in volume 1 of Chvil Procadure Autunn 2000 (The White Book Sarvice
2000) the couniries ligted af note B.24.5 under the Hapue Convention Incluce Anguille and
Montserat put not the Brtish Virgln i8tends” The evidence In the Instant case syggests that this
was $Rher cimeet or thit the poaltion has chenged since the publication of this edition.



(21

teling how refiable the process would be. I nots, for perspective, that in Knawf' the court
of appaal retied on the schalamghip of publiched authors to learn that Germany had formatly
ohiected o a paricular mods oF Fansmittal of documents.!® | have my doubts about the
availabity In our jurisdicion of simbar resourgas.

The spocial crcumstance of having a rglon@ court makes prowiding In Our coNYTORlY
applind ndes for aiternative mathods of senice out of this prisdickon not as siraightionward
a mather a5 Mr. Howard thinks & pught 1o be. Therg 8 no imparative for ma 1o Infer that
because substituled service out of the jurlsdiction existedd wider the old riles tha the ruie
makers couk! not have intendod © omit that method from the new rules.

Even if | am to accept Mr. Howard's view (hat alfemative service ought 10 be gvaitable for
sefvics out of the jurisdicion 4 would not be bacauge the former sules provided for it |
accapt the cauion about that approach sounded by May LJ in Godwin v Swindon
Borough Councll [2002) 1 WLR 98T as paraphrased in the head nots:

" i not gemeraly helphd 1o seek to imerpret the Civit Procedure Rules by
reforencs to the ruies which they neplaced and to cases decided under the former
rules. it is not, therefore, pefsuasive ether way o observe thet former niles abouwt
deemed aenvice contained icartain words which are now omitied). The question
whother therg is a discvetion ks a matier of iermretaiion of (e naes In the light &
the pvemiding oblactiva but without reference 1o the merits of the particular case.”

D0 tho niles cross apply?

123

As @ straight mater of insipegtation of the rules theve is no gelting away from the
daiiberate structre that piaced sorvice of caim forms within tha Jurlsdiclion, sarvice of
ofher documants and service of court process out of the jurisdiction In three separate parts
and not 3 three sections within one Part. That 8 provision in ene Part could have been
made ¥ cross Bpply © another Part cannat be doubtad, The dificutty s that there is
ncthing that shows that any of the rufes in these three Parts cross apply, Where nules ame

" [2001] 2 AR ER 332
W on0zi 2 Al ER S28 #t 530 d,
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Imenged o cross apply this tan be oaslly expressed. Thus, In Part 38 wivich deds with
pra-id review, r 30.3 expressly stoles that Part 26 {Case Management - The Objective)
pnd Part 20 (Case Management - The Courl’s Powers) “whera approprisds, 2pply 1o a pre-
tial review a5 thay do ko & sase management confarance.” There i3 nothing of the sort in
the rulss on servite,

Mr. Howard poinis 38 an instance of cross epplication 1o nre 5.10 (4} which expressly
refars fo servica out of the jurisdicion whers this Is provided for by a contractually agroed
method. That rle reads:

44) I the cism form is served oul of the jurisdiction in sccordance with the
cortract It 38 not 1o be restsd as having been sarved on the cofendant unless
garvica out of the jurisdicion is pemmittad under Part 7.*

I am nol sure how much this provigion advances the claimants' argument, it doss & the
extent that 3 nds in the Part that deais with servica within the Jurisdiclion refers to service
out Bt In 50 Soing the nie demonsirates the very point thal where it ks the inention thal &
rule shoukd cross apply this intenticn fo axpragsed, Also, it relnfirpes the fact hat K is Part
7 alome that pormits service Out because its effect i thal aven if 1 paries contracturlly
agrea on servico out, Such sarvics is not to be eatod ¢ offactive uness sandce ouf of fhe
jurisdiction is permitted under Part 7.

Mr. Howard also argued that nude 7.8 apuaks to personal sarvice byt there ig no Sefinition
of pareonal service in this Part Thevefore, ha argued, thera was need fo rely on the
meaning givan In Part § and this showed the oross application of the rules. In naaponsa Mr.
Moverioy Smith drew attention i the treatment of personal service in seclion 26 of the
Interpcetation Act, Chu 136 © make the poid that Part 7 &id not nead referencs 1o Part 5
{0 be undersiood

Repetlion of provisions

In my view tha repetiion of traatment of the same subjsct mattar in Part § and Pat T

thers appeer in ruke 6.2 e requirement of sanvics of the statsment of claim along with




there appears in rule 5.2 the requirement of service of the statement of clalm along with
e claim form in these terms:

*5.2{1} The general rule is that tha claimants statsment of claim F\Lst be sarved
with the clalm fotrn,

{2) The cleim form may be served withoul the staerient of ¢k in
accordanca with nie 8.2, '

{3) In thia Parl refarence b service of the claim form requives that -
{a) the staternent of claim; or

{6} if these ndes 50 roquire, an effidavit of other documant,

{c) amyo{wammam have bient made; and

{d) a copy of any order or applcation made under rule 8*2;3

mizst b sarved with the claim form unless the stasment of claim)is sontained in

e cleim form. .
!
!

[26]  Part7 gives its own freatment o tha same sublact matier
=7.1(2) In this Part refarances t sarvice or fing coples of the clalm form include—

{2) the stemment of claim (uniess contained in the clalm form);

{b) & affidavitin support of the clalm, i thase rules 3o requirs; and

[e; if pormission has bean given under ruia 8.2 bo sorve the ciam form
without the staement of claim — & copy of the order ghving permission.

9]  Had I been that the proisions of Part 5 were infended 1o be of general application there
would havabaenmnudt.‘-msm‘nPM?meganerdrmmaimpmlnPaﬁﬁma
the statement of olaim must bo sarved with the clam fom. ngtesd it could have bean
simply said that the generdl rule applies, '

10 !
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%0 A stiking Instance of what wouldt be unnecassary repeiifion, ff the nuiss In the diflecent
Parts croes appiiad, is found in Part 7.8 which sefs out the general provisions as to moge
of sarvica of a claim form. Ag with the aquivalent In the Engiish TPR 1988 (r 5.24)
provision is made in our ruls for servics () through forelgn govemments, judicial o
consular authardties, () on a stae, (i) In pecordance with the law of the country in which
senvice is o oozur, and (i) [njaccordance with a Convention, ' Howaver, uika its Eaglish
aqavaurmnmmhum“mmmmﬁmemrﬂmbr
the clalmant or ths clasnants agent

[1]  The signibcance of the Inclusion in Part 7.8 of personal service 25 & penmilted method of
service i that it is shear repsfition. Part 5, Service of Claim Fomn within Jkirisdiction,
begins wkh the heading “Senvice of claim form - normal method”. Uinder this heading
appaas rdo 5.1 (1) '

The genoral neo is that a claim form must be served personally on each
defondant”

\. 32 1 oan only conciude that the reason why #t was thought nacassary ko provide in Part 7.6 for
t persong! service of 4 taim form i3 beceusa the general rule in Part 5 dosd not apply o
| Pan?, uhmmmummpm7amiﬁiﬁmnmmmmwmwm
:-1 nmmmwmmmuwnﬂmommmmmwmm_
'\ Part
53] | M persanai servics, wiich I8 20 cbvious & method, mmummpmrmm
m%mﬁﬁd%m&mnjwmnmmam which is an

] ‘axtracrdinary method, nesded ar mors o have been stid in Pert 7 10 b a permissible
m&mddwﬂuwtofﬂmj.ﬂs&ﬁen.iﬂﬂwiymmtacoaptmmeﬂu\hswuldhava

/ baansowlc&imnawmuhﬂuspﬁcmunhhpemnamwwwmc

asbnotmﬂdafnrsubsmdmhutmmdﬁbbemiabh.

" As m mutinr of SCOUTAGY, S8rVIOS Uncer the HEQUe Convontion or sther Conventions & deal
with In Pan 7.9.not In 7.5.

1"
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ianhnmmdudaﬂmttruntssinPms,eana?mdaﬁbermymdsoasu
apply!nﬂldr paﬂlcwar subjoct matters and not (o cross apply. Amordnufy wphoid the /-~ \ =~

" such sanvice. =

clam form ouf of i€ Joisdicion. | ¥ nrmeforaeatasloemeoxpm uruarmazgmm -

e

Set asida parvics or cure the defects?

B

-

The Mndanta suhmnmatlnrmﬂd 36 wall, set aside tha sarvics eflected pursugnt o

- — -

mq@g The delendants say thal onder was mmwmammmuamun
ity the esror of acting In reliance on a rule that 3d not apply 50 It was entiroly the fault of |
the claimants that the court made an order that it sught not i have made. For thet rsason,
urge the defendants, the claimants are not dssarving of any special considaration to stave

off the normal consequantial order setling aside sarvica. /

e T

The clalmats subrmit that notica of the claim form and of the ianBon © moke th
defondants parties to tha cim came o the atiantion of the defandants. There is 10
dispute about thal 1t s an arid wd desperztely tachnical cbjection © gesvica that the
dedandants iake, according to the claimants. Thay submit that the court should thesefore
dWMmenm&amumwmmmwmm
mmmmmmmmm wsum'wt.ﬂncourt
should curs the defoct in service by regarding the sarvice that nas elready been effected
25 good sarvice, pursuant o CPR 26.9(3). | nots the dalsndants’ abjaclion that the
claimants dd not include a request for this court t exercise it curing power In the notcs
of appiicafion® and they should not how be panmittad th seek an order for which thery did
not apply. | do not 500 that & would prejudics the defendants to altow the clalmants to
amend thelr appiicabon to 50 claim and | therelore treat the notice of appiication as
amended actordingly.

T Sae the referance fo the claimants’ notice of spplioation in the nots to pamgrapﬁ 1.

12



Q7GY72ZNLG 28:28 FaX

! LA

Dispansing with sendce
{37 6.8 states:
“6.8(1) e court may digpanss with service of a document 4 kis appropriats 1 4o 30.”

Pat 6, within which this rule falls, deals with Sarvica of Other Documents. This Pat and
t‘hisnieMwﬁ?dmmmmm._addmhmasmmmboﬁﬂwnimﬁngnf
the tabls of cortonts of the Rules and from a teading of the conients of tis Part. Part §
doss not apply fo cialm forms. | have alrsady held that the ndes in thesa Paits do not cross
apply and, In relation o this paricular ruls, there ls nothing that makas [t cross apply. |
must therefors concluda that this power o dispense with seevico, whbhhzru@,d%_
apply to servica of 8 ol form.

rra——
m—— . e S —

Procedural error or nonscompiance
[38]  Reis 26.9(3) is pert of the cowrt's case managament powers. Tha rula is In these torme:

*26.9(1} This rule appliss oaly where the consequencs of faitung o comply with a rule,
practice drecticn, courl orser of directon has not been specified by any rule, practice
dicection or court oreder.

(3 Anmdpmaﬂrem‘fﬂtnhconwm;mhpraﬂmﬂaﬂbn court

e —— e E— —

ordarordm‘:ﬂondoas mthﬂldatuny ﬁr.l lﬂ:en lnihe proceecings, uniess

(4 H'MhasbeenmmdpmdeGrfaiurehmmtharue,pmﬂce
direcion, court onder of direction, the court may make an ordey o put matiers

right
{5} The couwrtmay make such & order o0 or without an appihaﬁunLrapany.'

T S noim 8.9.1 In Chvil Procedure Volume 1 Autumn 2000 (The White Book Service).



[38]  This rue, Hks the cornparabla English rule 310, provides that # procedural error of non-
complianca Joss not nulity the procesdings or any step taken in the proceadings urless
the court 80 orders. More than mersly saving from imvaldity this nde, In paragraph (3),
gastively confiers power R e court 1o make an onder 1o pist mattees right Tha cisknants
roly on two Engish decisions on the pro-CPR 1099 provision that saved| an imequiarity
from being & nullty 10 show how e court exarcises s discreton.2

(40F  in The Goldean Marines® the claimant misiakenly served mereiy an acknowledgoment of
service and nat the claim form upon one dafndant, in atempting 1© serve abroad. A first
instance the judge held that ne service coukd be sad to hava taken plass. The Court of
Adpeal decided thet it should use its geneeal power o ¢urs the defeciive seivica?t Sir
John Megaw saig

The procedurat mistake which was made by the plainif’s agents in the Unlisd
Smamm\nrfn. of coyrsa, tamentable, nd, 50 Tor 23 can De seen on the
melerial before us, Inexcussbie. The piaitifis have 10 baar the résponslblity for
that mistake. Ff it had resuted in ey mésundarstanding by, or any prefudica 5, any
of the defendants concamed, the consequences would have been very dffersnt in
thess proceedings. But it Is accepted that tha mistakes caused none of them aoy
prejudice; they knew thal conctrrent wiits had been Issuad and were in exiskence
In rspact of e&ch of them, and that k had been the Intonsion that the sppropriate
tocumeitt shouid be served. .. In the absence of actual harm o these defondants
85 3 rasul of the Process Server's s, tha Ordy ground on which It would be

2 The procows that 1s herp being conducied 15 to sse how the court pravicusly axercised ks
diacretion in deciding what ghouid be the conssquence of nen-complisnce, It I not to see how 1o
Itarorat the mite, Accomiingly the caution of May L) In Godwin ¥ windon Borough Councit,
[2002] 1 WLR 997 refemed t9 in peragreph 22 above, may not by part/oulary applicable, |t is sl
2 relevant congidoration, Robetheless, bacausa the whole approach to compliance was intenched
to change vider the now rules. | cortinue to hold fo the view that | sttampled t0 state In Grenada
Civil Case No. DOB4 of 1098 8, Bamard ¥ A0, of Gmnaids, nﬂlr:;dullwmdﬁ.ﬁpdlzm,i_hm
m!rt should ba no sasy gecommadslion of non-compliance with the rules.

s (15800 2 Llovdn Heiré‘lﬂc.ﬁ.)

* 1t 15 Intaresting 1o nate thal there was then no pravision i1 the rules that gave tha cour power to
dispensa with saryica. That abeance did net prevant the court from, in effect, dispenaing with
service by mfusing to sat askie the mproper sarvice that had taken place |n relation o & number
of the defandants, .

# pp 225
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pmwtorefusemaﬁwttwplantﬂsmmmtﬁtmmatemdd ba i it wene
right o punlsh the plaintiffs in the intarest of uphoiding the Importance of proper
diigance in the service of proceadings. Should the plants be punished pour
ancoureperies sutes? L hinknot

4]  Asimidar viow had been taken by McCowan LL3

'Inmmeofﬂnmmﬁmﬁ,bymmqlimﬂww\'eﬂupunm .
of o huionlyafamofackrmdadyemntofuemeamchgmmhﬁeofm
wmmmdlmumﬂmmmwmm.mm, in my
mdmplamwanmmhmuhpmw' na‘réivbuarwﬂw
uiwuwwmammmmmmﬁnwmmmm

sarved. By vitue of O, 2, 1. 1, mummsnmmdummmunyand
doasmtnullifyﬁnm

it may wall bo that in many cases wherd ho more was served on a/defandant than
an acknowtedgement of service it would be heid in cxrcise! of the couts
discretion that sernvics must be set aside 1n this case, however, the 100
defandants reacted lo no way differently from the other six defendants to which |
mmm&mmmmmmWMme
_ ulq_gqqg_@gu_pfﬁ@qg._nmumwmmmmmmm
aver In any doubl that the plairtiffindendad 10 Sue them or as t e nalure of tha
proceedings, or that thay suffered any prajutice by the kreguiarity in sarvice”

2]  The caimanis regarded 25 partculary aptthe remarks of Phillips J in Tha Anna? Insizad
of sarving In Gibraitar, a3 tey had been givan pemission to do, the clainlares served the
defondants’ agenls in Monaco. In deckding that the defect shouid beuf.rod under the
cout's peneral powesr the Judoe staled:

®p 228,
n [1994] 2Lieyds Rep 379,



Va2l ZXidW PAL oA

*... Nor do | think it reasonable o have objecied i the semvice sffected on the
defondanis’ managers in Monaca. .. TMothctofsamicaofpmcessunapatyis

e Ay i — e

mnmshuomwnhmcnbulaubdﬂﬂﬁsmanmonw
~ reglatered ofice In Gibratar, The defencants were making Ufo a5 procedurally
"7 Mot for the plainifts &s posaitie. Such 8 posture may be legitmate, butitls not

one | ind atpactive. The manner i which service was caused mo
._ wmmﬂnmmdlnﬁumamydimimmatd
! should be allowed to giand.’

/
131 lnhmﬂndﬂﬂﬂhwmmn(wmuMmmmbﬁmmddm

10 the aisnton of ak tree defondants vary quickly. They each fled an acknowdedgement _# >~ .

e e e e i —

ofsuﬂcequchyarﬂwmﬂdbﬂnﬂmmm&ndhmm Noagdmhas

MMMaamammmmmm in the ckcumetances the

mmMmbmﬂmbmmumm theciaimmusumm'

vt s b T ————

e —— B S,

mwmwmm

4]  The cases upon which the claimants rely baiong 10 an sarfler ara, Mr, Moveriey Smith
submitted, and refiect a Gifersnt ethos, The proper position Is instead shown by recent
cases, he argusd. In Eimes v Hygrade Food Products Pic® Si| n Brown L&
congidarad the siluation whene & claim form had baan served in time on the defandants’
Insurers instaad of on the defendants themealves. The insurers had bean negotiaing a
setlement of the claim and It wes accopted that no prejudics was icaused 1 the
defendants by service upon the insurers rather than upon tha defendants themsaives. The
questian that amse for declsion was whethar there was power in the cout, on the
clsimants appication under CPR 3,10 (b) {the non-compliance provision) and CPR 6.8
{ahemative mathod of service) I ramedy the ermor by an onder deeming the service to
have been good service by an altamasive method not permitted by the ngs.

—_— e

3 [2001] EWGA ¢lv 121
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86  The court analyzod what remedy it was that the claimant was seeking and k:nricludad that
it could only havwe bean anu'darundermaEnglishrS10(ﬁ|eaqwdentafw269)ma!
an order for altacnalive sarvice under r 6.8, pot In fact made, showld be deemed to have
bean made. Tha coutt refused o 5o orider. The court decided that su¢h an trder could not

be mada retrespactively, only prospectvely.

[46] Anderton v Chwyd County Councll (No 2P decided that the court had power to
dizpanse with sanice undev r 6.8 hoth retrospactively as wel as prospectively, It was said
that the order would only be made retrospactively in exceponal circumstances. The
dispensing discretion was held 1o be axarcisable In favour of 3 cismant who has in fact
alraady made &n ineffectve aempt in %ms io sarve a cledm fom by @ pennissible method.
it was recognized thal the ground of sugh an applicalion is thet the defndant does not
dispiste that o or his legal advisar Ivas in fact received, and had his attanton drawn i, the
cla¥m form by a permitisd Mmathod of sarvice In the prescribed tme. The hasis of his
apphicalion 18 that thave is no point i requiring him 1 9o through the moiens of & second
attampt ¥ complete in Law what ha has diready achieved in fact |

{47]  Leaving aside for the momert the paint that thene I o power in Part 7 to dispenwo with
sarvice of the claim form, | would comment that this case supports the argument of the
wmwrmwmmmmmdmﬂmw-misa

hmﬁywmprejudunashemm by the defendant

(48] in Bas Capital Funding Corporetion v Madefinco Lid® Lawrence Colins J found that
thers had heen no valid aaivice of English procesdings In Malta either ynder Englsh or
Maliese taw, It is instuctive o seo the treatiment the leamed judge gave i e objection
that there had been impropar service. He sot ait the damants arguments & follows:

88, The claimants accept that the clér form has not been formally served on

the: defandants In accordance with Maitese jaw as required by CPR 6.24. But they

say that he defandants have: (8} had informal service of the claim form: wall within
the four month period for senie; (b) raceived copies of l the relevant

~ [2002] 1 WLR 8174
% [2004] 1 Lloyds Rep 852 at [187).
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documents; (¢) instructed Engiish solicitors; and (d) taken an active pan in e
proceqdings. Anry defendant, acling sansibly and i Sccordance with the oventding
objective would - on receipt of tha relevant documeants well withia the Sour month
period and having Rstructed English soilcltors - have waived the need for formal
servics of would have msructed thetr English soficitons 1 accopt service I the

Jurisdiction® |

49 mmmmwdmammmdmmmwmmﬁmfmm
pare 218):

216 mmﬁmdmwmdmmmhwmwnmw
Matia, athough of course the company, and s Board of Administration, have tad
the documents ... For six wooks]. Itilmmatathiendﬂhﬁ!?enﬁﬂadhinﬁﬂ

anmwmﬁmumusmmw|wmmmnam

where the bulsof;urhqmnissew‘u | would therefore hesitats before ordering

sarvics by an akamitive method, or dspaneing with service. But | would hepo
thal, on maturs rflcton M- Taamammmmmmmwpww
mwmmmwhﬂlmbdmnmﬂ denrmlnatlmofme
queston whether | shoulkd make » special order with regard to sanice ... by which
me [ can ba INermed whather senvios hes takan plave or, f not, what M.

Tabona's posifon .” |

(501 Ut & not apparont irom these cases decided under CPR 1mmwlsmmﬂ
proposition that defectve service wil ba inevitbiy, of even usually, fatal. Il clear thatthe
court wil exercise a discretion in deckiing what the consequence should be.

Strict compliance with the rules

517 in tig regard & is undoubledly true that the ethos of the new nies requires that there
should be sticier compllance with the rules. As May LJ stated in Vicos v Marks &
Spenoer Pi™ ' :

M 12001] 8 All BR 734, 789-790

18
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(52

|
“ff you than look up rom the wording of the nues and 2t a broader horxon, one of
the main aims of the Chil Procedurs Rules and their overriding oblective is that
civil Rigation snculd ba uncertaken and pursued with proper expedifon.”

That obiective s entorced by the iermns of the Rules themsaivas, The courthas glven due
wffect i the Inmetion of the niles a4 is Bustratad, for example, by the court's approach fo
falre 1o sotve a claim form within the prescribed time by recopnizing the linit that the
ruies place upon the courls ability to extand me, The court soundad a warning on thas
margor in Apderton v Chwyd: 2

"2, The consequences of taliure 10 comply with the rules governing sacvice of &
claim form are extramely serlous for & claimant and for his legal advisers. ... Now
that the deputed Intespretaions of the Civil Procedure Rules have) been resolved
erM%mmdMM]WMwlbemmﬁq!nﬂmMa
excuses ko falures to obsare the nues for sarvice of a claim km; The courts wil
ba antiied to adopt a stict approach, mnﬂ'nughmemmbquemm
sormaimes appear to be harsh in Individial cosas ™

nkmmmuammmnmmmwmmmmma
Mon&nmdmwﬂm mhasﬂ'edlwuhonbmwmhmea
claim Torm®, and those where there iy 0o statutrry firitation, Even where thare Is ne such
kmitation on the exarciss of the court’s discrelion that dlscreion must be exerclaad upon
due considaration of ail the relevant factors. CPR 2000 provide in rule 26.3 a statement of
the criteria for the axercise of 3 discre§on whan tere is e application for rallef from
mﬁoﬂ.Thmmdmmemnmmatfﬂweanrm not intenional and thene
Is agood uxpiamﬂmhrhfalwamdmmnﬂmﬁfmdwid'be tha affect on
aach party ¢f gramiing robied, ma:mafusadmmmumm whether te
mmmmmmmmummammmqmmmm
Ezwyer or the kigant and the effect upon a il daie. !

[

-
At p. B4
¥ See, for sxampla, Qodwin v Swindon Borouph Gouncll }2002) ¢ WLR 947 at 1008 B [20.
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The wide dissretion under r 28.943)

(54  The discrafion that the claimants invoke is in fact 8 broad discretion. The claimarts do not
saek relief fom sanction in tis cass because no sanction is prescribed. Rule 26.9(3} on
which the claimans refy glves the count ‘the widast posalble discretion and the court can
look at 2l the crcumstancas” according io note 3.10.2 in The White Book Sarvice 2000 on
the comparable Englsh provision (r 3.10). '

155 |ncawuanngmmwumoaalmmpamahmm&u\damm

- ——— - e e - —

ﬂwmmmmwmmmwmmmmmwmm
mwbuﬁacmmthﬂmnﬂedmmmofmm The claimants obviously
trnugrtmatuumhy oblained was a proper one. Trnyihogghtmwruh 514

J e P —

appied. 1t was 4 regsonable viow of Bw law. On a prima facke view the judge hought the
'ctammm“emmlmdeadaummmmmmummm,

A - ————— e .

hmmndhwmu&umbhmmm Coungal have not direcled my

———— . i — ¢ ————.
——————

aliention to any decision O the Mattr by our cout cf appeal.

—_—— ——— e ——

(58] Especially because the claimants acted pursuant 1o & court order, ad wed s for tha cther

—_——

ressons Hhat sppear In the cleiments’ shelein argument, 1o some of which | have

mlwmmmammmummzam)bmm /

b I

Fervica on he ﬂ!m dihyc_linf_@ E‘lfl_not tomply wﬂh nde 7.8 es not imralldﬂed
thecoby '

k"‘--—-'—-——_,..______ r‘ N M o —m——— . .

Sorvica in viclation of forelgn law i

———k - -

[(57]  Befors | dacide whether | can or shouid axsrciss my dlacration in that fuay | must firs
consider the defondants' submission that service was effactad in vioiation of foreign law.
The defendants say that service on a three relevant defendants did not comply with the
local taw of the places whare sarvics was effecied and hat in 1he case of Mr. Karam such
80rvice wis probabiy & violation of criminal law.

[58] To this contention the ciaimants have taken a fonmal objecton. The claimant; ask for an
order that the defandants be refusad pemmisdon to raiy on the affidavit evicente of Mr.

20 !
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Mateo inaudi, who depased that senvice on Me. Karam In Switzerland wizs probably a
viokgbon of Swiss panal 1aw. The grounds of the applicetion are that Mr, {adudls afidavit
takeg them by surpriss with a matter that was not indcated before and thatithis argument
of viclation of Swiss penal law was celiberaiely not raised undl after the expirstion of the
ime in which re-service of the clalm form was pemitied so hat the clakmants can no
longer reserve. Tha claimants argue that they are prejudiced.

159  In response the defendanis explain why the affidavit was not Mled bafore. Alsg, the
defendants argue that the alleged vioiaton of Swiss penal lew comes within £ amblt of
their applicetion © sat askle service. 1 accept that the alieged vioiston may be
encompassad in the defendsnts’ application for a dectaration that the puipored service
was of no effact. But that posifon is undemmined by the grounds staiad In the nofics of
applcaton which ware il the Rules did not permit substtted service out of the
jurisdiction and that it was not approgrishe to make an order for sarvics of the proceedings
on the three foreign defendants out of the jurisdiciion. Rule 11.7 requires that  notica of
mmthmmmMmWs&&sq\m.MI
should treat the fallure to statn the ground now sought o be reled on'is @ matier of
discrefion y !

[60] The defendants refered © an ehange of Miters shout defective sarvice bafore they
mads thelr Zppication (o show that they had, shortly after senvics, alerted the ¢laimants L
their postiion that foreign teaw had besn violated by the servica that occumed. That (etter
spaclfically assartad that sendce on M. Karam was T confravention of Swiss law”, If was
the duly of the claimants hermalis o make their own inguiries into the matter or 1 ask the

dofondants Sor parficutars, argue the defendants. instaad the claimants sad we wiil sette
this In cowt. ' '

[B1]  Inmy view the defendants’ laier gave adequate notice 1o the claimants of the abjection
servics on the greund that & wias a violation of Swise 1aw, | am therefore disinclined to view
the (%0 aidavit of Mr. naudi &3 an ambush or a5 debbarately fled lats 50128 & aliow time
for re-senving to expire, | acknowledge the factor that the clalmarts were na longar abie
ressrve by the tms they gotthe afidavi Butthe prejudics the caimants suffered was from

21
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their failume 10 look afer their own lntacests when thay ot e dafandants' letier. Had they
oblained proper advice on the alleged violatn of Swiss Law they would not have nesded
10 blame the defendants for ot sooner giing them the benefit of Mr. \naud¥s aMdavt |
cannot fault the defondants for the sikiabon in which the claimants ind themselves. | reject
their Eppiication 10 refuse pesmisslon 0 the delendant w rely on Mr. Inaudls efdaut. |
give permission o formally arriend the notice of application 10 stale the prousd that servica
was in violation of forsign taw and | beat the notice of epplication as 8o amanded.

The affidevit of Mr. inaud encounters another dificulty, however. In & M. Inaudt ofiers
expert endence 5 10 Swigs law, He says that aenvics by courier oo two lawyest in
Swizerkund who had ected In oher proceedings for Mr. Keram s 'in all probatity a
criminal oflence under Swiss law”. Ha says the same I relaon o sarvice by post on Mr,
xmunnmmmmw.mmmmmmmmmu
baing arlicie 271 of the Swisa panas Code:

“Any person who without proper acthorzaiion camies out on Dehalf of 2 foreign
stats in Switzerand any ect, the parformance of which Is resarved o the publis
authorites and any person who faciitaies the performance of such acts wil be
subject ¥ 2 penalty of Imprisonmant or, in cases of serious ofience of detantion,”

| do ot know what M, inaud means by what he says. Who commitied a sriminal ofience
under St oe? Tha posta worker? Woukd ihe postl warker be ogardad nder Svis
[aw 85 camying out an &ct on behaf of a foreign state? Or is Mr. Inaudi refning loosaly 1
aauﬂmduspmormm?mm&,mmpmwiwmwmdly
o serve the wit uon the president of the defendant company In Switzedand. In the
Instant c2se there was service by post and by courler, As @ matter of reasoning | ¢id net
mmmwmwﬂr.MWthmsemlﬁaWaMVm
Individual whe is engagad by a ciaimant o affact service. It s this clash betwean reasoning
and Ms. inaudi's conclusion that drew atienion 1o Mr. Inaud's performance of his duty as
an axpent.
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(4] Rue 32.3 staee that $he duty of an axpert wittass is to help the court impartiaily on the
maiter relevart o his sxperise. That duty ovarriies any obligafics to the persen who
inskucts or pays him. Rules 32.4{1) and (2) stale that axpert evidence presermiad 1 the
cout must be and shouid be ssen to be the indepandent product of the expert
uninfluanced as o form or contant by the damands of ihe litigaion. Ho must provide
independant assistance to the court by way of objactive, unbiased opinion. Rule 32.14(2)
stmos $hat of the end of an experf's report he must statd that he understands his duty b
the coutt as aat outin nas 32,3 8nd 32.4 and that he has complisd with thatity.

(65]  Mrinaudls afdavit contains no staement that he undersiood that he had a duty o the
court or that he complied with any. This was fitting. Becalse Mr. ineud confirmed that he
had acted in Swige proceadngs brought by Transworkd againet Mesars Derlpaska and
Boulygine, that he had ached as Swiss legal adviser to Bluzwed since 1997 and that he
was suthorized 1o make his afidavil on behalf of Bluzwed. Ha then procesded to argua
Swiss law In faveur of hes cilsnts. The alffidanwit dld not pratend o be the evidance of an
imparsal, independent end unbiased expert.

[68  Ris I ihat conbaxt that | consider the opinion of Mr. Inaudi that postal service of the claim
form at My. Karam's address was [n aff probablity a violaor: of Swiss sriminal law. That is
classic expert opinion evidenca as 1o foreign law. That evidence noaded o have baen
given by an Independent expert lr the same way that the Russian law expert for either siie
gave He evidenca ip the Instant casa: in compiance with Past 32 in a non-partisan way.
Had the gbsence of the ceriicabs of compliance, required by rule 32.14(2}, been only a
mmmnmmﬂ'manmnmumdmwﬁnmm
treat non-compllancs, corfemed by rule 26.7(2), for the court 10 nonethelass rely Lpon the
axperts evidence. However, insinad of there being a mers technica) broach of & fomal
requirement i undeniabie that M. Inaudi's opinion is that of 4 partisan and an advocets.
R&MﬂyﬂnmﬁmmMMPﬂﬂﬁ@Rthnhaﬂbm.
In the axercise of my discretion 83 o how to treat the violation of the rule regardng the
wvidance of an expert witness | roject the opinion svidenca of Mr. Inaudi.
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Discration to waive violation of foreign law

[B7]  inthe sventthat | am wiong to reject Me. (nawdi's evidencs ! o on o considar how to reat
the violaton of Swiss law that he sald occurred in effecting sarvice upon Mr. Karam. I
appears on the suthorty of The Sky One as recognized by Lawrence Colling f in Bas
Cagital Funding Corporation v Medefinco Ltd™ that sver; where the particular method
of sanvice was expressly prohiblizd by forelgn aw the cout hag 8 discrmtion o allow such
senvice ta stand. Staugiton J said in The Sky One* that i would take a very strang case
for him %o saorciss 8uch a discration. Tha point wass ot argued arnd he smply expressed
the view, without elaboragon, thet he could not find sufBciant grovnds for exercising his
d@scration In favour of the plaintfls. i i3 interesting that Staugivon J then proceeded b
decida that there wene axpeptional clircumsiances wivch justified renewal of the writ The
clamants were thus abla 1o re-sarve. In the instant cass It is common ground thet re-
sendns is no lnger passible. I

M 7o matiers distingursh the Instart case from The Sky One. The first is that there was no
personal sorvice in viclafion of Swigs pena law in the Instant caso B3 there was In that
case. The second matter Is that in that casa the orger that t plaintffa cbiained was for
servios oul of the furisdiction eimpliciiar. Tha order did notspecflythrmﬂ'n'f!ofmmhem
ba adoped. Atar the plainti®s had cbtained leava ib ssrve the wri out of e juriadiation
the plaintfis then comiacted a Swiss frm who advised that it was lagitmata 1 serve the
defendants in persan, A mermber of the T then personally sarved the president of the
defandant company™. Staughton J held™ that "service of the witt by Dr. Rosal was a
breach of Swiss law. By reason of O 11, r. 5(2) & cannot be held to have boan authorzsd
by the order of br. Justica Tumer.”

[88] In the instant casa the order of the court thal permied sarvice aut of tha jurisdiction
actually spacified the manner of servics. It is undoubtsdly true, &3 Mr. Moverley Smith
urutd,ﬂnatﬂncmm@d thelr viaw a$ to what Swiss law permitied and invited the

¥ a1 (157).

B atp, 264, col 1

3 See the chronology of events &t p 240, col, 1, |
¥ ALp. 243, 0ok 1. :
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(7]

court ip act on that view. The coirt did not ga wiong on ifs own inijative, it was iad inio
arror. That, howaver, does not alter the fect that the court han slrsady mada en order
autherizing the very senica that 1ok place. The court is act being asked to alow senvice
that was done without ity 10 stand; it '8 being &sked o st aslde service that was
done pursuert ip the specitic drection tha & gave. I comity has been ofiended or Swiss
law hag been vioiatad K is now too late for the court fo distanco ftself fam the oflending
act

Lawrence Coling 7 In Bas Capital seemad favousably impressed by the; obiter view of
the court of appeal In Knauf® that It was penvissible 1o trest postal senvice o Genmany as
pemnissifde service under English law although i was 2 viplation of Garman law, |
respectfily share the santiment. Even If | had accepted Mr. ingudi's expert opinion that
sarvice by post at br. Karam's residance was & violaton of Swiss penal law | woukd have
regardad the fact that there wan postat sarvice as distingt §om parsonal service and that
such service ook place pursuant 1 o court onder as making it permissible to slow service
o signd.

Service wey olfective

]

72

Mr. Inacdl daposad that sévesal iarge boxes were defverad by post 1o the address In Lully
arcund 16% Aprl 2004, He 0ep0sod that t1at addrees was e former residence of B
Karam now occupied by Mr. Xarams former wile. The boxas, he indicsind, wars not
opened. The thought octurmed it hitm that they may have coriained claim documents since
ﬂahu:nsmﬂmedmtdﬂm%ﬁm&dﬂn&mumﬁm|modmw
Naran's Swics tawyers. But tha boxes were ot opaned,

in my viéw || dosg not matter that Mr. Karam did not open the boxes. | am perfacty deer in
my mind that sendce by post was affective to bring e clsim forn and documants to his
atenbior. i | had any doubts about the effectiveness of sanvice upon Mr. Karam the fact
that on a without prejudice basis, he acknowledged sarvics would have removed those
goubts. | should also mantion that & special featirs of this case i the fact, as alieged, that

AL (187
¥ [2001) 2 All ER 332 |
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M. Karam was 3t afl times an assoclats of Mr. Deripaska and alegadiy acted In a4
relevant matkers as such, Service o Mr. Déripaska’s London solicitors who are now acling
in connzction with the instant case for all three defendants would have bean tactualy
gffactive notice in Mr, Xaram,

[EK) PmuantbrtﬂeZEB{EJIdechnehsetaﬁdetrnmmnm atraagy been cffacted in
mdmmwimme:pa‘tem Unﬂsatﬁdemauﬂarremmd auaidordarsee

o ———— - ————

lemﬂubmmmmmmmmﬁmgmnwmnm

auhrmﬁcdlymuithmekwﬂdmpdmsmmbeenmnmh such an
ordu saeE:pcb.ltyunﬂ'llm“

[74) umumﬁwmummmmwg@mmmdwm
ammmdlvo mrfwmmmhknmnedapmordum
disﬂmtly awmmwnmamm it is this factor thal permils a diferont
oucome in the Instant caea from the sutcome (n Eimes v Hygrade Food Praducts Ple.
whare the refugal of the court {o sliow service 1 stand wes because the court decided that

it could not make a rebospactve order for altamative sepvice, 2

[75)  Dafors leaving the matier of altarnative service it may be heipfil i obearve that substituted
service may be aevailabie in-cases Of sarvica out of the juisdiction when service takas
place, pursuant i sule 7.8(1) (b), in accosdance with the kaw of the country whore seivice
Is to ocewr. The relevant foreign law ray permit it This was counsel’s submession and,
this Is 20, it seams patural that i should be 50, For what It is worth, Mr. Inaudi staded that
Bwiss law pamitied Swisa officials responsible for effecing service to effect Substituted
senvica, . !

The forum challenge

[76]  The defandants eeek an order 1o StBy procesdings In s courton the ground that there is
ancther forum which Is cleafly or tistinctly the more appropriate forum then the BVI In

30 WIR 114.

Sea 44 and 44, above. It is material that thore sheukd nol be the double defagt of
mpermissible substtuled sarvica and alsc impermissibie retrmepeciiva substituted sanica.

26


http:service.42
http:set~.c!!.!t_~_.nD

. U4708/2013 00:41 FaI

which the case may hemedmsuﬂabiyformalntamisafallmepwﬁeafmdm endy
of justics. This ks the burden that the defendant bears, as was establishad ir| the landmark
case of Spilada Maitime v Cansulex®. The reason for impocing that burden upon the
tefandants is to pay prope regard 1o the fct that Jurisdiction has been founded as of right
In rekation to $rea of the dafendants which have bean sued in fhe jurisdiction in which they
wera inpocatad 4,

{77]  Bngham L] {as o than was) identitiad tha fowr quastions which the judge had to consider
on the mppiicstion for a stay'in Banco Atantico v BAME ¥ These were: (1) is there a
sontrect? () ¥ 50, what appears to be its propar law? (3} what issues betwean theso
partes hive 1 be dedided under the prasumplive proper iaw? and (4) doas the defandant
show that the foreign forum is cisiry and deskinclly mor appropriate for the detarmination
of these lssues having regans 1o the intorests of the parties and the achievament of
justice? & seems apphopriats i me 0 proceed In suﬂla'fmhhnmlt?hmm:ase
Athough my consideraton must ga further,

78 muimmmmmﬂnmmmmm;wm
thass words: '

“Whae an English Court is asked, on the graund of forum non conveniens, 10 stay
an acion, A stertmust ba mede somewhers; and, whave the acton’is for breach of
a contract whose exlsience it admited o establishad 5 stat can only be made by
idardifying the proper law of tha contract, an axarciss which can onty be cared
mmmwﬂaﬁmdnurmmmdmmﬁmmmm
has demonstrated, i Is very probable, perhiaps inevitabie, that $iose rues lead tn
the conghision that he proper law is Spanish Amomuuli applying the
furdamental principle appeoved 'n Splileda® | theiudgeoughﬁbhweasked
¥maeif fris quastion:

% (188T] AC 480

H S0 Bpiiladal1887] AC 480 «t p. 477,
% 11560 2 Lioyc’s rop 504 at. 508, oot 2.
* (1060 2 Lioyds rep S04.
T MSBT] AC 480
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Am { Batisted that the issues. arising under this Spanish Gortract will be
tried mor sultably for the intorest of the parties and the ends of justice in
tha courts of Sharjah? ;

“Tha belng the question which ought 1o have been but was not sskad, thers hae
besn an amor in principle fo be comeciad by this Court Asking ryself that
quastion, | answer it In tia negative on the grounds advanced by Lond Jugtice
Elngham, two of which bave especially imprassad me: frst, the Sharjah Couns
would not apply the proper law of the contract, secandly, Banco can sue BEME in
the Englsh Courts &s of ight.”

No contract sstablished or adm'tied

8] According © the deferdants’ submission i I3 only whers the existonce of a contract is
‘admited or established’ hat the court can proceed to consider what bs prima fadie its
proper law. If the extstenice of the contract is In dispue, as i is in the instant case, than
thare is no Dasis upon which the court can form a prime facie view thal 4 contract evan
axlets. Caunse! aocepiad that pertrission & serve the clalm form out of the jurisdiclion was
given on the bass that e ciamant kag shown (ex parte, he reminded) a pood arguable
cese that there exisied b contract. Howewey, tho detendants’ positon is that no such
conract exdsted, Tharedors, counsel submitiad, the court was ift in the poshion, a this-
stage, that the exisiance of a contract wes no mos than & malter of argument

£0] Inexamining the submission that | shouki maks no prhna facle finding as 1o the ealskence
of & contract | note Hhat this propesifion runs counter i the exprass guldancs of Bingham
Ld in Banco Atlanticd. ® Thia s the first question that he said & judge has to consider is
thare 2 coniract? Why would he have described it as & question to consider if it covid not
be conaidersd because ki ik In question? itis Sue that In that case thers was no Gspue a5
to tha extstence of & confract Xt st SO bo Tue, bacause Mr. Movarty Smith said so, that
in none of the cases in this zwea has thers been a dispude as b the existence of the

contrast Nonatheless, the reason, In my respectful view, why Bingham L) repaatadly
|

2 [1960] 2 Uoycs rep 504 at page 308.
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fered B the oxistance of a contract a5 3 "question” that ihe judge has to conalder was
because whin the existence of tha coniract was In queation it was the tuty of the [udge to
angwar it in the sama way as hg was required 10 anewes other questions, such as what
was the proper tew of the contract 1, at this siage, the court is able to make a prima facie
daddonasmhpmperlmofawnta:u'mmmmmnwhyzmssiagumecourt
should not aiso be abla i make 8 prima facie teclglon 33 to the existance of @ confract,

B1  On the focts of the instant case, howaver, It is ok necessary to perform evan the very
limitod axerciss of making a prima ke choice betwsan the rival positions. This i
because even without daciding if there was 2 contract thare stil arisas the need to make &
prim facie decision &% tn the proper iaw. |

B2  The shori version of the claimants’ case® is that the parties (the JV Partners) entered Into
8 joint venlra agresment involving the sourcing end purchesing of aluming, their
processing &t a plont in Russia and the purchase and onwand saie of the procassed
product o third parties. Al business done with thal piant by the JV Parinars, whether
acing directly or indirectly, would be done exclugively for the benett of the JV Partnacs.
The arrangement was (o be of Indefinite duraion and could anly be rminated by a year's
notice. |

B3  The short version of the defendants’ case (which has not ye! been pleadad Is that the
miavant parties entered into an amangemeant that was loosaly and ia rﬁmlycdbda
ﬁmm.mmmmﬂmmmmﬁﬁmm
cetaln corporats vehicles which the feievant paries created and joirdly owned 0 edter, op
a gage by cage basls, Into transactions with the plant in Russia The arrengemant was not
a confract t lhvolved no exciusivity and required no ndlice perod,

B4 Kt seems bo me that of tis stege | is enough that | ind, and | so find, that thers was an
arrangaiment which one party says amounted t0 a contract and the other party says did not
mmammmmmmpmummyaqmwm-
what was the amangement? But it is slso disinotty a quastion of law ~ what ana the legal

“ The fuller vemion appesrs sl paragraphs 3 (o 7, above.
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conssquencas, if any, of that arangement? This Ineluctably seads 1o the question, by
reference to which system of law ghouid that issue be resolved? In other words, o the
axtent that this factual dispule as o what was agread (o aranged, a5 1 am sure the
defendants weuld prefer it # e expressed) Involves a quastion of law, by reference to
which country's lew must that quaglion be answerad? I short, what i the proper tew?

Thi propar lw

[B5 s setded that fndng the proper law Involues three considerations, as appsans from the
spasch of Viscount Diihomns in Whitworth Strest Estates Ltd v Mlller® The first
considerslion, whether thare Is an express choics of law, doas not aise In the instant
case. The ¢acond consideration is whether any choise of faw Is to ba (femed o the
conduct of the parties that shows a decision in regard b the proper law It appears frovm
the judgment of Elngham LJ 1 Du Pont v Agaaw®! that the tams of the cotract and the
rolovant surownding cimumsiances are s Yo be regarded i infeniog Intention, ¥ it
anpears that the pariias never applisd their minds ko the question then fa count moves o
fhe third conaiderslion, i see what system of law ke tha one with which the ransaction hes
e ¢losest and most real connaction. Ag both of thise cases show, the court does not
procead 1o the third crnsideration unless i falls to infar intenticn. This posttion had also
bean statod by Locd Diplook in Amin Rashesd Shipplng Cocportion v Kuwalt
Insurence Co.® The decision in Whitwoeth Strest Estates Lid v Miller® shows that ono
mmavbapmduwﬂmanm‘oﬂmdimmﬁeadﬂauﬂmwm
bapmdumdmaﬂiﬁﬁnohqulr)ﬂ

”“nwn] AC 583 at 814

11987 2 Uoyns Rep 585 at 802, ool 1
“[1934} AC 50 wt 81

[1970]Acsaa

M (s g 811, 0od 1)
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Infeired intantion has bean sakd o refer fo the actid, not the Impuled, i;ention of the
parties; if they had been asked a#t the fime what sysiem of iaw rmm?ligmn their
agreemant whit would they huve answered? see Hellenic Stae! v Bviomar Shipping Co.
Ltd (The KomeInos 8) per Bingham LJ. %

In the instant casa | am coavinced by the writtsn and oral submissions of Mr. Howard that
there was a clear, deliberate oot by he partes o connact their vanture io systams of law
uther than Russia. The offsnore elemant in the affairs of the paries is overwheiming. The
19 claimant i3 incorporuted in The Bahamas, The 1% defandant is incomporatad under the
Intsmnabonal Business Companies Act of this Terdory. The obwvious reason why
coimpanies Incorporsts under an «fshore regime is B avoid the 1ax and regulatory laws of
other counies i which such companies oporats. The claimants and the relevant
dofandants established two Bahamian companies, an Jsh company and a BVE compeny
D serve as the vehicies to conduct the joint veniure operations. After the defendant
coased b act through the joint venturs structure the defendants set up wo BV companiss
{0 ATy on e businoss it the two Bahamisn companiss hixd besn camying on, Elpht
compranics we/e lveived. Not a single Russlan company was created to pasicipae in any
aspect of e deaiings Dabwean the parbes. § simply Cannot accept, on the present
avidence, that the intenton of the partes coukt have been other than 1 connect their
arangemem 0 cne or mere of tha cormon law jurisdicons in which they od their
incorporations.

Wr. Derpaska deposed that the fact that the meeings at which the joirt venture
atangement wag made ook place in London was in ho way a canscious decision to avoid
the application of Russian faw or 10 epply English [aw. | note the limit of what he said and
also what be did ot say.% He said noffing 0 dsplace the obuious infarence that fows

“[m1]1umnepmua74 col 1
™ Mr. Deripaska does not contradict the evidenca of Wr. Lev Chemoy, atpamgmphsofm
afficizvit flled 28 July 2004, that “the parties (including Mz, Dentpaske) oki not wen|the sgresment

ped by Russian law beoaube of the recal and sdminlstrative mequirsinemls that wouid emal

and all paries 100K &1 ndosEsary Sleps io angure hat i was not &g govermned, Thegs sieps
inciudad, In purtcular, the selling up of tha offshome corporate siructures which ajread in
the 1855 mewtings snd which were bt up precisely 10 avold Russlan oversight over the joint
vantie Rgroamant.” i
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from the chaice of incomorations. | hold, therefore, that it is 10 ba infamad that the partes
intsrded Englsh common iaw, as the jaw of thess offshore juriediclions, o govem,

i the offshore factor had not been so strong | would 2o have been irfluonced by the
nadure of the joint ventws actvites. Mr. Howard descibed them as having four
ctrnpanents, only ong of which took placs in Russia First, raw material was purchesad on
the world marksis chiefly through the London Matals exchange. Second, there was the
mdmmamnmmmpmmmmsmwwmm
sold on the wortd markets and chiefly in Londan. Fourth, e accoundng and Anancing of
the Jolett vente took place in Ganeva. The aomponant activifes 6o ot lead me 1o infor
that there was any interjon that Ressian [aw was (o apply b the foint venture,

Among the other faciors on which the claimants reded fo argue that Russian taw was
speciftcely Innded not toi apply was that Russian |aw roquired an agreement of this
hature 10 ba In writing. Emptidepmdmadnplrwun evidance from & Russlan law axpert
that spoke B the proposition advenced by the claimant that under Russian law this
agresiment neaded W have teen in wiikng 1o be eniomsable and because i was not in
wiiing & Russlan court woukd hold the agreament to ba unenfosceabia, clamant also
advanced the proposifion that & Russien court would apply that Russian law prirciple evan
if such a count ware o dacide that the agreement was govermed by English Lam. The
opinion of B8 claimants’ expert was clear [n its support for both propostions. The opinion
of the gefendents’ axpert was thai while it wes possible that @ Russian coust would so act
ﬂnuﬁhm:ﬂaschu‘mﬂopmﬂngmhadtw:Mwmmwbﬂh
decigions that 5 Russian court coudd take so that unenforceabiity would notbe the resut |
think It [s a fair posiion io take in retafion i the conflict in the evidance at this stage to say
fhat thars is at least a raal Ask bhat @ Rusalan court would act as the claimants contend.

| gsk myself e queston that Nourse LJ sald the judge in Banco® fell into error In faing
1 asic &N | aatishied thet the Issues aring under this common Iaw armangement will ba
ffled more suitably for the insrests of the partias and the ends of justice In the couns of
Russia? | answer X in tw negatve on grounds simiiar to the two which especially

7 11000 2 Uoyds rep 504. |
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impressad Nourse L in Banco™: first, there is at least a rigk that the Russian court would
not apply the proper lew of the arangenment as regards the requirement of form byt wourd
apply Russian low that the alleged confract is unamiongeabla becausa of the absance of
writing; sacoridly, the claimants can sue the three EVI defendants in this court as of right.
mmmmammiddnmomuummm nothing about them that

sufkcianty affacts my dlscretion as to lead me to a different decision.

Other connecting factors |

92}

%3

The proper law is only one of'Ihe factors &t which the court must lok to detenmine the
forum with which the diaputs hes the most real and substantial connaction; others include
&xpenso and convenience such as e avalabiity of witnesses and documants and the
language they spaak or in which thay am written. :

Nr. Movariey Smith was comprahensive In his agvertsnce o thesa factors. He persuaded
me that there would ba 1he need kv Russian based and speaking witnessas fo be brouglhit
o teslfy and for documents in the Russian language o be fransiated and produced. Ha
impressed me with his analysis of tha elcments of tha claim and the viaw that the avidance
would nesd o do far more than speak o what was sgreed at the mesdings in London.
mngwmms.umdahemmmmdmmqmagmu
tha court 1o be informad of what the perties knew about the metal trade and industry when
thay wers making their aTangement. Evidance of ol the sumounding tircumstances
ingiuding the netwe of toiing convects and the Rusaian reguisiory regime Wil aiso be
neceesery, i an ageement were ettabliohed there B8 the further signifcat mater of
WmmmmmumuMnmmqmmmm
auggestion ls that damages would be In excess of a hundred mifion Uniled States dolars.,

| do not cee the nead to reproduce &l the submissions of counsel on this poiat (and,
Indeed, | did not sea such a need in reialion to some of the points previously daai with) but
nstead adopl the approach of Staughton 4 In The Sky One™ fhat the spiit of Lord

% [1960]

2 Lioyds rp 504,

™ [1982) 1 All ER 235 at 244, colbs 1-2



Templamar's obsarvations in Spilada® should prevait a forum challenge shouid be
hoard in hours, not days, and the exercias of o Judge’s discrefion shoud rarely be the
sublect of appeal. While thosa senfiimants may have baen 100 hopeful they o indicate that
the leborigus setfing out of &l points and the judge’s obesrvations on them should no
longar be rigidly requirer’. A st instance Judga must resiat anticipaing the complaint on
appedl that the judge gave no, or no sufficient weight 1o tha factors that counsel contends
ought to have producad B result in hs favoLr.

Having ciiganty studied Mr. Moverley Smith's written and oral submissions on the fciors
thet he says connact the clalm with Russta and that maks it converient for the dispuls o
be ¥iod in Russia, | am not persuadad that Russla is the natursl forum or otherwise the
claarty more sppropriate forum | am guided by the obsarvation in Dicey®! that one must
ook a the forum with which tha lssues have the clossst connection end not simply welgh
factors without reference i the issues; (12-023, nole 78). That observation has some
bearing on the importance fo the Issuee, a3 connecting factors, of all that counsel said fook
place @l the plants In Russia. The olher connecting faciors o whick | have advertad in the
Immediately pracading paragraphs, whio undoubtedy sigrifcant, are:not enough o
persuads me that Russia is 8 forum n which the case coukt more sulizbly be tried for the
interests of ol the parfles and for the ends of justice. Lord Goff staied in Spillada2 that
thers are cazas whens o particular forum can be deaciibad a the natura! forum and thars
is then o MBasen b grant & Stay, wheve jurisdiction ks founded &s of right: | befeve this s
such a case, Accordingly, | refuse to slay procagdings.

it the circumstances of ke'case my order 2s 1 costs s celenmined by th mixed resut of
the apphcation. Tha defendants succeaded on therr chalienge that service was bad and
fhat sucoess s unaffactad by the declsion % axercise the discretion to cure the defect. The
cledmants should normaly bear the costs of tha challanga. The dafendants failed on ther
chalisnge to the eppropratanass of the forum The defendants should nommally bear the
costs of that challenge. It assma 1o me that the practcal order that | should maks is that

% rsg67)

AC 480

" vial.1, 15 &d, 2000, London: Swast & Maxwel)
£ {1087) AC 480 at p. 477
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