SAINT LUCIA:

IN THE HIGH COURT OF JUSTICE
(Civil)

No: 10 of 1997

Between:
LEONTINE PORTLAND
Plaintiff
R
JOSEPH NICHOLAS
. Defendant
Appearances:

Mrs. P. Jeffrey-Nelson for the Plaintiff
Mrs S. Lewis for the Defendant

1898: March 17, and 24.

DECISION

ALLEN J.

By a summons dated October 29, 1998 the Defendant, in this action, is
seeking leave for extension of time in which to file a defence and counterciaim
and to set aside a default judgment served on the same day, and the Plaintiff is
resisting the application; her affidavit in opposition was sworn and filed on the 8"
day of February 1999.

In paragraph 2 of the affidavit in support of the Deféndant’s summons,
Counsel refers to a draft order dated the 21% March 1998.  This order in
paragraph 1 set aside a judgment entered on the 6™ March 1998.and in
paragraph 2 allowed the Defendant 7 days in which to file a defence and
counterclaim.

It is immediately obvious that the order referred to by the Defendant is not
referring to the same judgment as the one she seeks to set aside by her
summons.

It is necessary therefore to carefully examine the court records of

proceedings in this case:
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On the ¢ July 1997 the Plaintiff issued a writ of summons against 2

Defendant in which she claimed:

1. Spec:al damages in the sum of $21 420.
2. Arreurs of rentinthe sum of 570
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4. Cuneral gamages
5. Couls
Tre puiticulars of snecial damages incluo-= o ~~items 2s:
vil.  GLotrucion Qf a Concretm flocrin-;
\HHr [P IER x.sA Lo O x)z\)ux\ V!
X ceiG e Tioa boan-loeresT o2 s walk on timber fram s
Coovo rlliuwy 1588 the Plaimt® ontered judgment in defaidt of

wppoarance in the sum of $27,420 indicatin~ thereby that her claim was for =
Lotidated demand.

Two well known rules have been broken here:

1. In every case where the Court has to quantify or assess the
damages or loss whether pecunizry or non-pecuniary, the damages
arg unnc,u.oat«:d

2. Specal damages must be strictly proven.

The judgment entered on the 18" February therefore was irreqular, but for
some strange reason this judgment was approved by the Registrar and judgment
was formally entered for the stated sum on 6™ March 1998.

On the 18" February 1998 appearance was entered for the Defendant but
this entry of sopearance was disregarded simnly because, so it seems, the
Plzintiff's judgment which was formaily entered on the 6" march as | have stated
above, was filed on the 18" February, that is, the day before appearance was
entered. It is necessary to examine therefore the rules of the Supreme Court
relating to entry of appearance and entry of judament in default of appearance.

Order 13 Rule 7. Proof of Service of Writ

1 Judgment shall not be entered against a Defendant under this order
uniess-

(a)  an affidavit is filed by or on behalf of the plaintiff proving due
service of the writ or notice of the writ on the Defendant; or

(o) the Plaintiff produces the writ endorsed by the Defendant's
Solicitor with a statement that he accepts service of the writ
on the Defendant's behalf.

This is a strict rule and an obvious safeguard agafnst injustice. | go back

to Order 12.
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5-(1) A Defendant may not enter an appearance in an action after judgment has
been entered therein except with leave of the Court.

(2) Except as proviued in paragraph (1) nothing in these rules or arv writ or
order tncreunder shall be construed as precluding a Defendant from entering =n
appearance in an action after the time limited for appearing but if 2 Deiendant

nters wn znnearance afier the time he shull nat un'sss the court othenyiss
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coroers, Lo owniided to serve a defancs or do any oer thins I=tar than if ke hod
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Ui foiow w2 Was therefore not calizd upon to scrutiniz= *~ 2 wroczadings
Co 14" October 1998 a notice of change of Solicitor was filed on behalf ~f
the #. - ... The new Solicitor quite astutely realized that the judgment for 2
liquice..s ~um could not stand, and on the 26" October 1998 entered judorert
for e atif for damages to be assessed.
It is a golden rule that an order of the court remains in force until it has
been obeyed or satisfied, varied or set aside.
It foilows therefore that this new iudgment is also irregular
The order of the Court is:
(1) The order of the Court dated 8" April 1998 is hereby eet aside.
(2) The judgment entered by and on behalf of the Plaintiff on 28" October
19598 is hereby set aside.

(3} The Sclicitor for the Defendant is hereby ordered to file and serve a notic
of change of Solicitor on or before Friday, 26" March ~ 77 7 =k has nor
already done sO.
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(4) The Defendant is hereby granted leave to serve and file 2 defence or
cetence and counterclaim as the case may be, within =- - _.s 27 ne
date hereof.

(5) A draft of this order must be submitted for approval b vy the Court on or
before Friday, 26" March 19¢8.

(6) Costin the cause. '

//”// / / 1/ ! {
KENNETH-ALLEN Q.C| OBE
High Court Judge (Ag.)



