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This 1s a case in private nu’ sanfe brought by t‘he plaintiff wherein he testlﬁed that Yll tie wau,.r
from the defendant's land is channelled into his land thus occasigning damage to hif ladd. The‘
plaintiff alleges that the water devalues his land, forms holes and ditches al} aldng the way and -
flooded the downstairs of one of his properties. Further the water affects his savannah, lawn ard:
i - i
plants. As far as the savannah is concerned it impacts negatively on ‘his cattle as thay cam{nt |
graze properly because the mud from the water Covers the grass especially in the rainy ‘sféason.‘ -
The plaintiff is therefore seeking a declaration, injunctive relief, daittages and costs.  ° -
i ‘ . r

The defendant in paragraph 4 of his dcfence states: ‘ : " :

" | l . 5 ‘
"The plaintiff owns land which adjoin the %efenaant's lands The topogx;;lphy

of the land is such that the defendant has no cbntrol over the water that ﬂows to

ma
the plaintiff's lands from the defendant's land or otherWISg. 'lf ! t K
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At paragraph 5 he states: Ny .

"The Defendant has dug drains at {arious pdints on his land to take gnd‘

conduct water away from the plaintiff's land without caﬁsingt damage ‘Howevet v \_'
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the plaintiff's ldnds lie on the bottom side of the slope below the defendan s o ; {
lands, and the area being mountainous is characterised by l: ge gfor]ges which are

made by the‘ patch of the rair water through the defendan s. Iar‘ds and into the

4

plaintiff's lands " v I . \ '
i
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The facts as I find them are as .follows" : A ? v

The plaintiff and th¢ defendant both live at Queen's Drive on the island of $aint Vincent and they

both own land there. The defendunt has one brusc on his land and the qilaintifl"hui; lwu the l

defendant's land bounds ith that of the plair tiff. The land in question is lnlly In fagt the land

slopes down with the defgndant's land situated above that of the plaintiff. {\bove the -du‘gndam s
land is a public road, the Queen's Drive ma.n road. This puhhc road has setved asa vchsclc for
the transportation of rain water which has caused soil erosion dn the le}nds in quesnon To
counter the problem of soil erosm\n i system of contour gvass barriers ! was instituted by the
Ministry of Agriculture. Hn_wcvcr the contour grass barrier 1 the plamuﬁ’s land szs'dcslrehyul‘
by the plaintiff's brother to {aciljtate the potato grop. There are a nurber of éullies 1d gorges s
well as natural springs on the land of the plaintiff and defendant. ‘e plainﬁft‘s tand has 'sul'i'crc'd‘

erosion over the years. vy !

~

According to Clerk and Lindsell on Toris: i - .

\ ]

A private nuisance may be and usually is caused by 4 person doing on lus
own land, something which he is lawfully entitled to do. His conduct only "
becomes a nuisance when the consequences of his act are not confined to hxs

own land, but extend to the land of his nelghbbur by ... causing physical damage ~

to his neighbour's land cr buxldmg or works or vegetation ppon it k " [See Cle[l‘< s !

and Lindsell on Torts, 17 edition, para 18.05 page go1] .
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As we have seen, the plaintiff is alleging such physmal damage to hx,v Yand, Tb |Idmg and
i

vegetation. The plaintiff complams about the defendant domestic waterq rain water from the

defendant's roof and water from the defendant’s land. {Hé stat:d that thcre isa dram pn the

defendant's land that takes the walu from the defendant's land and dnu,t:, itlinto his land.
‘ .

In his evidence the defendant stated that:- e { R

" ... my house has two floors. A ground flder and a first floor, {The house i.:,

(!

about 60 feet by 54 feet. 1t is el shaped. To avoid the water flowing, into. M L 1{
Browne's area, the water was put away from Mr. Brow ie's llaxild andv‘ more
towards Mr. fylvesters land There is a soak-a-vy. Itgds bt v‘ut blocks with
steel reinforcement and rabacca and quarry wasté. It is about 'f() feet long. It is , rt
on the lower side of the hous:. I have no guy:rmg' The water 11om my rwol B

falls onto a concrete terrace. It flows very lazily on to the 'sod

system was!so construited to prevent the water from going do

.
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eastern side thr.:r? is a drain. “[he whnlfz rationale of a head drainlis to trap llu

water from the t(‘) of the land. Tt traps or channels .hc watcr. Some of the W';tm‘
permeates. | had a acad drain built n my land. 1t was flowing from south west

to north east. My head arain went straight down into the interlock drain. What

- - . - . !
the plaintiff said is incorrect. My drain did not lead t his land." ’
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The defendant appeared to me to be « cruhhlc witness and gave his widcnu: m‘ h wik gl
f

ﬂ‘ .1

convincing manner.

The defendant further testifie:
' W y
"l observed that when the water came from the road to Mr. Sylvester's land. |
the furrows - cach furrow is a potential drain - from these fterrows the watc} wils X
channelled into my land, then my land was used as a conduit to transport the

water to Mr. Browne's land during rainfall. The drain helpcd to ward off somc

of the water." ' | . ; \
The defendant further deposea that he has no Ienants his family consxstcd of one person only
himself and since about 1980 he had been living on hxs own. He did not have a domastnc helper.

The water from his domestic activity went into the soak-a—way and to Mr. Syl'&cstctrs :‘idc.
! ¢

I accept the evidence of the defengant and hold that the defendar t has done nothing on hrs ana
{

so as to constitute a nuisance. 1 a’so hold that the topography of lhe area is such as to facah ie
the crosion of the land by rain water. The memoval of the éontour grass barrier ffom the

plaintiff's land would not have helped the situation. Tam also of the yiew thatjthe defendant did "

: }
all that was reasonable in the circumstances to control the water on hss land.

Al
Considering that the very essence of private nuisance is tl.c unrea: onabie user by a man of h?s

!

land to the detriment >f his neighbour. [ can find nothing in the pses of‘h"s land by the defendant

. i l
which could be described as unrcasonable. ( v *i’ e fl

' | | . P !
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As stated in Clerk and Lindsell on Torts 17th edition, p&a 19.27 and para 19.28: 1 N

- »

» ' . .
"Liability)in respect cf water depends on whether the water is n

rally on the

land or whether it is artificially accur:\lflated or interfered with 1‘ some 'v&ly ,

or percolating td his land from a higher level. Nevertheless, ‘'the hlghu '
proprietor is liable if he deliberately drains his land on to his nelghbou: s land,
and this appears to be so if the water is caused to flow irt a more%concenfrated
form that it naturally would\as the result of artificial :uterati(?ns in éhe levels an(i

contours of the higher Jand." . A r
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"Although the lower proprictor cannot complain of the natural ki:}t;«)lh:t:ﬂlf;\lui

How of percolating water from a higher fand, “he may put aip h;arricrs aiid pen i

back, notwithstanding that doiny so damages the upper proprictor's land, at uh .

events if he uses reasonable care and skill and does no more than 1s reasonable
necessary to protect his enjoyment of his own land. But he must not act for the
purpose of injuring his neighbour." 1 | \ o
: .
: i ' !

From the evidence | am satisfied that the plaintiff hag not made out a case in private nuiszmS‘
against the defendant. The defendant has not dehberately or recklessly used his land+in a way
which he knows will cause harn to the plaintiff an(‘ which could constxtu'}e onu cusondhk
infringement of the plaintiff's intercst in his propgrty, and therefore an unr}.;asonaljke user hy the
defendant.  On the contrary the defendant has taken all reasonable steps’ to prevent his vl
flowing on to the plaintiff's propérty. I conclude that the'wat.car damage would be caubec by
water naturally flowing or percolating to the land‘c‘f the plaintiff from a higher level.

' .

: L L. .
In the circumstances, the plaintiff's claim is dismissed. Costs to be taxed in not agreed. ¥ - ’
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