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SAINT LUCIA '
IN THE HIGH COURT OF JUSTICE

(CIVIL)
A.D. 1996

Suit No. 205 of 1994

BETWFFN :
FENTON AUGUSTE
Plaintiff
and
FRANCIS NEPTUNE
Defendant

Mr. H. Deterville and Mr. S. Anthony for Plaintiff
Mr. D. Theodore for Defendant

1995: November 24;
1996 June 17 and 18;
July 31.

JUDGMENT

MATTHEW J.

By writ of summons indorsed with statement of claim and filed on
March 29, 1994 the Plaintiff claimed damages for perscnal injuries
and related costs arising from the overturning <¢f a vehicle 1in
which he was being driven on June 18, 1993. The Defendant entered
appearance on May 10, 1994 and filed a defence on Cctober 14, 1994
in which he denied liability and by a late amendment during the
trial he alleged contributory negligence on the part o©f the

Plaintiff.

A request for hearing was filed on February 7, 1995. As a result

Py =

Dr. Richardson St. Rose attended to the Plaintifi. He said he
first saw the patient on July 1, 1993 when he
fractured dislocation of =the =leventh and :zwelfth =zheoracic

vertebrae which resulted in a complete spinal cord cranseccion and

paraplegia. He said the spine was stabilised by a postericr spinal



fusion in situ. The ortheopaedic surgeon stated that the above

ondition resulted or will result in the Zollowing:

fa) confinement tTo a wheel chair;

o) urinary incontinence;

‘c: constipation and Icecal lncontinence;
‘d)  recurring bedsores;

le) recurring low back pailn.

e said the situation will e vermanent and the Plaintiff will rnoc
walk again. He said the Plaintiff will nhave no control over his

sowels or his urine and he will not pe able to lock after himself

passed stceol.
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He said the patient will have to be well nourished o avoid the
frequency of bed sores. He said he will need to wear pampers for
his incontinence and he will need a urinal Ior his urine problem.
“nder an extraordinarily lengthy cross-examination ne said:

"I am 100 per cent sure he will not walk again."

When he was re-examined the surgeon stated that when one i1s in such
a condition there is occasicnally a lot of severe paln. He also

stated that for the Plaintiff to be properly taken care of he would

[}

need regular nursing care Zor the rest of nis Life, that i3, to be

geen DY someone sSuUcCh as a nurse or AOCLor once &very Lwo or three

months and he would need somecone to Look after his versonal hygiene

ort a dally basis.

In the wvehicle on the day in guestion was the Plaintiif who was
gsitsing in the left IZront of the vehicle, the Defendant driver on
the right hand side and petween fhem was Prisca, the Plaintiff’s

girlfriend who is the Defendant’s daughter.

Accoraing to the Defendant con the day in guestion the three persons

the Plaintiff’s mother about 5.20

H

mentioned above ileft the nome ©

o.m. and proceeded past Mandeville In the QJuarcter of Dennery when



something happened there. He said when ne took the corner he met

a motor car and a container vehicle and the car was overtaking the

)

container. He said he was closer to Praslin and was facing
Micoua. He said he met the two on-coming vehilcles in the corner
and when ne saw the speed the car had, ne pulled the van to the
gravel and he was fr_~htened at the time. He “ammed his brakes and
the van capsized on the left side. He said he was travelling about

30 miles per hour _clore ne saw the two vehicles. He said the

Hh

Plaintiff was sleeping «t the time and was sleering as far back as
La Caille. Then he went o1 £o say -
"The reason why I left the left side. There is a precipice on
che Zeft hand side and the gravel was pulling my van :to the
precipice so I Jammed my brake, the stones turned the vehicle
and then it capsized on the right hand side.®

He stated that after the accident a friena arrived and they lifted

«

the van to remove the Plaintiff from underneath. The Plaintiff was
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taken to the Dennery oLospital then later transferred to the

Victoria Hospital.
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Prisca is in Martinigque and did not give evidence. The only other
eye witness was the Plaintiff. His account is that the Defendant
was driving in the directicn of Ti Rocher, Micoud but they did not
reacn Ti Rocher, Micoud at all. He said they had passed Dennery
and approached the Praslin hill when he saw the wvan going out of
control and went up the hill and overturned and this resulted in

the camage to nils spinal cord. He said the van turned over on a

®

straight road. He said he used to drive a motor vehicle before and
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ne estimated the speed of cthe Defendant on the day and cime in

Ty

guestion as between 55 and 0 miles per hour. He said there was no
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other wvehicle coming at the time ana there was no vehicle

[

approaching from behind.

Hde said further that he was travelling in the van on the _eft hand

side and the van turned cver on the right hand side. He said there



was no container on the road before the accident and the van in

which he was driving was a pick-up.

Hde was .:.0t spared a mauling cross-examination and he stood up to it

.

N

admirably. He denled on several occasions that wnlle in the van he

(S

was dosing off from time to time or that when the accildent happened
he was sleeping. He said he did not see any container vehicle or
car approaching them. He reiterated that L.e saw the van go ocut of
contrel and he did look at the speedometer wilch resad between S5 -
0. He admitted he did not read miles but he cnly saw "S5". He
said he did not know whether one kilometer i1s £/8 of a mile and he

denied that the Defendant was driving less than 30 miles per hour.

I might interject here that even 1f 1t 1s nela Defendant was
cravelling at 55 kilometers, 1f a kilometer is 5/8 of a mile, he
would have keen travelling at over 34 miles per hour.

I £ind that the Plaintiff was not at any time on the journey dosing
off and I £f£ind more specifically that he was not sleeping at the
time of the accident. I find too that there was no oncoming
craffic in the way of the Defendant and there was neither container

nor car which put him into any situation as o cause the accident.

Tefendant in hils own examination in chief did not

Ui

ay ne was

driving less than 30 miles per hour. He said "I was travelling
about 20 miles per hour before I saw the two venicles." And when
he was cross-examined he said: "The reason why I did not stop the

venicle 1s because I nhad tcoco much speed.’”

I am of the view that the sole cause of the accident was the
excessive speed of the Defendant which prevented him from keeping

proper control of the wvehicle con the rocad. I Iin he Defendant

[oN
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was driving at a speed which was too fast in the clrcumstances and

oecause of that he £failled to exercise or malintain any proper

control of his wvehicle.



I accept the authority of NORTHROCK LTD. +v. JORDINE Civil Appeal
No. 12 of 1991 on the reguirements to establish the tort of
negligence.

I Tina the Defendant o pe solely Llable Zor the ac
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It 1s unnecessary for me to consider comtributory negligence since

£ find the Plaintiff was nct asleep at the time of the acc.dent,

th

Lur =2ven o rhat were ot S0 the lTerfendant would have nuch

difficulty in persuading mne that
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venicle makes himself contributorily negligent in the event that

t

the vehicle gets into an accident and the Plaintiff 1s injured.

It 1s now necessary for me to gquantify the damages but before doing
g0 I should like to refer to three atfficavits which were tendered
in evidence on behalf of the Plaintiff.

Andrcina Landers, a retired nurse, stated in an affidavitc that she
is engaged in providing nursing care Lo persons wno are bed-ridden
and she swares that nursing care should bpe provided t©o the
Plaintiff every day for three nhours at $20.00 a day. DZr. 3t. Rose,
nowever, under cross-examination stated:

"For nhim to be properly taken care of he would need regular
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nursing care, say Ifor the rest oL
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seen by

somecne, a nurse or doctor, Once every Lwo Lo Three months."

I find the affidavit of Anarina Landers to be self-serving and I

reject it. I shall be wmaking provisicn Ior nursing care but

The second deponent was Thomas Walcott, a qualifiea civil and
structural engineer, who estimated that -o alter the access to the

Dlaintiff’s home to facilitate a wheeli cnh
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‘n addition to $3,234.%6 for the cost C©I Als services. I 4o not

recall any of the witnesses describing the house In which the



Plaintiff lives. I rather suspect it to be a chattel house since
it was stated that there is no internal Dpathroom. When one
considers the wvulnerability of such houses in & hurricane area I
wonder whether it would not be vossible for zZhe house 2“0 e blown
away leaving 1intact the extravagant service walkway which may
almost be the value of the house. I reject that claim for in my

-

d an adegquate walkway for not more

| o]

riew the average mason could buil

than $10,000.

The third deponent, Terencia Gaillard, states tuat she 1s familiar
with the prices of wheelchairs and she said that a wheelchair
suitable for the Plaintiff would cost US$595.00. Indeed this
cdeponent who 1s Director of the Red Cross Society visited the

Plaintiff at the Victoria Hospital and made avallable o him the

wheel chair which he now uses. This is a most reasconable claim
which I shall grant in due course.

An abundance cf cases wasg cited and I do not propose to examine

chem all or even to refer to all of them. I am also not going to

unaertake any economic or statistical analysis of the cases, with

v

or without price index, in order for me to determine the guantum of

o]

damages which I regard as appropriate for the Plaintiff.

Any consideration of general damages in personsl injury cases ought

to pegin with a reference to the well known case of CORNILLIAC v.

1=

ST. LOUIS (1%65) 7 W.I.R. 4%1. In that case Sir Hugh Wooding

lald down the considerations which ought properly to be porne in

mind in assessing the general damages as the following:
la} the nature and extent of the injuries sustalned;
‘b)) the nature and gravity of the resulting physical
disability;
{c) pain and suffering;
a)  loss of amenities;
‘e) the extent o which pecuniary prospects were affected.



in the

These considerations have been consistently referred to i
Tases. They were mentioned in JULIUS COOLS V. ST. LUCIA
a casge decided by Pererkin J in

n GODFREY

were mentioned

AGRICULTURISTS ASSOCIATICON LTD,
1974 and they
Vincent on

T

June 11,
1 in Saint

St. Lucia on
CARLTON SAMUEL, a case decided

V.
These t©wo cases were varapleglc cases.

19, 1890.

present case there 1s no
condition for tl f his 1if

n the
in that
life.

remain
loss of expectancy of

avidenc= of
probably have 40 more vears working life.
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RBegides Cools and Gilbert
TRINIDAD TRANSPCORT ENTERPRISES .
T V. RAGHURBAR (1967) 2= T.R. 3852

AZIZ AHAMAD LTD.
CLZ2

DE SOUZA .
LUTCHMANSINGH Trinidad and Tcbago H.
s GILBERT .

o P

in
"8 W.I.R. 138;

and RAMCHARAN v.
The case which most resembles the present
and the

~he cases referred to above
£f damages in

of 1878.
SAMUEL. Having regard Lo
evidence in this parcicular case I award the Plaintif

the x

1

che sum of $55,000 to cover
0o by Sir Hugh Woodin
3 As learned Counsel

is a pecuniary head.

censideration of

after the
In

ifth consideration

the Plaintiff quite rightly said,
the cother calculations
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arithmetical.
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four heads,
£ loss of future earnings
contingencies of 1life. Resort 1s had to

Multipliers and

on ©

d on tl
iplier/multiplicand form of calculation.
Lo name a few:

b
multiplicands were adopted in the following cases,
ENTERPRISE LTD No. (1971

.

NE SOTT7A v. TRINIDAD TRANSPORT
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18 W.I.R. 138.
RAGHUBAR {(1967) 12 W.I.R.

AZIZ AHAMAD LTD.

Vo

L. tThe House of Lords
oreadwinner

<

1883 -

D0DDS 19
case of

In GRAHAM V.
of 18

assumed that a multiplier



between 20 and 30 could not be considered excesgsive.

In MORIARTY +v. MCCARTHY 1978 2 AER 213, another paraplegic
case, in the case of a woman of 24, it was said by C’CCONNOR J, that
in the case of a voung man aged 24 a mulciplier of 15 would have
been appropriate in calculating the damages Ior 10sSs OL easnings.
In HUNT v. SEVERS 1934 Z WLR 402 trhe Judge at first instance
in assessing the cost of future care and loss of Ifuture sarnings
rock an overall multiplier of 14 on a life expectancy of 25 vaars.
The Court of Appeal increased the multiplier to 15. The House of
Lords did not disturb that <factor in the case. In all the
circumstances of this case I shall apply a multiplier of 15 as from
che date of trial.

But one must £ind the appropriate multiplicand. I believe that the
Plaintiff’'s real wages was $200 a fortnight or $400 a month. The
Plaintiff had not got a secure Job and =mployment may well have
been seasonal or dependent upcen harvesting. The fortunes of banaaa
farmers vary and so must their workers. Besides the usual
disturbance by storms some people have now resorted t©o other
methods of living because of the uncertainty of the industry. I
would arrive at a multiplicand of $2,500 per year. My estimate of

loss of future earnings would therefore be $37,500.

Another hnead
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damages would be cost of Iuture nursing

care. Under this head I shall consider an appropriate allowance
for the Plaintifi’s mother, the cost Ifor che coccasional visgit by a

nurse or doctor, an amount Ior medicine and the cost of pampers.

As seen above, allowance for future care was granted n Hunt v.
Severs. The same was tChe case in RAMCHARRAN v.  LUTCHMANSINGH
and again in LIM POH CHOO V. CAMDEN AND ISLINGTON AREA HEALTH
AUTHORITY 13979 2 AER $810, H.L., a case where a senicor psvchiatric
registrar suffered cardiac arrest and lrreparable brain damage due
o the negligence of a hospital controlled by the Defendant health

authority.



The Plaintiff’s mother has no permanent semployment. She is a week-
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vendor of fruits. She also has to loock after her sick husband.
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er other son Emilton is at home doing practically nothing. I
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would allow her S$100 =z month for that extra attendance to the

£F
pui

T woulda allow S300.00 a vear for the occasional

(SR

2laint
Joctor’s visl® and medicines. I woulia allow S$1200 a year for
vampers. That would in my estimation amount o $40,500 fov nuvsing

care. The tofal] general damages would therefore pe 3133,000.

-

I now turn to the special damages. The first i1tem to be considered
would be approximately 26 months employment lost Zrom the date of

for that relatively short

]
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- accigent o ©n date ©I Tria

veriod I’d use the actual wages of $400 a month and so the total

19

earnings lost would be $14,400. The pampers spent at $1,200 a year
would be $3,600 and the amount for the mother’s care would be
likewise $3,600. I would allow transportaticn costs of $1,000 for
the wvisgits to the hospital by the Plaintiff’s mother and the
Plaintiff himself urder cross-examination as to amounts paid when
ne subsequently visited the hospital said. "I paid £60.00 cnce."
I shall allow the Plaintiff the $60.00. I shall allow the costs

of the wheel chalir as previously stated and this I calculate to be

approximately $1,600.

‘n a local case, LINDA CHARLERY . RISCA ALCEE, Suit No. 190 of

1984 ana cdecideda on Decemper 1586 at pvage 12 I awarded the
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laintiff 20 per cent o 2

, 000 which I assessed 0 be the capital

cost for new accommodation. I award the Plaintiff $10,500 for cost

of the service walkway referred to in the evidence as a ramp
Finally, there Is the cost of medicines. When he oave evidence the

?laintiff cendered without 'objection two sets of receipts for
medicines and/or pampers in the amounts of $495.00 and $14.75. His

mothery, Theresa Mark, tendered three aXxhibits fcr medicines. The
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cortal amount for medicines in T.M.I an was $360.23% and T.M.3

was for $45.69 from which was deducted $15.25 for decdorant spravy



and agquafresh. The total amount for medicines was therefore

In my calculation the special damages would amount o $25,161.28.

and income
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inally, there are the questions of IT

—ax as well as interest.

I TOHNSON V. BROWNE (1872) 19 W.I.R. 282 Douglas C.J. in the
High Court of Barbados stated at page 2&5 that both on the
authorities and on principle 1t appeared to nhim that both the tax
element and naticnal insurance contributicons must De taken into

account in assessing loss of earnings.

In that case the Plaintiff was an employee of Mr. Ian Nibklock and
there was evidence of his liability to tax and to pay national
insurance contributicns. In this case the only evidence on these
matters arose in cross-examination of the Plaintiff when he said:

"I was going uome with the whole of the $300.00. There were

no deductions like N.I.S. from it."

In my Jjudgment there is no evidence or basis upon which I can make

deductions for i1ncome tax and N.I.S contributions.

It would appear that in JOHNSON v. RBROWNE AT PAGE

{ad

92 interest
at the rate of 4 per cent was awarded on the damages for loss of

earnings from the cate of the service of the writ until Sudgment.

In DE S0UZA v. TRINIDAD TRANSPORT ENTERPRISES LTD No. 2, {(1971)

nterest need not be
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TR W.I.R. 150 it was held that

pleaded and that the Plaintiff was entitled to interest on the
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My order 1s that the Defendant i1s ordered to pay the

(i) General Damages S133,000;

10



Special Damages $35,161.28;

Interest on the Special Damages at 4 per cent from

March

Costs

29

o)
-
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1984 to this day; and

be agreed or taxea.

AN.J. MATTHEW
Puisne Judges

11



