SAINT LUCIA #031

IN THE HIGH COURT OF JUSTICE

(CIVIL)
A.D. 1896

Suit No.S8 of 1994

Between:

CALLUM DE MYERS
CHRTSITOPHER DE MYERS
CECILY DE MYERS

PAUL DE MYERS

LEO DE MYERS
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Plaintiffs
Vs

(1) HENRY FERDINAND
(2) ALBERTINE FERDINAND
Defendants
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JUDGMENT

On February 10, 1994 the Plaintiffs instituted a wriz oI summons
indorsed with a statement of cilaim asking Ior 3 vartition of

certain property owned D
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undivided shares.

The Defendants entered appearance on -

Defendants did not Zile a derence Dut thers wers _engthy

interlocutory proceedings tetween the Parties.

At che trial it was not disputed that the Plaintiifs srs 2ntitled
ro five-sgsixths of the prcperty and —he Zefencants 72 gne-sixth
Licensed Land Surveyor, Allan Hippoiyte, submitied & raport o the

Court with an accompanying drawing of the proposed partiction.



The dispute in this case is as to the location of the Defendants’

In his testimony before this Court Allan Hippolyte stated rthat
there is a beach bordering part cf zhe Land, measuring a Jdistance
of 260 feet. He further said that the property rises “rom rthe

Anse-La-Verdure river r©O a ridge

river to the North. Mr Hippolyte was of zhe view That the areaza of
or arcund the geach I1s the test vart <f the oproperty and he
realized that both Parties woculd want the beacnh area He stated

further:
"If a partition is made based on gquantum e mOSr adeguate way
1s to give one Parcy cne sixth oI :the beach Zront and cthe

other Party five-sixths c¢I the pbeach Ifrcnc.'”

Mr Hippolyte also stated that when ne went o tThe area the
Defendants were occupyling the total peach Iront and ne faw ooconut

wooden nouse

2

trees, plantain and macamboe planted nearby. He saw

which was located gquite close to the river but 1t 2id not

th

all

within the Queen’s chailn.

e

e sald he also saw & concrete slab on the ground, and 1T appears
that his proposed plan of vartiticn would interZers with that

concrete slab.

Resides Hippolyte who gave evidence Icr the zlaintiIIs, Ja._um Ze

Myers and his mother, Cleci.y e Myers, Jave =sviZencs Icxr the

Plainciff while both Defendants gave svidence.

Frem —he totality of cne evidence 1T seems clear T2 me Zhat the
Plaintiffs were not occupying the land on a daily basis. They did
not intimate that they cultivated it or lived there =ven Irom I.ime

to time, say while visiting in 3 country onouse.
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The Defendants on the other nhand, 23 the survevor found, which T

believe, or at any rate one of them, was in daily occupation and
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that 1s why they were able o occupy the entire beach area.

itle of the Plaintiffs was fased on severa. desds wnich were

—rn

The

1

admittea into evidence as C.M.1, C.M.2
beginning from a sale by Vernon Augusrin to Christcpher Ze Myers on

June 17, 1853 down to June 1, 18

L0

2 when there was z deed of

The Defendants’ title which was admizted nto svidence as .M. &
was based on a sale by Clerfand Laurencin to Ferguson Ferdinand of
an undivided one-sixth share of 15 carres oI Cne IZsperance IZstate

in tche Quarter of Anse-La-Rave.

The schedule tco this deed states that the Northern rccocundary —o the
land is Ravine Chalon. In exhibic C.M. 11 which is a Zrawing by
John E. Quinland between 189%6 and 1897 Ravine Chalcn aprears —o be

far from the sea on the Eastern side oI the drawing. This probably

explains why licensed lana surveyor, T.=. Shil_Ingicrd, in 1969
placed the Heirs of Ferguson Ferdinand cn the Zastsrn section of

Land Surveyor, Allan Hippolyte, 1s Corredt when Lol 1S YerorT Lo
the Court dated April &6, 18%5 ne states thal The IesCcriplion on
Henry Ferdinand’s deed of sale 1s very vague as nC 4escription 1s

given. A one-sixth share c¢I a portion ©I land cannct ce cefined

As T sald earlier the Parties have aagreed that the Zlsi~t:ffg are
entitled to ownership cf Zfive-sixths <f the land while the
Defendants are entitled to one-sixth.
rise to any difficulty but what is 1n Issue 1s the _ocoatoon

Defendants’ cne-sixth share.
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When Surveyor Shillingford sought o locate the Ferdinands ©o the
Eastern section in 19689 Henry Ferguson clearly objected as stated

in the surveyor’s report.

+

The present state of the facts iIs that tnhe Zefendants oSccupy all

the beach front and I do ncer deubt -hat —he Zlaintiffs 4313 ror

visit regularly or make use oI their Land.

According to surveyor Allan Hipgolyoe, arcicion
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would be to give the Derendant one-sixtn oI the geach Irorti pecause
they are entitled to one-sixth ©of the approximately 58 acres of the
land. Hippolyte paid no regarc <o the occupaticn of zthe

Defendants.

Now it cannot be right since the beach area 1s the most valuable
part of the land to allow the Defendants ©oO retaln the entlre peach
front as their Counsel submitted. And vyeT some =Jguatlion Tust be
found to pay some regard to the

however not persuaded that they nhave bpeen there Irom 1%42 as I

I notice that despite Mr Frederick’'s &SCC&CK On Tne "nevitapls Dias

P -
r sub-4a

in Christopher De Myers his proposed o

C.M.7, seems mcore favourab
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plan of Allan Hippolyte admitted i1nto evidence as A.Z.4. The scale

i

of both drawings is 1:2, 200 and Lo 1s abundantly <clear that
surveyor De Meyers gave a longer pgeach Iront o the Terfendants
which would in all probapbility encompass the IelIendants’ concrete
slab. I am inclined ¢to ©prefer che ©propcosed plan mnade Dy

Christopher De Myers rather than that made oty Ailan Hippolyte.

To take account of the Defencants’ coccupation ana cultilvatlion as
well as the extent of the Plaintiffs’ cwnersnip I am going -C order
a sub-division of the lanad In crder tnat che

third of the beach front and the Plaintiiis ©o oDTELn The remaining

>



two-thirds. I am going to ask Mr Allan Hippolyte to modify his

N

drawling to that extent, the costs of which shall e zorne by th
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Parties in equal shares and o repcrt o the Court witihlin six 6)
weeks. In addition the 2laint
Defendants for any crops .0sStT as & resu.t 2L the

learned Counsel <for =the ?Plaintififis suggestel Lo on=r closi

address.

rlj

urcther I sha.l order each Party 0o pear his cwnh z2osts of rhese

proceedings.

1A

This matter will be adjourned to Chambers on October

consider Mr Hippolyte’s report and ToO set up the machinery Ior the

A.N.J. MATTHEW
PUISNE JUDGE
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