SAINT LUCIA

IN THE HIGH COURT OF JUSTICE
(CIVIl)

A.D. 15896

Suit No. 286 of 1993

Between

DONALD JAWAHIR
- Ileintiff

and
N.E.M. (WEST INDIES) INSURANCE LIMITED
- Defendant

Mr. C. Rambally and Mr. M. Francoil
Mrs. S. Lewils and Miss C. Lewls £

1896: May 14;
June 7.

JUDGMENT

Matthew J.

On April 30, 1993 the Plaintiff Ziled a writ of summecns indorsed
with Stacement of Claim asking for payment IZrcm the Zelendant the

sum of $345,000.00, intevest and CCsts.

In nis Statement of Claim the Pla:ntifi zileged tihat oo May 29,
1991 he insured his building situated at La ranse=s, lastriss with
the Defendant and during the contractual periocd, on February 5,

1292, the building was completely destrcoved Zy Il:= il 7.3t the

Defendant has refused to pay nhim the insured sum oF 5324%,200.00.

The Defendant entered appearance on May .8, 13332 ana filed a
defence and counterclaim on Septemper 24, .253. The =gsence <f th
defence is that no policy =xisted getween the F.aintiZi and the
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Defendant because the Plaintiif untruchfully answered guestion No.
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4 in the insurance proposal and the Defendant entered into the
policy of insurance in pursuance of the truthfulness of the answers
in the proposal.
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The Defendant did not in fact nave a counterclalm Ior under what it

described as a counterclaim It claimed =nCctning 3gainst che
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nciff. However there s included an 1mnCcroant c.eading in
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h 13 which is in fact supportive ©I 1Ts Zefance. There the
Defendant srated that L1t was provided in The Zeclaraticn attached
to the prorosel form that the saild proposal shcould form =he pasis

of the peclicy and cthat the sald aeclaratZcocn 1s deemed o be

incorporated in the said policy.
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n fact the declaration deces not say all =zhat. It merely
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stipulates the agreement of the Plaintif:
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form the basis of the contract petween the Plaintiff® and rthe

Defendant.

A request for hearing was Ifiled on November 18, 1363
At the —rial the Plaintiii gave svidence oZUT T3..20 2 wWlonesses.

Hazel Joseph, the Assistant Manager of Minvie_l= zna Thastanet,
agent for the Defendant, gave evidence cn bena.I °I Ine Zelence and
called three witnesses. Thev were _ydia 2lasse,

Claudius Francis.

Donald Jawahir stated :that when ne went t©o £IiIsct The Lnsurance
policy, he spoke and dealt with Peter BRBergasse, dscsased. He
stated that Bergasse 00K the proposar Zorm and 12220 1T Zor 1w
and then asked him to sign -T. At Iirst ne salcd Zergasse 4did not

explain anything in the proposal ¢ 2im ancd 4.4 2ot read the

proposal form to him line ov _ine. He stated 1n rfarTicular that
Bergasse did not read Ccut =ZC 2Im Juesticn <4 Lo Tne Crcpcesas Iorm

5

I shall set out that Qguesticn ge.cw.
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He stated that in or about 1988 he owned a pick-up T1427 and a
Bedford Tipper, H3716. He said these vehicles were insured with

Alliances and St. Lucia Insurances did not speak to him in May 1988

about the policies in respect of zhe =wo vehiclss HZe said h

%

could not remember receiving correspondence ZIrom the company
concerning those two vehicles.

He said in 1985 he had a building at Fcrestiere
Lucia Insurances and that while the policy was in a2ffect the

building was affected by fire pARrtially. He said the ccmpany took

[

about 2 - 3 years to pay him and because of that deiay ne did not
ask St. Lucia Insurances to nsure anything for him. He said after
the time period of the vehicle insurances nad run cut he simply
went elsewhere. He said he could not remember receiving mcney from

St. Lucia Insurances 1n May 1588.

When ne was cross-examined he reiterated that 1T was Zergasse who
completred the proposal Ior Lim. When he was chazllenced 12 respect

of certain answers, for example, the answer -0 Jguestion 2 and how

r

could Bergasse arrive at such answers ne said: "I sav ncw very few

of these guestions Mr. Bergasse asked me."

He stated that he did not remember receiving any .etter IZrom St.

1igies ©I clle Two wvehicies oOr

O

Lucia Insurances cancelling the p
receiving in any letter a cheque for $103.00 as yespresenting the

balance of premiums returned.

He said he is not telling lies and is speaking the tructh and he did

not deliberately give the wrong answer Tc guestion Nc. <. He said
he did not know at the time that St. Lucia Insurance: .iad cancelled

the policies on his wvehicle

After the fire which destroyed the iInsured gproperty 1n February
1992, Minvielle and Chastanet Dpecame agents 2I Tne Zei=ndant

September 1992. Hazel Joseph stated Tnat she gecame awars O the
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claim after Minville and Chastanet tocok over the agency. She said
the files in respect of that claim was handed over to nher but she
did not pay the Plaintiff any money. She said she appointed loss

adjusters, Francis Rosemin and Compan

<

and “hey madﬁ

recommendations on the claim. She said she refunded the 2lainciff
nis premium.
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Lydia Blasse has been an insurance clerk with J.Z. 2Zercasse Zor -he
past fourteen years. She said she knew <the Plairntifif and was

familiar with the proposal Zorm which the Plaintizi »ad zendered in
evidence. She sald her handwriting -Zs =on the fcrm. 3She said she
asked the Plaintiff guestions and she tTicked oI Zhe answers as the

Plaintiff indicated. She said on the pasis 2f =—he answers n rhe

form she entered into the contract with The PlainTiif,

When she was cross-examined she sald Mr. Bergasse d.c nct 111 the
form and he did not give her the Zform after 1t was Z1..=22 cut. She
sal” <he would not complete & Io0rm WiIllul L3£...x Tone -llent the
guestions.

Cyrus Charles has been in the smployment oI St. Lucla Insurances
for thirteen years, the last ten of wnlch peing Managing Tirector.
He stated that his company had an i1nsurance on the 2laintiff’s
Forestiere property and in the course o©f the pollcy tnhnere was a
fire at the place and cthe property went up 1o I.ames and was

completely burnt.

He said arson was suspected put here was no CCncreIis 2vidence Io
deny the claim so his company ToCk & declsicn o Cancel the

exlsting policies wnhicnh Lt nad on The Plaznt.ii’: _we venicles.



He tendered a letter dated 25th May, 1988 addressed to the
Plaintiff.

"Mr. Mcdonald Jawahir,

Forrestiere,

ST. LUCIA."

It is not disputed that the letter clearly purports to cancel the
insurances on vehicle T1427 and H3716. The letter alsc stated that
a chegue of $103.00 was enclosed as representing =-he refund

premiums for the unexpired

[

SIMEeE O e Lnsuyrancs.

Charles stated that the _etter was gosted ©C the Zlainz:7 and it

was not returned and that the cheque :n the letuter never came back

O him.

When he was cross-examined he sald that he assumed Jawanir received

hig letter for it was not returned and he had no cther means of

-

He sald he could not say whether the letter was reglstered or not.
He stated further:
"T have had letters in my mall box which did not rmelcng To me.

-+

I agree mistakes are made 1n the Post Office. recple have
told me they posted things to me that I never received. There

is the possibility that Plaintiff never received The _etter or

cheque . "

Claudius Francis is employed wicth the firm Francis =Zcsemin and

Company Limited, iInsurance loss adiustsrs and IonSuUlIancs. He
carried out investigations IZor J.E. 3Bergassc zna . Limiced

surrounding the circumstances of the Iire which ZJestroved the
insured property and he stated that nis investigat.cons revealed a
misrepresentation by the Plaintiif wich respect o the answer given

3

o question 4 of the proposal. He was noTU cross-=xaminsd.
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I think it is time to set out the gquestions and answers relevant to

this matter.

"3. Have you or anyone with a financial Yesi::ENo Z::] s
interest in this property ever
suffered a loss, whether insured or
not, from any peril o pe insured
against at this or any cther _ocation?
If "yes" please stata
(a) Date of lcss
(b) Cause of loss ZFIRE.
(¢} Amount Not on this puiiding.

4. Have you or anyone with a financial Yesi::3 No.i;il

interest in the property to be insured
ever had a proposal or policy - Refusedq,
Declined, Cancelled or nhad Special Terms

imposed?

If "yes" Please state che name cf tche

Company and type oL LnsSuYance.

In her closing address Mrs. Lewls submitted that tne Zi1st of the
matter was 1in clause 4 of the proposal form. Counsel submitted

that the guestion and answer was a material Zact forming Zhe basils

«f any acceptance of the policy oI ilnsurance.

3

Learned Counsel referred <o HEalsbury‘s Laws of England, Fourth

Edition, Volume 25, paragraphs 367 and 369.

She submitted that there was a Juty 1mposes ~-n —ne = _aintili Lo

(=

disclose truthfully the answer o Juesticn 4

sO.
She referred to the fol_owing cases:

RE ARBITRATION between YAGER V GUARDIAN INSURANCE COMPANY 1813 KBD




38; 42.

GLICKSMAN V LANCASHIRE INC. 1926 H/L 139; 143.

LOCKER AND WOOLF LIMITED V WESTERN AUSTRALIAN COMPANY 1936 KBD 408;
413 -415. 4
Modern Insurance Law by John Birds, Third Editicn, page 135,

MacGillivray and Parkington on Insurance Law 7th Edition, paragraph

831.

Mr. Francois in reply based his submissicns on :twe vremises. He

‘0

submitted that in respect of the answer o questicn No. 4 there was

no material non-disclosure of any facts.

Secondly, he said even if there was a material ncon-disclosure of
facts the Defendant had not discharged the purden of zrcof in this
case FOY whomsoever is saying thexre is a fraudulent
misrepresentation the burden of proof is on him. He reiied on the

authority of DERRY V PEEK 1899 14 A.C. 337.

should like to begin by stating some of the general principles of
non-marine insurance, namely, the reguirement c<f the utmost good
faith and the duty to make disclcsure of material facts. See
Halsbury’s Laws of England, Fourth Edition, Volume 25 paragraphs
365 and 366. The basic test of material facts hinges upon whether
the mind of a prudent insurer would be affected, sither In deciding

. N -

whether to take the risk at all ©or in fixing the gyremium, by

A

xnowledge of a particular fact if it had been disclosed. Thereiore

1

the Zact must be one affecting the risk. See paragragh 357 . There

{

facts which it is often material o know is that in resiation to
insurances comparable with chat sought tnere nave pesen previous
losses or claims or that in relation to any class oI insurance the

renewal of previous policies has been refused cr cremiums nave been

In Re An Arbitraticon opetween YAGER AND GUARDIAN ASSURANCE COMPANY




1913 KBD 38 the claimant had failed to disclose o Guardian
Assurance that the Liverpool and London and Globe Company had
declined to continue his insurance. When he claimed as a result of
a fire the Court held that the fact that the L. Company had refusg&
to continue the policy was a material Zfact, that when this fact
became known to the claimant on the 20th September, chere was no
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concluded contract, and that it was still che
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he claimant

to disclose such fact to the Guardian, and, having cmitted to do so

the claimant was not entitled to treat the policy zas a wvalid
policy.

Similarly iIn GLICKSMAN and LANCASHIRE AND GENERAL ASSURANCE

[43]

COMPANY, LIMITED 1927 A.C. 139 two partners nad signed proposal

S

form and also a declaration at the foot cf the Zcrm, pledging

t

themselves that the answers o the guestions were =rue, and that
they had withheld no information that might tend ¢ ncrease the
company’s risk, and agreeing that the declaraz:icns and answers

snould be the basis of the ccutract betw
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The fact was that an insurance company had refused a prcoposal for

a burglary insurance made by the appellant on a former cccasion.

-~ = 5 o

The House of Lords held that cthere was suffiicisnt zround for

b

supporting the finding of the arbitrator that the reiusal by the
insurance coffice of the proposal made by the appel_ant on the
former occasion was a material fact, and that Iact nad been

concealed.

More relevant to the Ifacts c©f the present case .s Ihe case of

LIMITED 1936 1K.B. 408. In that case zhe Zourt ol Aprea. neld chat

1

3

the ~bligation on a person making a proposal Ior nsurance against

c

i

ire to disclose all material facrs 18 ngr _i1mirsea ©¢ marters

exclusively relating to f£ire risks, oDut sxtends To any matier which

would i1nfluence the judgment of the Insurance ccocmpany .o deciding
whether to take or refuse the risk. The intending zssured, 1n a
proposal for fire insurance in respect of thelr premises, .n answer

(99]



to the question: "Has this or any other insurance of yours been
declined by any other company?" answered "No." Thereupon a policy
was lssued. It subsequently appeared that some time before that
proposal the assured had applied to another company for a poliey %2
motorcars, but the application was declined on the grounds of
misrepresentation and non-disclosure of certain facts. Heid, that
the nor-disclosure of this refusal of the motor-car insurance was
the non-disclosure of a material fact in the proposal “or the fire

insurance which therefore entitled the fire insurance company to

avoid the policy.

There is no dispute that the ?Plaintiff answersed guescicn No.

(V8]

correctly. In a sense the answer to that question should have put
the insurer on inquiry and 1f he had made the necessarv inguiries
from St. Lucia Insurances Limited he may well have found, not only
the circumstances of the Forestiere fire, but also the delay in
payment of the claim and the resultant decision by 3t. Lucia
Insurances Limited to cancsl cthe Plaintiff’s motor-car insurances.
One might well wish to argue that the answer to guesticn 4 of the
proposal was not 1in fact material. Paragraph 266 c¢i Halsbury's

states in part:

"However, 1t is sufficient if the facts which are disclosed
put the insurers on inguiry and their inquiry would in the

normal course elicit such further facts as may ce material . "

In ANGLO-AFRICAN MERCHANTS, LIMITED AND ANOTHER anc BAYLEY 1569 2

A.E.R. 421 the plainciIfi companies wisned TC Coprtaln Lnsurance

3

coverage against all risks Ior a «

Ne

HEentl sy OL arnmy suritlusg clotlang

about 23 vears old, whicnhn tThey inTsanded IoYy 1esa.s Io Luyers
abroad. The plaintiffs instructed a fiyrm of brokers and informed
D. (a director of the firmj that the goods were gcvernment sSUurpius

and that they were new. 2 communicated with a seccnd IZirm of

0,
10}

brokers who insured the Jco

as new. A POXeicn @ ThE girEhing

was stolen and when the plaintiffs claimed on the pciicy they

Y]
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failed for non-disclosure of material facts. In the course of his
judgment Megaw J. held that even if it could properly be said that
an insurer waived his right to complain of non-disclosure if he had
received information which would put an ordinary, careful, insur%;

4
on enquiry and nevertheless failed to enguire, a normal prudent
insurer would not have been put on enquiry as o —he precise nature
of the goods by reason of seeing them described as "new men’s

clothes in bales for export."

The declaration at the end of the proposal stivpulited that the
proposal shall form the basis of the contract cetween the Plaintiff
and the Defendant. In Glicksman’s case Viscount Dunedin nad chis
to say at page 143. He said:

"Then I come to the law of it. The law has oIiten peen stated,
but perhaps it is just as well to state it again. A contract of
insurance is denominated &a contract uberrimae IZidei. It 1is

possible for the persons to stipulate that answers o certain

questions shall be the b2sis of the insurance, and 1f that is done

then there is no question as to the materiality leit, oDecause the
.

persons have contracted that there should be materzallzy In cthose

questions."

I adopt that statement o¢f the law and hold that he answer Lo

question 4 of the proposal pecomes material. See paragracn 3

1 OFf
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Halsbury'’s and paragraphs 813, 824, znd 826 cf the Sixth Edition of

MacGILLIVRAY and PARKINGTON cn
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I do not believe the Plaintiii that 17 was the _ats Feter EBergasse
who filled in the proposal form for nim.
a witness of truth and I believe ner

ne was <Tne one who

filled in the proposal for che Plaintiff and at =2is Jdictatd

'
O
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find that Blasse filled in the Zorm after receiving the sppropriate
responses from the Plaintiff. In particular I pellsve the witness
that she asked the Plaintiff the guestion No. < zanc ne answered in

B

the negative. Since the proposal Zform was Zilled in as dictated
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all the difficult questions of agency do not arise for
consideration. See paragraph 831 et. seq. of the Seventh Edition
‘Ef MacGILLIVRAY and PARKINGTON as well as Modern Insurance Law by
Jonh Birds, Third Edition, page 135; and BAWDEN and LOK&G?@
EDINBURG & GLASGOW ASSURANCE COMPANY 1892 2 Q.B. 534; NEWSHQLQ;

¥

BROS. AND ROAD TRANSPORT & GENERAL INSURANCE COMPANY 1329 2K.B.

356.

As I said earlier I believe the Plaintiff answered "No" =o gquestion
4 on the proposal form. The real issue in this case i1s whether the
Plaintiff in giving that answer lied to the insurers as suggested
by learned Counsel for the Defendant. The insurance adjuster
Claudius Francis, had suspicions as to the cause of the fire to the
insured property and was of the view that the Plaintiff had
fraudulently misrepresented himself in relation tc the answer he
gave to the said question 4. To determine this guestion it 1is
crucial to find out whether the Plaintiff ever received the letter
posied to him by St. Lucia Insurances. This letter dated 25th May,

1988 was not delivered by hand to the Plaintiff and he did not sign

any document to indicate that he had received it. There is no
evidence that the letter was registered to him. A chegue was
enclosed in the letter. There is no evidence that ne used that
cheque. When he was cross-examined Cyrus Charles conceded that

mistakes are made in the Post Office and people have told him that
they have posted things to him which he had never received and he

further conceded that there is the possibility that the Plaintiff

never received the letter or chegue.

The law in this case has been correctly stated bv learned Counsel
for the Plaintiff but this case will turn on the Zacts.
no doubt in Yager’s case. He was told by the agent of the refusing
company that he had bad news for him and when the claimant asked

what was the bad news the agent told him that the Insurer was not

going to continue with the Insurance.

B
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all the difficult questions of agency do not arise for
consideration. See paragraph 831 et. seqg. of the Seventh Edition
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As I said earlier I believe the Plaintiff answered "No" zZc guestion
4 on the proposal form. The real issue in this case s whnether the
Plaintiff in giving that answer lied to the insurers as suggested
by learned Counsel for the Defendant. The insurance ad- uster, Mr.

Claudius Francis, had suspi

9]
}l
O

ns a

n
%
0
1
)
1]

cause of the f£ire to the
insured property and was of the view that =the 2laintiff had
fraudulently misrepresented himself in relation to the answer he
gave to the said gquestion 4. To determine this guestion 1t is

crucial to find out whether the Plaintci

H
th

ever received the letter
posted to him by St. Lucia Insurances. This lerrer ~ated 2Z5th May,

1988 was not delivered by hand to the Plaintiff and ne 4did not sign

any document to indicate that he had received 1:z. There i1s no
evidence that the letter was registered tc nim. A2 tnegue was
enclosed in the letter. There s no evidence tnat ne used that
cheque. When he was cross-sxamined Cyrus Charles ccnceded that

mistakes are made in the Post Office and peopie nave -old 2lim that
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they have posted things to nim wnich he had neve
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further conceded that there is the possibility that the pPlaintiff

never received the letter or chegue.

The law in this case has been ccrrectly stated ov _sarned Counsel
for the Plaintiff but this case will turn on the Zacts. uege was
no doubt in Yager’s case. He was told by the agent c¢f tne refusing
company that he had bad news for nim and when the claimant asked
what was the bad news the agent Zold aim That the nsurser was not

going to continue with the Insurance.



In this case there can only be a presumption that the Plaintiff

received the letter from St. Lucia Insurances cancelling his motor-

car insurances. I have regard to Halsbury’'s Laws of England
Fourth Edition, Volume 17, paragraphs 35, 210 and 211. T%ﬁ
Plaintiff has denied reading the _etter. The Plaintiff has not
shown himself to be a very truthful person. Besides lving on a
dead man he tried to show that the house at Fcrestiere was cnlv

partially burnt whereas Cyrus Charles stated that the property went

i

up in flames and was completely burnt. Nevertheless I cannot say
on a balance of probabilities chat I am convinced that ne received
the letter. I am therefore unable To conclude with any degree of
assurance that when the Plaintiff gave the negative answer to
question 4 in the proposal for insurance that ne misrepresented
misstated, suppressed or withheld infocrmation. I am as suspilcious
as others have been but I should not Dbe carried away by my
gsuspicions and possibly do an injustice o the Plaintiif.

-

I would accordingly snoer ju

Q

gment for the P

$345,000.00 and his costs to be agreed to taxed.
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A. N. J. MATTHEW

PUISNE JUDGE
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