SAINT LUCIA

IN THE HIGH COURT OF JUSTICE

(CIVIL)

Suit No. 629/1995

In the Matter of the Sections 79(1)
110 (1) and 118 (1) of the Constitution of St. Lucia

Between:

THOMAS R. WALCOTT
Applicant

and

THE ATTORNEY GENERAL OF
SAINT LUCIA
Respondent

Appearances Mr. YVeicn John Icr Applicant
Mr. Errol Thomas, Solicitor General, Ior Resvondent
1995: September 28th, 29th
October 31lst
12896: January 24th
d’2uvergne J.
Ry Two motices of motion IZiisd on the Fith Septenber, 1295 the
Applicant applied to tne High Court Ior certain declarations and
orders
The two notices CI mctlcn wers consclidatsd znd after points in

limine were Taken znC TSC_1=C4 I3, The motLon was allowed o
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(1) A Declaration that the Respondents contravened Section 79 of
the Constitution of Saint Lucia by la;ing on the table of
the House of Assembly the Estimates of Expenditure for the
year 1995/96 on Thursday the 6th June 1995. 4

(2) A Declaration that the Second reading of the said Estimates
of Expenditure ncrt being in compliance with Section 68 of
the Standing Urders of the House of Assembly and Section 79
of the Constitution was ultra vires the powers conferred

upon the Respondents.

(3) A Declaration that the passing of the Estimates for the
financial vear 1995/96 by the Saint Lucia House of Assembly

and Parliament is null and void.

(4) (1) A Declaration that the Respondents contravened
Sections 110 (1) and 11 {1y of the Constitution of

Saint Lucia oy rfailing to aprcint i 2 estzblish

v

Parliamentary ~ommissioner and Integrity

Commission respectively.

[\

An order that <the said Governor-General be ordered
to conform to the said provisions of the said
Constitution and to bring into existence within 60
days the Parliamentary Commissioner and the

”~

Integricy Commission.

Such Zurther other order, declarations or orders as this Honourable

Cpurt deems right and _ust.

That the costs of this action be borne by the Attcrney General.

The Applicant Thomas Walcctt deposed ov zffiidavits the following:



O
0 %
o]
¢ O ] o~ £
» - s e
n I e ke RS
) £ - Y (0]
- 8] w 0 2 5 4o
w a - I Mo i H
& ; ) A
| 5 8o« 4o o & ¢ Y
S (1] r Q b 4 1) ) O
O o] o i1l I O o M“ % o
o> 1) & : o &4 W o o
o o b a 4 1 L n oo v J . I m 4
0, U ) s W O [} [} d 0] ) sk o =) o
O 1 T ' it © ot U 2 " 0 o ) f
o] i 1) bt £ o 0 " 0 O el i o] = o 0
o 5 gy B U &l H o 8] o & & 0!
Q - @ e - 9] =l N - P [0)] L @ |
s @ o D i ! ) ) 0 3 3 5 n 0 o
w.m % w‘ £ Oy w; ,:M i - — M : Y M;“ - i & m._ 0 e - m &
T I 15 ¢ 0 ; : -4 s
Wu o o < L §o . = 6 ) o ¥ T T 0 = o ‘Q o E
oy D O 0 - 0 = 1) & t 3 0 i "n W 5 - .r_
o) 4 Q) I 0 (151 -t 1) 8 (1] ol W o= &y
O £ b : 0 o ! ol pt £ 1 1 E @ .
i g o oy e 1 0y €3 V. ) 0 i Q© B 0O i e n 0 & 1) .
v % o 1 @ o Q I I 1 e " \ 5 e n b ot a a
m a ¢ o O 0 0t _hw _L ‘ﬂ C U, D e W m £ L
“ g ) t U L L < fimes 5 ' 4 [»] s
S G g ;o v 0 o {5 o8 g Lo & 4 83
& 4 © e SO B a > = o & O R ST e 2 = e 5
A 3 . < = B 1 (® "y 0 MW N m 0 0 ¢ ! e : m O o
H J s o C, Q {NoJ . it £ O 3 W ) Ca m 0 8] Sy w\. 0 ¢
B - T ! - E " u - 2 kY £ 4 ¢ o aw © & e ) 3 g « 1) 7l
By i) U ) gl @ s, ) n Q I e 0 3 = o] T, ¢ ‘ ) 1) m“ ot ' ‘..u
< o - )] Lt ) nm 0 0 - 4 ’ 1) = 0] « 7t i ‘U w_
= « . B = O o e £ o 5 5 B o B & a 2 D !
5 4] 1 5y e T3 e, ol ] O { 0 . 0 A4 B ot ! 1)
« : I8 ‘ ' J ) e , 8 . < ) [ 0 L) 5 (6]
) o} 1y ) ot o it @ o 0 0 ! . i i o
1 b ' 3 bl O 8 - k1 « v W e 0y n ) b & .
U o) W ~ 6] W, o g 9 0} SO L q L 0
¢ ) A w 1 ¢ & ' ) ] ) 1) @]
H . s 0 0O m ‘ b} o J o 3 - I b 0 143} N
o o : o U 4 o3 b T 2 o P L 0 0
o :w“ ~,  m o O ) ' = o . A i3, O m o 0 s = w.“
% [®) g ; il v i £ 1) = g i o o b = g - O k
N ! £ @ I aw i1 _ t! 9] T 5 4 e fs MJ ! B _E \J, ) 8] i
o 5 ¥ b
- & o ] - 0 (D] Wi @) - O ”n 1) , M & © o 1 1)
O ] 0 §d [8) ] i : L) d s 8 9] ot Q I i
oo g a S o @ = SR A B 0 g ° 8 . 2 2 ©
) O w. © .CA .J o (8] o ﬂ_ Mc ' O Mw e 0 £ L %_ 0 r
L 20 g . Jw g oo w2 EooomoD A o, o
5 © 0 oh W A g = . | n o O o A
g U 4o e s : B B . o I " 2 =
v 3 ] = " 0] £ e u x 4 £l L £ ' 0]
o 0] 2] "o xm i . o ' = | Q 0 S £ ’ o £ SR a () 0,
o Fel w F Mb o i 6! n - 2 o A ! i m L) : L 5 =y W e
= ) a8 n T L > ;L .—xL - . 2 m LS 0] 4 f. L Y b
8 g2 3 oo Y d O 5 2 Y v oo ) oo o & Hoop D
C ' - [$] t e ' d r
N 4. 1] M & 0 m = m O 1) (1] .m Q) [0)] )] _nw 13 C. 1) 4 c
- " LS00 o = Y 0 2 B N G0 g9
Fi e b ] n i3 (0] A a o - - T ™ o ey a -
5 P - m 1 L 0 wh 5 % :_ « o D hor R ) p
‘ O " 1% N 0 x n ooH g 2 E U wy
i i . o - ( E 1 = @)
\\\\\ § 1) e o © @] ) o ] 5] ® @) £t
{54 \ ) %h o @] @ Y“ ) o 0 i
qm 4 1) 0 % 1) o h S G
‘ - ) 5 0 w© U - 4y
g8 a 0 1 D 5 o
s U ™ i . o © o
tn - Z = 0 H 0
o6 o o
: s W.



[\

{ad

Further that this perceived violation of the Constitution by

the Government of Saint Lucia threatens my faith in the

|

integrity of the said Government, 1ts processes and organs
and puts into Juest-cn this Sovernment and the Zovernor- 4
General’'s capacicy, Lntsnticn, 1ntegritcy and duty o protect

Yy essentlal IILI0TS and Ireedcms as shngnrinea Lo The sald

I make this Affidavic IZrcm my xnowleage and 1n support of the

AFFIDAVIT 2 reads as follows:

- N T e N el ~ — L - P £ e ~
T have observed L3S0 —o L8858 t—he Soverncr-lenerzl nas failea
to establisn n Tne sState o Saint Lucla an ntegrity

7~ - 3 T — — ~ —

Commissicn anda .50 I AppCInT &

Parliamentary _.T.LTIlCner A8 manqatsel oy ZocTions 118 (1)
— 3 . Sy i~ - T 4 - el [P - - - = -~ o

znd 110 L) oI e ZonstLTutLicon oI Saint LucLa L9278
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A8 g CLTzen I Tz o-oats LI osuch _o__atLons 1

Constitutionas LYOVISICNS CON The vart

are allowed, Then Ty =2ssentla. IIghTts anrda Iresdcms &S
2nehrined 1n —ne satc Jonstitutlicon are tohreatened and the
securitfy and Stapl_lI7 normal.y sngendevsd oV Tne oDhservance
Of 311 CONSCIITUTICNA. DICVISIoNns £V Tns SLAartse Will o€

- . - —- — - - - ~ - o o - — — —~ T

SUrtnexry ali_&egaTtllils Do SO TARL IS oo Toe rvart L sovernment
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OCIICLaLs and WwniTo S310 ail_s8C0atlons L o Tcart necessiTateq tLhoe



Further still the allegations of Government mal practices and
which has necessitated international agencies like the United
States Agency for International Development Corporation, the

United Nations International Drug Contro. Prcgramme (UNDGR)

the Group of Seventy Seven G77! and the Perez-Guerera, tO

& ~ D s ol 7 e D= N & ~ &=
contravention of SeCctiions o3 1y O Coe oianaing Lrders oL

the House of Assembly, and thus making the management of all

Elngancial aiia Xiggal #LTEYs Q@I WMy countrVv I[orXr £aat perlod
ilieca) 2ng an-copsicurionsl.

il - — D amm o~ - ~ -~ = - T - o - -
Commissicner ncy invoke the powers of The Integrity
P _ - 3 A o~ .
Commlssicn TC address my concerns
<= - o~ - o o~ - - o o~ PR o g
AS & itcrmer mempery oL Loge Senats in & Semecryanlic country

_ 5 n . 5 . o w s -
I @reqr iy T8 T2at 2Ds dehoCratiec grinciptss Mpon which Til8
CouUNtrxv was LZunded afe graduad.y &G LRSiCiousiy oeind

aroded.



They are reproduced in their entirety.
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LORRAINE BERNADINE WILLIAMS

AFFIDAVIT IN REPLY

4

in the

~
QL

O
9]

Requic rchard,

- 4 5 & T T sy ol W o o4 ~ - -~ 7\ - 7 v
Gros Islet i1n the Stacte of Saint Lucia, Attorney-At-Law,
and say as Iol.ows

I office Attorney >f Saint Lucia and
ar the Seccnd Respondent named Ln This acticn
I am a mempber C©I the Upper House cI ZFarllament and thus

Senator.

-~

I am advised bv Counsel fcr the Respondents znd verily
believe that with respect o mattsrs such as the laying
of Estimatses c©f Expendicure 53 raguiraed by the
Consticutaion ©f Saint Lucia 13 zuc.sUt T2 3z aumber of
variables both wicthin and cutside cf faint Lucila.

I am sdvised ZIZurther by Counsel ZIor the Respondents and

verily

0]

[
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I am advised IZurther still pv Counsel Ior tne Respondents
that in the contaxt aforssasld sSC _ong 38 the Zsctimates of
Ixpenditurxe 3rs _3id in, and appxcoved v, The House of
Assempbly witnlni & rsascnaple Time aitsr the time
specicied in cne Ionstilitution there L35 no vioglation or
contravention of the salid Consticuwtion

That the entilre machinery oI publlic znd Trivats sectors
Ye presently Cperating on -ne basis I —ne Estimates of
Expendizure approved by the House oI Assembly




make

7.

I am advised by Counsel for the Respondents and verily
believe that no useful purpose can pe served by the
prayer for the declarations with respect te the laying in

and approved ov, zhe House of Assembly of the Estimatfgs

I am advised oy Ccunsel Zor the Respondents and verily

% g s by e - Nl s 1 - - B g B - 5 %
helisve L Hat =y Applicant L5 jele - 2nroilesg CO chle
declarations sSOUgnhnr ana aumpry pray €iat ThRLs #cnourable

A s ¢ e e . - g - E— .

COULFT 11SM1ES Cisd B sgTaAen ana award tosTs ce the
;o Ry

Regponaents

AFFIDAVIT

I, JACINTA ST HELENE <I Tnicn, Zuartsr oI CZastries, hereby

cath
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requirement which 1is as a result of their
concentration on post Tropical Storm Debbie

rehabilitation work;

%

(b) The on-going negotiations with the unions
representin public officers with respect to

salaries and other condicions c¢f service meant that

i

not e included in
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astimates and the budget;
&) Industrial action bpv certain public officers

other Ministries and Departments which had a
cumulative negative effect on the preparation of the

estimates and the budget.

Although there nas been a delay in the laving of the
astimates for 1995/96 guvech sgrimaree had to be laid
nevertheless since after the statutory period the

Government ©f Saint Lucia would have peen without supply.

'he reccrds at the Ministyy of Finance indicate that in
five of last six years the Zstimates of Expenditure were
laid in the House of Assembly during the month of April.

ial vear 1892/1993

AFFIDAVIT

I, MARINA HENRY-YARDE of 2agatells Road, Castriss, nereseby make
oath and say as fcllows:
;4 I am acting in the gost oi CZlerxk oI Parllament having

ceen appointed o S0 act with effect fvom 7th June, 1993.

@9
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By a Proclamation given by His Excellency the Governor
General on 2nd June, 1995, it was appointed that a
Session of the House of Assembly be held on Thursday, 8th
June, 1995 for the aespatch oI publlc pusiness. A txfje

copy of the said Prcclamation 1s produced shown to me,

annexed hereto and marked as Exhipit "MHY 1",
& part ¢©f @y vrescribed dutiss gs Clerg of Parliament

antallis sending a written nctice o =ach nember of the
touse of Assembly directing attentilon Io & Proclamation
summoning the Hcuse and alsc the preparing of verbatim

Y o~ o s % o 3 - - “ B ey - P S 3 -
Minutes of che Procesedings of the House including the

_n conseguence oI The said Proclamatlcn of His Excellency

sneral, NOLLCes were sent -2 a._ members of

(=

cn therecof

on the said 2t June, 1985 tThe Ilrst meeting o2f the new
Sessicn oI z—ne Zouse of Assembly was “e.d zng presided

over py the Speaker of the House.

HZouse the ZEZstimates of
evenues Ior 128%, 35 werxse _aid in the
salid Hcuse v The Right Honourabls Frime Minister and
ve_cpment s part of

rtne pusiness ©f the said House as ser out -n the Order

~ bl

Paper An ©rlginal <opy of the said Order Paper 1is
croducsa, sSnown o me, annexed ner=sto snd marxed as
Exhibig "MHY 27

At & meering ©f The House Or ABsemply Seld <¢n 12th June,
1998 the Report of the Standing Fimancs Commiztuae on the




10.

1X.

Attorney-Genera

At a meeting of the House of Assembly held on 13th June,

1995 the Appropriation Bill received First and Second

Reading.

4

At a meeting of the House of Assembly neld on 14th June,

1995 the Appropriation Bill, 1995/1996 was read a Third

Time and Passed.

At the said meeting of the House of Assembly held on 14th

June, 1995 when the ippropriation Bill, 1995/1996 was

oT
ot

o8

Read a Thir Passeq t—welve memge

B

—he House

=
=i

of Assembl: ana there were IZ.ve members of

ET0Sernt .

i

the said House racorded AS

pa

The Honourable Speaker of the House o©of Assembly has
granted me permission <to use the Order Paper
aforementioned in this matter. An original copy of the
sald permissicon ~f ko Illzncurable Sveaker is produceq,
shown to me, annexed hereto and marked as Exhibit "MHY 3.

I was present in the House 3f Assembly at all meetings
thereof neld Dpetween 8th June, 1995 and 14th June, 1995

in my capacity as Clerk of Parliament
Sepraember the fol_owling Affidavit was filed by the
]

SUPPLEMENTARY AFFIDAVIT IN REPLY

I, LORRZALINE BSERNADINE WILLIAMS o©f Requlit CJrchard in the
Quarter of Gros Isiet in the Stace ¢f Saint Lucia, Attornev-At-Law,
make ocath and say as Iollows

i I hold the cffics of Attorney Seneral <f Saint Lucia and

am the Seccnd Respondent named in This action



2.

(8]

I am a member of the Upper House of Parliament

such a Senator.

-

I am advised oy Zounsel for the Respcndents and

and as

pelieve tThat <Chis matter whicnhn 18 10w Ccetfore this

Honcurable Court 1s an abuse oI precess Zcr the IZollowing

reasolls ¢

‘al By originating Notice ¢If Motioca che Applicant

w50 Bad sl @ma
at WIHico slid

ting The Zstimates oI ZxXpenditures

ICr the [ipancisl vegy Lz%b/396 were Lo
€ _aisd geItnlI Thi 33i7d Eouoa A True Zopv of the
sald moti~n 1s produced o me and marked and
axhipiced as "LBW 1"

p T Pose & o e s S aa leam s A st s s o o be 2 a e .

0} soe Mobioh Came Ol I0r nearing oenole CThiE Lourt on
- ST Ty - - [ - 3 - i —— _— - - 3
The Lith June, 1395 zngd ghe Applicanc Sien scught

. . , . L : e

ana Ccprainsd leave o withdraw Zne motion on the
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LA SSTiAfldtses ©f SX¥DENdILEUYs ang Revenus nad been
~aida, These svenrs sad rIendersd nugatory Cthe
apbpLlicat.on Lor prehigicscn
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tnerecn, the Applicanc ssksd Thais Court o declare
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ASsempiy, 5 o “he Zstomac=g FE Tevenue and
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=

o

proauce

is
" LBW 2 R i

true copy of the said writ
and marked and exhibited as

-nat he was

=

me

6]
,‘,|
Lot

same
the

action
DYy oL

having

~he

a

~ 3N
— < e X -
ang caat
S e
WAL

e

I M B 8

EhtERs)
=

new

no

Zises

vy

S Sl e,

=

®

(]

ﬂ
u)
1]
0
)

attm

ised v Ccunsel

agvi

am

<H

‘0
i8]

[

n

0]
e

s
oresaid
the

onden
oresent
28 at
-2 nave

law

9]

“he



laying of the Estimates of Expenditure for the year 1995/96 om or
about the 6th of June 1995 was a violation of Section 79 (1) of the

Constitution and a fundamental infringement oI the said Section

which reads as fclilows: ﬁ

"The Minister ZIcr The Time peing responsicl=s Ior finance shall
cause to be prepared ana laid pbefore the House, peiore or not

later tThan thirty Zdays aiter t—he ccommencement - =acn

rear =stimat=s of the revenues zind =xpenditure of

He contended that the word shall in this context -gs mandatory and

not directory.

He guoted Section 2 of the Finance Act No. 25 of 1988 wnich states

'financial year® means the twelve month pericd =nding with 3l1st
March," and argued that based on the apove thne _aving oI the said
Eslimates had teo be dong 2t saytime within che month of Aprail 1995

cook place
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days tn2rz had been an iniIvingement and therefore
il processes ana INSTYUMencs smanating cherafrom were
anconstitutional and therefore null and void

He made reference To the aflidavit in reply oI The Attorney General
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Learned

under which, 1f cthe appropriate law in respect of any

financial year has not come into operation by the beginning of

-

n K e

that financial vyear =the Minister for che me being

responsible for Zinance may authorise the w

from the Consolidated Fund Ior tnhe purpose of meeting
expenditure necessary tT©o carry on the services of the
Government until <the expiration c<¢f ZIZIour months from the
beginning of that ZIinancial year cr the coming intc operation

of the law, whichever s the sarlier."
Counsel strenuously argued that i1t was oI cardinal
importance that the _aying 2 cthe Estimates tTakes volace within 30

Jdays

after the 3

amount to a contraventicn of the said Constituticn

He furrher guoted Secticn BY {1} of Zhe Constitution which states:
"There shall pe such provisicn as mavy ©e made py Parliament
for the establ.cimcit 5f 2 Contingencies Fung ana tor
authorising the Minister for the time reing responsible for
finance if satisiisc that chers nas risen an urgent and
unforeseen need Zor sxpenditurs for which no cther provision
exists, Lo make advances Ifrom tThat Fund T2 meet that need®.

He referred to the affidavit o©f Jacinta 3t. Helene reproduced

zarlier).

Jacinta St. Helene JZepcsed zhart,

“That with respect tc the Zstimatses Zzoy 1395/%8 cthere has been an

anusual delay caused oy

a) Late submissions ov the varicus Ministris=s 3znd lepartments

with respect :tc their pudgetarv reguirement which is as a
result of their cconcentyaticon o vast Tropiczl Storm Debbie
rehabilicaticn wor<;



s

service meant that accurate provisions could not be included

in the estimates and -he budget. &4

(c¢) Industrial action bv certain zublic officers atffected, not
only the Ministry of Finance, zut also ~tiher Ministries and
Departments which 2ad 3 cumulative negat-ve =IIsct on the

preparatisn €I Clle =Stimates and tT4de Suager.

_earned Counsel argued that 1t was cI the garamcunt _mpcrtance that
it be kept in mind, that the contraventicn was agalilnst the

Constirution the highest law of the Land and guot=d Sectien 120 of

"This Constitution 18 —he Supreme law 2L S&int _ucia and

subiect ©s oroviciopns of Secricph 21 f zhe Tonsgicuction, if
any other _aw _= inconcistent with this CZonstizution, cthis

Constitution shail crevail and the octher _aw shall, to the

3 £ e L am Lo~ 3 S i
extend O i ILTCOoNSASoUency, e 7Toid.

Hde contended that =the wora shall I1n zhe gonstILTution  was
imperative, mandatory ancd cpligatory and Juctsd Lord Denning in
Bradbury and others v Enfield London Borough Council 1968 1 WLR

Page 1311 at Page 1324.

"The Department 2 Zduciacitn snd e Lo¢a. ZducsT-eon Aucnority are
subject o the zule ©of _aw and must comply wita 1T, -“ust .Like

sveryone alge, Zven 1f chsos woula gesuls, sti_.. She _aw must be
opeyed and at "Page 1325 Darkwerts L., saic "7- "2 impevactive that

the procedure laid down in the relevant stacutes should ce properly

obsexrved. The provisicns oI the statutss 1nn This rsspect are
supposed to vrovide salfeguards Ior Her Mats=stv's sublisacts Public

codies and Ministers must c£e Zcmpeir_=d IC Igserve The _3aw; and it
is esgsential that the burszucracy shculd e Xxspt in T3 place.”



"wﬁuﬁtralian case of Johnson Tyne Fou

Maffra 1949 Page 89 at Page 107 which states that:

"May unlike Shall is not mandatory but a permissive word, alﬁhaugh
it may acquire a mandatory meaning from the context in which it is
used just like shall which 1s a mandatory word, may be deprived of
its obligatory force and become permissive in context. He qpeted

a few cases in which the word ‘may’ was held to be obligatory.

He argued that there were 563 instances in which the word ghall
was mentioned in the Constitution and 152 instances where the word
may was mentioned and therefore should not be regarded as

synonymous with each other. He gquoted the following cases:

London Clydeside Estetes Ltd vs Aberdeen District Council and
another 1980 1 WLR Page 182.

Coney v Hoyle 1975 1 WLR Page 422.

Learned Counsel vociferously and strenuously argued that "the
laying of the Estimates is an important procedural mechanism which
should not be contravened at any cost since it falls within the

parameters of certaln nation’s concern which are as follows:

(1) To protect the Society;

(2) To intorm the public as to their »i~hts and freedoms;
(3) To regulate the process of Government;
(4) To establish parameters within which Government processes

can be executed and how;



the proper management of a country’s financial resources

which includes the financial input of every Tax payer."

He said that it was an absolute and positive Jduty placed on the
Government through the Minister of Finance to which he had to

adhere.

He concluded his arguments on the contravention of Section 79 (1)

of the Constitution in those words:

"In this regard the Applicant is not inconvenienced nor
suffers any injustice but nevertheless has substantial and
perturting concerns 2s regard a seeming violation of
Constitutional provisiéns by public officers with impunity
and conjunction therewith the Applicant wonders where this
country and its finances are going and where the finances
which includes tax payers contributions are heading to and to
what extent physical accountability is being realised or

disregarded as salubriocus."
Counsel’s arguments on the contravention of Sections 110 (1) and
118 (1) of the Constitution of Saint Lucia were pbrief in comparison
with that under Section 79(1l) of the said Constitution.

He quoted Section 118 of the Constirturinn which reads as follows:

(1) "There shall be an Integrity Commission for Saint Lucia

£

(hereafter in this sec

t

ion referred teo as the Commission)

v

airman and not less that two

a Ci

h

which shall consist o

nor more than four other members, who shall be appointed

Bl
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He said that the Section has been violated Dy the Governﬁmﬁt
Saint Lucia and its functionaries and they should not be alluuﬂ“ t—s

do so.

He referred to the case of Sheffield City Council vs Grangers Wines

Ltd 1979 1 WLR Page 1119 and gquoted Scarman L. J. at Page 1125.

"It is quite clear that when Parliament indicates a manner and

time in which a subordinate authority may exercise a power of

‘EJ

imposing a monetary burden upon the citizen rliament will
expect and intend that the conditions for the exercise of

that power be strictly complied with.

Learned Counsel gaid that paragraph 4 of the Honourable Attorney

Ceneral’'s Affidavit in reply wac horriiving.

Paragraph 4 reads:
"I am advised further by Counsel for the Respondents and
verily believe that because the variables as aforesaid it is
not always possible to comply strictly with the letter of the

Constitution in this regard."

He said that the Throne Speech alluded to the appointment of a
Parliamentary Commissioner and an Integrity Commission but to date

no appointments have been made.

The Applicant, :nomas Walcott was Cross-examined by the 2oliciter
Counsel. : -

General Consul for the Resppndent. The Applicant said that the

island of Saint Lucia has pbeen without an Integrity Commission for

about 12 - 13 years and a Parliamentary Commissioner for about 2 -

3 years.

) J&



1 shows that Miss Laurence Laurent has been appofnﬁé’aﬁ

Parliamentary Commissicner and Vol. 164 No. 48 which states that

four persons had been chosen to serve on the Integrity Commission.

He urged the Court to bear in mind the equitable maxim that the

Court does not act in vain.

He then quoted from de Smith’s Judicial Review of Administrative
Action 4th Edition Pages 508 and 509 wnhich reads:

"An issue that could have been made the subject of an action
for a declaration may cease to be justiciable because the
situation on which a claim might have been founded no longer
exists. The Courts will concern themselves only with living

issue." and
Halsbury’s Laws Vol 1 (1) paragraph 108 4th Edition.

He also guoted C. Q. Williams Ltd vs Donald George Blackman and

another 1 W L R Page 102 at.Page 109 letter E.

The Learned Sblicitor General argued that the word ‘shall’ in
Section 79 (1) of the Constitution should pe construed along the
lines
as stated by Jackson J in Inland Revenue Commissioner and the
Attorney-General vs Lilleyman and others 1964 7 WLR Page 496 at
Page 506 Letter I.
"It 1s true that a Ccnstitution must not be construed in any
narrow or pedantic sense. The words used are necessarily
general, and their full import and true meaning can often
only be appreciated when considered as the years go on, in

relation to the vicissictudes of fact which from time to time



import cf,that meaning. It has been said that ‘'‘in
interpreting a constituent or organic statute such as the Act
(i.e. the British North America Act), that construction most
beneficial to the widest possible amplitude of i1ts powers

must be adopted.’"

Learned Counsel argued that the affidavit of Marina Henry-Yarde

should be considered along the lines of the abovementioned. He

imi}

(93}

said that Section of the Finance Act 1988 gave the Minister of

Finance authority to issue money bpefore the passing of the

Appropriation Law Estimates of Expenditure).
Section 5 of the Finance Act reads as follows:-

"It shall be lawful to issue from the public funds of the
State, in pursuance cf warrants under the hand of the
Minister such sums as may be n~ececgarv for carrying on the
Government of the State, during any period not exceeding four
months between the end of the financial year and the coming

-

into force of the law authorising the appropriation for the

next financial year."

He noted that it was not without significance that Section 80 of
the Constitution guoted earlier at pageq 14 and Section 5 of the
Finance Act are drafted in almost Zidentical language and must be

read together.

He argued that this being so cthe CGovernment of Saint Lucia was
rharefore empowerea oy these two Sections to lay the Estimates of
Expenditure before Parliament anytime before the thirty first 31lst

day of July 1995 and therefore had one month and sixteen days to

spare.

Learned Counsel said that in order to decide wherther ~he word shall

‘ [~
‘the cﬁaﬁgﬁng circumstances illustrate and illuminate the fulf Wy




ﬁmnt m i Moly&m and ath.u ve m. AR
G&n&xaﬁ:ﬁn: Saint Vincent and the Grenadines and (2) The &

of Elsctiqgﬁ‘egzmond V. Robertson) Civil Appeal No. 14

should be considered carefully.

In that case the Appellants were seeking that the elections held on

the 21st February 1994 was a contravention of tne Constitutiom and

therefore null and void since there had not been any appointment of

the Constituency Boundaries Commission and review of the boundaries

of the Constituencies. The Appellants contended that the word

shall in Section 33 of the St. Vincent Constitution was to be held

as being mandatory and that failure to comply therewith invalidated

the general elections. Sir Vincent Floissac at Page 6 of the

Judgment had this to say.

"The question therefore arises as to whether it is concordant
with judicial practice or principle to construe a
constitutional or stdacutory provision as belig maandagery in
circumstances where (1) the provision prescribes the
formalities to be observed before or during the performance
of an act in the execution of a public duty {(2) the act was
performed without those formalities or in violation of the
provision (3) the nullification of the act would result in
seriousrgeneral public inconvenience and in injustice to
persons who had no control over those entrusted with the
public duty and (4) the nullification of the act would not

promote the main object of the provision.®

That question was answered by the Privy Ccuncil in Montreal

Street Railway Company v Normandin (1917) A.C. 170. There, Sir

Arthur Channel (delivering the judgment of the Board said at p.

i

"When the provisions of a statue relate tc the performance of
a public duty and the case is such that to nold null and void

acts done in neglect of this duty would work serious general

bo
‘_J



wmulci: not mmmte the main object of the LengIa‘t“rQ" k has

; -{?_, i‘,'ﬂ: 2
;vithe practice to hold such provisions to be dlrecto:if

only, the neglect of them, though punishable, not affecting
the validity of the acts done. This principle has been
applied to provisions for holding sessions at particular
times and places (2 Hale, P. C., p 50, Rex v Leicester
Justices, and Parke 3. in Gwynne v Burnell); to provisions as
to rates (Reg. v Inhabitants of Fordham and Le Feuvre v
Miller); to provisions of the Ballot Act (Woodward v Sarsons
and Phillips v Goff); and to justices acting without having
taken the prescribed ocath, whose acts are not held invalid
(Margate Pier Co. v Hannam). In the case now before the
Board it would cause the greatest public inconvenience if it
were held that neglect to observe the provisions of the
statute made the verdicts of all juries taken from the list
ipse Zacto null 223 void, so that no jury trials could be
held until a duly revised list had been prepared.™®

The Montreal Street Railway Case was concerned with Statutory

provisions. But I discern no good reason why the judicial practice

or principle expounded in that case should not be equally

applicable to a constitutional provision."

Learned Counsel said that the Affidavit of Jacinta St. Helene noted
earlier on pages 7 -8 and in particular paragraph 4 (a) (b) and (c)

states the reasons for che lats laying o

4

—he Estimates (e.g.
rehabilitation after Tropical Storm Debbie, on-going negotiations

with Unions, Industrial action by certain public officers).

He argued strenuously and persuasively that the principle as
expounded by Sir. Vincent Floissac in the St. Vincent and the
Grenadlnesﬁf;se ividl noted above Civil Appeal No. 14 of 1994

should be applied. He said that the nullification of the laying of

the Estimates would result in general public inconvenience.



&irector?ﬁj

He concluded his arguments by quoting Comey v Choyce ww&’ql.ﬁﬁl 

1975 1 WLR Page 422.

Learned Counsel for the Applicant replied contending that even if
the Parliamentary Commissioner and the Integrity Commission have
been appointed and that the Courts do not act in vain; these do not
degrogate from the fact that there has been a vioclation of the law
of the land and continue to be violation of the law and that it was
incumbent on this Court in its supervisory and judicial capacity to
send a clear and strong message to those who dare violate or intend

to violate the Constitution of this country.®

He argued most vehemently that the violation of the Constitution in
1995 could never be a dead isgsue andg tlal Lhere must be redress for
such a violation. He concluded by reiterating that the Laying of
the Estimates in June 19895 wés in contravention of Section 79 (1)
of the Constitution which states that the "Minister for the time
being responsible for Finance shall cause to be prepared and laid
before the House before, or not later than 30 days after, the
commencement of each financial year estimates of the revenues and

expenditure of Saint Lucila for that financial year."

He said that Section 5 of the Finance Act does not degrogate from
the provisions of Section 79 (1) of the Constitution. He said that
the Section was contravened and therefore the laying of the

Estimates of Expenditure for the year 1995/1996 was null and —wcid.

CONCLUSION

tr

By the Saint Lucia Gazette Vol 164 Number 417 a Parliamentary
Commissioner in the person of Miss Laurence Laurent has been

appointed; and by Number 48 an Integrity Commission has also been

3]
(98]




Hnsbaudhﬁhshu_'uhxlgl Glll J P., Pastor Cornelmus Kchxnson,

Lts~memberaw Therefore the declaration and order sought viz

(1) A Declaration that the Respondents contravened Sections 110
(1) and 118 (1) of the Conscitution of Saint Lucia by failing
to appoint and to establish a Parliamentary Commissioner and

an integrity Commission respectively.

(2) An Order that the Governor General be ordered to conform to
the said provisions of the said Constitution and to bring
into existence within 60 days the Parliamentary Commissioner
and the Integrity Commission.

1s in my opinion a dead issue.

I now turn to consider the other declarations sought which to me
revolves upon whether the word shall in Section 79 (1) of the
Censtitutiom ie t£o be comnstrued as being mandatory, the ncn
compliance with, would cause the laying of the Estimates for the
year 1995/1996 on the 8th of June 1995 to be a nullity. I have had
copious citation of authority {(a few of which I have noted) on the
problem whether statutory provisions are to be considered as
mandatory or directory. While it 1is true, that provisions of
statutes and in particular the Constitution are suppose to provide
safegquards for thetsubjects cf a land i.e. the people of Saint
Lucia, 1t 1s to be noted that the granting of relief by a Court
when dealing with declarations is discretionary and the judge has
many considerations to evaluate and analyse before arriving at a
conclusion, one such consideration is, what effect the granting of

the relief will have on the general puklic.

In this regard I note what Templeman J had tc say in Coney v Choyce
(CHD) 1974 1 WLR Page 422 at Page 433 where ne quotes from de
Smith’s Judicial Review of Administrative Action 3rd Edition (1973)

Page 122 and now (142 in the 4th Edition).

24




......

"Mmﬁuem: prescri-hes t':l'ig namer ar fom in »

is to be performed or a power exerc::x,secﬁ it aeld@m l
what will be the legal consequences of failure to obseii.;its
prescriptions. The courts must therefore formulate t:he-ir ‘n
criteria for determining whether the procedural rules ara/to
be regarded as mandatory, in which case disobedience will
render void or voidable what has been done, or as directory,
in which case disobedierce will be treated as an irregularity
not affecting the validity of what has been done (though in
some cases i1t has been said that there must be "substantial
compliance" with the statutory provisions if the deviation is
to be excused as a mere irregularity). Judges have often
stressed the impracticability of specifying exact rules for
the assignment of a procedural provision to the appropriate
category. The whole scope and purpose of the enactment must
be considered, and cone must assess '"the importance of the
provision that has been disregarded, and the relation of that
provision to the genel:l CLject intended to be secured by the
Act." Furthermore, much may depend upon the particular
circumstances of the case in hand. Although "nullification
is the natural and usual consequence of discbedience," breach
of procedural or formal rules is likely to be treated as a
mere irregularity if the departure from the terms of the Act
is of a trivial nature, or if no substantial prejudice has
been suffered by those for whose benefit the requirements
were introduced, or if serious public inconvenience would be
caused by holding them to be mandatory, or if the court is
for any reason disinclined to interfere with the act or

decision that is impugned."

I accept the test (noted above). That test was recently applied in
St Vincent and the Grenadines in Civil Appeal No. 14 of 1994
(Randolph Russel et al vs Attorney General et al. At Page 6 of

that Judgment Sir Vincent Floissac Chief Justice asked the guestion

"whether it is concordant with judicial practice

=

Q

r principle to
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(1} the pxavmslon prescrxhea th@ formalities to be

h&ﬁar& or during the performance of an act ’ﬁ» &

"

execution of a public duty; : -

(2) the act was performed without those formalities or in

violation of the provision;

(3) the nullification of the act would result in serious
general public inconvenience and s injustice to persons
who had no contrel over those entrusted with the public

duty and;

(4) the nullification of the act would not promote the main

object of the provision.

Sir Vincent Floissac answered the question by yuétiug the Case of
Montreal Street Railway Company v Normandin 1917 A. C. 170. He
said "I discern no good reason why the djudicial practice or
principle expounded in that case should not be equally applicable

to a Constitutional provision."

I respectfully adopt this diction of Sir. Vincent Floissac, Chief

Justice.

In my judgment Section 79 (1) and Section 80 of the St. Lucia
Constitution 1978 are to pe read in conjunction with each other.
I am indeed at a loss to understand what other interpretation could

be given to Section 80 of the said Constitution.

It is my view that the explanation given by Jacinta St. Helene in
praragraph 4 of her affidavit on pages seven and eight is exactly
one of the situations envisaged by the framers of the Constitution

hence the provision empowering the Government through its Minister



e

B

#thnflau whichever

el 2

i :.‘.;'if;‘t:i‘ V :
operation of

Based on the above I find that the word shall in Section 79 (1) of
the St. Lucia Constitution 1978 1is to be construed as% Eﬂiﬁg

directory and not mandatory.

In the result, I dismiss the two motions.

There will be no order as to costs.

SUZIE D‘AUVERGNE

PUlsyNE Mo
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