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On February 24, 1989, the Flaintiff filed a writ of summons
agsinst the Deftendants claiming & debt in excess af
U.5.$353,000.00 spent to renovate, repair and refurbish the
Second-named Defendant and for other services under an agreement
made between the Plaintiff and the First-named Defendant on

January 13, 198&.

On the same day +the Plaintiff caused the "Amizade" to be

arrested.

The Defendants entered appesarances on February 28,198%. On that
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day thz Dafendants took out a summons asking that the suit
against them be dismissed under the pravisiaons of Order 75 of the
U. K. Supreme Court Practice because, as they alleged, the
Plaintiff's single action was brought 1in two different
jurisdictions of the High Court, namely, the Admiralty Division
and the ardinary Civil! Division and Order 75 did not permit that.
On March 3, 198%, Singh J. made an Order on the summons and sinﬁe
one issue in the case is the interpretation of that Order I shall
set out in full the material portions. The Parties in Chambers
may have been persuaded by Section 8 of the Eastern Caribbean
Supreme Court Act which sets out the jurisdiction of the High

Couwrt in admiralty matters.

The Order referred to above is as follows:

URON  HEARING COUNSEL for the Plaintiff and
for the Defendant=.

IT 1S ORDERED that leave is given to and the

Defendants do hersby withdraw the application

made herein to strike out these proceedings.

IT IS FURTHER ORDERED that the Plaintiff will

release the vessel AMIZADE on Friday 3rd

March, 198%9.°"
The Plaintiff filed his statement of claim on March 16, 1989. In
it he alleged that the Plaintiff and the Defendant entered into a
written contract whersby the First Defendant gave to the
laintiff ten percent interest in the Amizade and in return the
Flaintiff would live on the vessel, maintain and protect it and
among other things, to be responsible for all matters concerning

the wveszeal. The Plaintiff also alleged that there was an oral

contract wherehy tha Plaintiff was to complete the construction
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of Amizade, furnish and refurbish it fraom the income derived from

charter aoperations of the Amizade.

The Plaintiff alleged that in reliance on that oral agreement he
expended largs sums of his money on the vessel and just when he
had organized the business of the Second Defendant and had put it
in a state where it could earn and was earning money, the First

Defendant came to St.Vincent and immediately demanded racovery of

the Second Defendant.

The Plaintiff therefare claimed the following:s
"({a} the sum of $380,363.41 as monies due and owing toc him
for expenses incurred on the Second Defendant for
necessaries, ship’'s stores, necassary repairs,
renocvations, and othr incidental expansesg

(b) his share of 10 per cent of the Second Defendant based
on its current market value:s

(c) costs;

(d) any other relief as the Court may seem fit."
On May 10, 1989, the Defendants filed their defence and counter-
claim. In their defence the Defendants admitted the written
contract but denied the aral one. They alleged that the First-
named Defendant repeatedly requested periodic full and accurate
accounts of the income and expenses of Amizade but Plaintiff
always neglected or refused to render them. They denied
liability for the Plaintiff’'s expenses an the adult son of the
First Defendant. They denied taking over the vessel from the

Plaintiff as well as the sums which the Plaintiff claimed.

In their counterclaim they alleged that the FPlaintiff was in

breach of the terms of the agresment when he took the vessel from
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ortol tg St.Vincent and was in further breach that the Plain-—

V]

tiff neglected to live on the Amizade or to be its captain. The
First Defendant seems to have abandoned this claim. And this is
right, for on the facts I find that the circumstances had changed
when it was expected by both Parties that the Amizade would go on
charter tours and the Plaintiff could not be expected to leave
tis job and be on those tours, certainly not initially. And if
the vessel had to be chartered he could no longer live on the

vessel nor could the vessel remain anchored in Tartola.

One other counterclaim is for negligence on the part of the
Plaintiff for allowing the vessel to run on reefs on  two

oCcCcasians.

Another counterclaim is that the Plaintiff had wrongfully refused
ta release the vessel in accordance with the Order of the Court
made on March 3, 1989. The Defendants alleged that as a result
af the wrongful refusal to release the vessel it was prevented
from +fulfulling contracts it had concluded with various tour

ocperatpors.

The Defendants claimed special damages for loss of income at
Us$=Z,722.0¢ per week from February 24,198? tog May 8, 1989 and
continuing. They further asked for damages for negligence in the
amaunt of such sum or sums of money as is reguired to put the
Amizade in the condition it was before the negligent acts of the
Plaintif+. They asked for an order for accounts costss and

such other relief as the Court may see fit.

In his reply and defence to the counterclaim filed on October 13,

CZ’D\
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1989, the Plaintiff denied negligence on his part and said that
Dnthony Pauw, the son of the First-named Defendant, steered the
Second Defendant onto raefs in the Grenadines waters while he was

in control of it with the knowledge and consent of the  First-

Defendant.

In respect of the Court’'s Order the Plaintiff alleged that the
release was conditional upon good faith and honesty being shaown
by the First Defendant, and the Defendant had intended, as was

his history af dealing with his business problems, ta run away.

On December 21,198%, the Judge in Chambers made an Order that the
action be set down for hearing on a date to be fixed at the next
call-over day to be tried before a Judge sitting alone and that

both parties were to agree on a bundle of documents.

On March &4,1990, Singh J. made an Order by consent that Coopers
and Lybrand examine and report on the accounts presented by the
Plaintiff and that there be separation of the accounts to show
distinctly the period before any charters of the Amirade was made

and the periaod after the first charter.

On June 30, 1990, the Plaintiff re-arrested the Amizade.

At the +rial apart from Peter Alexander, A&CCA, a chartered
accountant and partner of Coopers and Lybrand who tendered a

report on the Plaintiff’ s account’s the only other witnesses were

the laintiff and the First Defendant. Their respective
avidence-in-chief, cross—examination and re-examination were
lengthy. I shall not analyse their evidence separately but will

N T
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go straight into the issues and refer to their evidence where

NBCRsSsary.

It is quite obvious that the first matter which calls for
deliberation is the construction tc be placed on Exhibit K.G.1,
the written contract entered into by the Plaintiff and the First-
named Defendant on January 15, 1986. Indeed in their final
addresees Counsel on each side dealt with this matter firstly.
The contract was drawn up by Cornelius Pauw himself. The
essential portion of it is as follows:

"THAT I, CORNELIUS PAUW WILL OFFER KENNETH

W.BUYNES A& 10% (ten per cent) OWNERSHIP IN MY

YACHT (TRIMARAN) ‘AMIZADE ~ IN RETURN FOR THE

FOLLOWING:

THAT KENNETH W.SUYNES WILL LIVE ON MY YACHT

*AMIZADE® MAINTAIN AND PROTECT IT. BE

RESPONSIBLE FOR THE HANDLING OF ALL MATTERS

CONCERNING "AMIZADE', WILL BE THE SKIPPER AND

THAT “AMIZADE® WILL REMAIN AT THE CYS MARINA,

TORTOLA, B.¥.I. UNTIL FURTHER NOTICE."
The background to this contract can be gleaned from the evidence
more fully. In brief, it is that Pauw after several years in the
Azores constructing his vessel sailed across the Atlantic to
St.Thomas. The skipper aof the vessel for the occasion was &
Frenchman, Francois. At St.Thomas he got another skipper,
Puccino, to sail the boat to Tortola about December 1985 and
thare he met the Plaintiff. 1t is not disputed that Pauw had no
money to run the vessel. He did not have a regular captain and
indeed it was the Flaintiff who paid Puccino US$500 for sailing
+the veszsel from St.Thomas to Tortola.s Pauw lived on his vessel

for a few weeks. He was expecting money from his children in the

U.s.4a.. He met the Plaintiff who was at the time Manager of



C.¥.8, Tortols. A friendship developed and it was agreed that
rather than wait for a chegque from the U.S.A. which could take a
long time, the Defendant and his fiancee should proceed ta the
U.S.A. The Plaintiff paid for their plane tickets and he alsao
gave Pauw USF200 pocket money. fic the Defendant admitted under
cross—examination, the Flaintiff rescued him in Tortola. Cn
further cross—examination he stated: “I adait I was penrniless for
the greater part of my relationship wmith Mr.Guynes. I adait
Plaintif?¥ spent sowme money on Amizade. Amirade Is wy wvaly real

asset at the aoment.”

et

do not read into the agreement that the Plaintiff would be
xpected to spend large sums of money on the vessel changing it
from the Defendant’s original plan as something for the family to
enjoy into a yacht for charter cruising on the basis of his 10
per cent ownership. In like manner, I do not agree that the 10
percent cwnership was a gift. The Defendant was in a financially
precarious situation and he needed some one essentially to main-—
tain and protect the vessel and in return he gave up 10 per cent
punership rather than rizgk losing the full hundred per cent. The
agreement reguired the vesse! to remain at the C.Y.S5. Marina in
Tortola. It envisaged a safe keeping operation where the Flain-—
tiff would be able tc use the vessel for short runs and be
responsible for payment of normal maintenance of engine and body

generally.

But I do not think the written agreement tells the full story. 1

believe that additionally, there was agreement between Buynes and

4RV
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Fauw that the former would spend money on Amizade to prepare it
for the charter business, that the Plaintiff would keep proper
accounts te that effect and that he would be repaid from the
revenug derived from the charters. I believe the Plaintiff that
the wvessel, though relatively new, was not in a charterable
condition and that he spent large sums of money to refurbish it.
My view that there was a further parol agreement is fortified by
Cornelius Pauw’'s evidence-in~chief where he stated:

“Through the next three weeks he convinced me the vessel was

i}

xcellewnt For chartering and since he had such expertise 1
trusted the man. I altered my original plan after a peried
of five to six weeks since I met Mr. GUYRES..srvvervrensve
He discussed the disbursements of funds for the vessel. He
came to agreement. The arrangement wmas that he would be
reisbursed for the things that would be needed to get the
vessel ready for charter. He was to be reimbursed from the
chartering revenue he was going to create for us. I told
hiwm I had no future and I had to re—establish ayself and he
sheuld not expect funds from wme Ffor this chartering business

far it was not built ¥for that.”

ot
il

I belisve the written contract was modified. It is not insigni-
ficant that at paragraph 14 of the Defence and Counterclaim the
Defendants were alleging that the Plaintiff was in breach of
contract in taking the Amizade to St.VYincent without prior noti-

fication of the Defendant. That counterclaim seemed ta have been

abandoned for it did not feature at the trial.

in the middle of 198& the First-named Defendant sent his adult

-y



san to join the vessel, no doubt, to protect his interest. If it
was intended that the vessel! should have remained secure in one
location save for occasicnal runs to  keep the engines
functioning, why would he send his son to joint the vessel? How

wauld he be maintained?

I believe that the entire contract created a partnership betwean
the Plaintiff and the Firzt-named Defendant where the former was
to obtain funds to put the Second-named Defendant in a condition
ready for the charter business and that Plaintiff would manage
the business with the First-Defendant was kept regularly informed
of the general condition of the boat and the business generally.
It is pertinant to note that there is no evidence of hostility
and/or disagreement between the Plaintiff and Anthony Pauw in the

almast three yvears they remsined working together.

So 1 hold that the 10 per cent awnership was coansideration  for
the things coverad by K.B.1 but there was further agreement that
the partnership would borrow money from the Plaintiff and such
repayments would be made from the =arnings of the vessel. 1
reject the submission that whatever the Plaintiff spent was in
consideration for the 10 per cent ownerhsip given to him.
Learned Counsel for the Defendants went on further to submit that
whatever the Plaintiff spent was to be noted and reimbursement
would be from the earnings of the vessel so that the time for
repayment has not yet arrived. In my view the manner stipulated
for repayment was a convenient way for the Plaintiff to be

reimbursed. The Defendant had "no future” and was unlikely to be



irn s position to pay towards the renavation/repairs. It could
not be contemplated that i Amizade never made money Plaintiff
could not recover his money. It was Defendant, in my view, who
brought the arrangements to an end, and following this the Plain-
tiff arrested the ship. Towards the end of 1988 the Plaintiff
and the Firstnamed Defendant began to have seriocus discussions
about the expenses of the vessel. 1 believe the First—naméd,
Defendant who was absent for most of the relevant period wanted
to take over the management of the funds and vessel and relegate
the Plaintiff to the post of captain without a satisfactary
arrangement as toc how the Plaintiff would be repaid for the
expenses over the previous twa years. In sarly 1987 the parting

of the waves occurred.

Learrned Counsel for the Plaintiff submitted that the the filing
of tha Suit was effective notice of the termination of the
partnershipg and he referred to:

"Sections 28(1) and 34(c) of the Partnership Act;

Lindley an Partnership 13th edition, page 153 MOSS v
ELPHIC 1910 1 K.B. 4&5 and 844;

MORRIS SYERS v DANIEL SYERS L.R.A.C. 1875-1876 page
1743 178-182."

Learned Counsel for the Defendants conceded that notice to

dissolve the partnership was properly given.

It follows that the partnership between the Plaintiff and the
First Defendant became effectively dissoclved on February 24, 1789

and their respective rights determined as of that date.

Learned Counsel for the Defendants made a further submission to

10



...... wugL There was a precondition arising from the Plain-
tiff's own pleadings that the Plaintiff would keep reliable
accounts. I note that the Defendants denied that part of the
Plaintiff's statement of claim but even then what are reliable
accounts is relative toc the maker. Coopers and Lybrand has put
those accounts in as reliable form as possible and it is to that

document I would turn presently.

The Plaintiff s claim falls essentially under three heads:

"(a) sums of monies for expenses incurred on the Second-named
Defendant for necessaries, ship’'s stores, necessary
repairs, renovations and other incidental expenses;

(b) his share of 10 per cent of the Second-named Defendant
based on its current market wvalue;

() costs. ™

In his evidence the Plaintiff attempted to widen his claims. It
is trite law that the evidence must relate to the pleadings. One
such claim was for his services as skipper of the ship which his
Counsel eventually conceded was not maintainable in view of

Section 26(f) of the Partnership Act.

The repart of Coopers and Lybrand indicate that the Plaintiff did
not have documentary evidence to support all his expenditures.
Quite apart from that I have formed the view that the claims have
heen exaggerated. I have already referred to the Plaintiff's
claim as skipper aof the vessel. Then he has claimed for air fare
tickets he paild for in January 1984. As learned Counsel for the

Defendants asked him: How fz It he never asked for such refund

11



In my view the payment of tickets as well as the US$200. 00 given
by the Plaintiff to thes First Defendant as pocket money was never
intended to create legal relations. It seemed to me to have been
gne of the inducements to obtain the Plaintiff's 10 per cent
ownership. After all the Plaintiff saved US$300 a month for

living quarters in Tortola when he began ta live on the Amizade.

Coopers and Lybrand alsc cbserved that even where there were
documents it was not possible to establish in all cases whether
an item of esupenditure was in fact incwrred. At page 3 of their
report thev state:

"{irilst there <can be no question that a
passaenger air ticket in the naze of
Mr.Cornelius Pauwm pertains tc MHr. Cornelius
Pauw it was not possible to establish wmhether
food, beverage and supplies purported to have
been incurred on the boat were so Incurred or
that lumber purchases Tor repalrs and
maintenance on the boat were in fact used on
the boat.”

I have made some observations on the exhibits to which I will
refer Gelaw but I could not help noticing over the period the
frequency with which repairs werszs done. I shall have to watch
that head closely as well as the food bills especially for the

pericd when the boat was not on charter; that is the period

before Ssptember 17, 1987.

The report continues at page 4:

“¢5) In additicn te our commenits Iin (2) above
and hawving regard to the fact that it is not
possible to determine the consumption of
items such as Tood, beverage, supplies,
cigarettes etc. or the use to which equiprent
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v wrner pUrchases are put it is not possible
to calegorically state mshether expenditures
for consumables were for Hr. Guyne’'s personal
use or not.”
1 do not intend to accept every claim put faorward by the Plain-
tiff in its entirety. It must alsc he borne in mind that the
Amizade earned revenues and for most of the time those monies
were paid to the Plaintiff. In one instance he admitted that he
obtained an amount of US$23,076.00 before the boat account was
opened and he placed it in his pockets to help ta off-set the
expenses. But how do I know that the expenses which were claimed
to be gff-set are not still appearing as debt to the Plaintif+f?
In this connectian, page 4 of the Coopers and Lybrand Report
states:
710, There are wno means available to us to
determine whether all revenues earned by the boatl
are accounted for due to the sbsence ot documents
prepared independent of Hr.Guynes during the
period of charters to -orreborate, or othernise,
charter revenues.”
Although I have made routine examination of the exhibits I shall
be referring to the Schedules to the Coopers and Lybrand report,
Exhibit P.A.1., where passible in my comments on the exhibits.
Coopers and Lybrand only examined and reported on Exhibits K.B.2-
17. It is my view that the Order of the Court made on March &,
1990, by consent was that they should have examinad and reported
on all the accounts presented by the Plaintiff, notwithstanding

what is said in the report in the fifth paragraph of page 3 to

which Counsel for the Plaintiff referred at the trial.

I +turn to exhibit K.G.2 which represents expenses paid by the

Plaintiff +From January to August 19B6. This is referred to at
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Schedule A of P.A.1. The amount claimed is $19,544.33 but the
extent of the claim not supparted by documents is ¥9,947.91. The
Plaintiff statad that the vessel did not earn any money whatsc—
ever in the period. Anthony had joined the vessel in or about
Jung. As regards the first item, the Plaintiff was responsible
to maintain the vessel and only that portion of the claim which
relates to repairs and improvements are allowable. I do no£
entartain the portion of the debt faor which there ara no
supporting documents. The electricity was for the Plaintiff s
canvenience. There were na charters so for whom did he spend
¥1,845.66 Ffor food, beverage and supplies? Whom did he
telephone? I allaw the Plaintiff $2,500 for repairs; $2,500 far
equipment purchases: 3$500 for accommodation of Pauw and his
girlfriend who lived on the vessel, $3,318.52 for boat clearing
and docking fees, $848.25 +For charts and $700 for food and

beverages making a total of $10,3464.77.

I turn to K.B.3. This exhibit represents an estimate of expendi-
ture Ffor the period August 1984 tao June 1787, As Schedule B
states: "Hr .Guynes used an estimate because the bulk ot the
original documents were lost”. He claimed the sum of %6,280.09.
This was a period beforz September 1987 and before the vessel
began to take on charter cruises. I allow the Plaintiff the sums
claimed <or diesel #&01.30 and for food and beverage #909.78
amounting tao #$151i.08. An  amount given for $4,769.01 is
tdisallowed. iz Schedule B states: “No details or receipts other

than “payment on account " for $4,769.01 was given.

i4
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e v wu mewes  tcheduls . This represents a claim for
¥16,945.48 +or the period July and August 1987. The charter
periaod had not yet begun. As the Plaintiff stated: Y The yacht
thad not esrned any monevy”. I find the trip from St.Vincent to
Tartola was extravagant. I ailow the cost of equipment purchases
at ¥5,0003; repairs and improvements $1,000 and food and beverage
$£2,000 making a total of $8,000.00. The other claims are
rejected. The Defendant did not deny that restaurant and bar
charges for Anthany was incurred so I allow an additional $1,500

out of the sum of $1,744.87 claimed.

I turn to K.G6.5, Schedule D. This iz for the period September
and 0October 1987. Since the vessel concerned operations on
September 17, 1987, the expenses claimed for that pericd was
split according to Schedule D. I allow $1,000 for repairs and
improvements; $6,571.78 for purchase of =zquipment; $£29.00 {far
radio licence, $918.93 for food and beverage in respect of the
period September 1 to 14, 17987. In respect of the periad
September 17, 19897 to October 31, 1987, I allow #1,000 +or
repairs and improvementss $¥147.54 for boat clearing and docking

fees; $1,000 for towels and sheets: $1,700.00 for food,

beverage and supplies; and ¥432.01 faor diesel. I reject the
other claims including those +or Anthony Pauw’'s bar and
restaurant charges. The total amount allowed for the period is
¥13,099.24.

I turn to E.B.&6 referred to at Schedulese E of F.A.1. This

represents a claim for the period November and December 1%87.
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cier = = BLiil MOF2 rEpairs. The amgunt here is as bhigh as
$11,718.22 but the extent of the claim not supported by documents
is $3,317.60. 1 allow the sum of $5,000 for repairs and
improvements, $¥87.680 for boat clearing and docking fees;
¥4,378.156 {for equipment purchasass $190.00 for stationerys
¥572.00 for scuba tank rentals and fillsg $9.460 far water;
¥2,500 For food, beverage and suppliess $10.00 for flags:

E220.00 for advertising and $799.3& for diesel.

Under cross-examination the Plaintiff stated that he did not deny
tha amount for medical expenses of Andre Pauw because Andre had

tald him soc. Under this head I allow a total sum of $14,448.72.

I turn to exhibit K.G5.7 referred to at Schedule F of Exzhibit

F.Aa.l. This represents a claim of $6,556.52 far the months
January, February and March 1984. I observe that even when the
vessel is earning revenue the expenses exceed the revenue. The

total claim was for $9,554.52 but was reduced by a payment of

$£3,000 From the boat account. I allow the sum of $3,000 +For
food, beversges and supplies; $81.56 for an attache case;
$20.00 for miscellanecus items: $1,000 for repairs and improve-
ments, omitting maintenance; $478.00 for air fare for Andrew
Pauw; and #2,051.463 for a five burner store. This amounts to
$&6,4841.21 less $3,000 leaving a final sum of £3,641.21. 1 note’

that although there are bills in this Exhibit they do not refer

to Amizade. They could be for anvthing else.

T twrn to KE.G.B referred at Schedule § aof FP.ALL. The exhibit

shows that #1,073.71 is due fram Mr.Buynes. I accept this. i

14
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- aeap wuserving that when he gave evidence the Plaintiff
inflated the expenses to #137,924.20 as distinct from #10,084.72
in Schedule G and he concluded that "Amizade paid its expenses
this time". I do not accept the Plaintiff’'s evidence in sa far

as it departs from Schedule 5.

I turn to K.BG.9 referred toc at Schedule H of P.A.L. This
indicates a summary of a claim in the sum of $5,848.74 for the
periocd June and July, 19288. In evidence the Flaintiff stated
that the total expenses were $17,557.52 of which Amizade paid
$13,738.32 leaving a differ=nce af $3,5617.00. Although I find
that the amount of $10,033.57 for repairs, maintenance and

improvoments is quite high, I allow the sum of ¥3,41%.00 claimed

here.

I turn to K.8.10 found at Schedule I of P.A.I. This reprasents a
ciaim of #449.98 For ths psricd August and Septesmber 1588. In
evidence the Plaintiff stated under this head: "An  amount  of

$275.20 was asever gald to me.” I allow thakbt amount of F2F&.20.

1 pass on to K.BG.11 referred to at Schedules J aof F.A.IL. This

i

represents a claim i

.

i the amount of $1,173.01 for the manths  af
October and Movember 1988. The extent of the claim not supported
by documents is F147.09, so T alliow the Plaintiff #1,010.41 under
this head. I reject the evidence of Plaintiff where he claimed

F1,621.91.

L}
ot

urrr ko KH.B.12 referr-zd to abt Schedule K of Exhibit F.ACL.

-

This is In respect of a3 claim for December 198B. This involwves

“d
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Cmeacew 1O A Erip to Brenada to pick up supplies
sent by the First-named Detendant. The amount of the claim in

the Schedule is $&,400.44 but in evidence the Plaintiff stated

rr
po
u
rt

he paid the sum of %6,435.464 to cover the expenses not paid
5y the aAmizade. Urnder this head I allow the Plaintiff #44.41 for
‘pod and beverages: 4,000 for advertizing and $418.95 for equip-

mant making a total of $£4,483, 36.

1 pass an to K.8.17 referred to at Schedule L of P.A.1. It
represents a ciaim of $3,558.43 for the month of January, 198%.
The actual expenses wer=z $1053.48 cut of which there was a sum of
$15.08 not supportaed by documents. The Schedule states that an
amount of $2,500.00 was transferred from the Plaintiff’s Barclays
Bark account to the Boat’'s bank account but in my view this daes
not necessarily mean that the Defendants are indebted to him for
that amount. He could have collected revenue in cash from the
Amizade, placed it in his pockets and paid in a cheque to cover
the amount to the Boat’'s account. I allow tha Flaintiff

$1,043.30.

¥.53.14 is referred to at Schecule M to P.A.1 and represents a
claim of 10 per cent of the inventory on bopard the M.oAmizade.
Thiz shows how the2 Plaintiff is determined to sgqueeze every ounte

af blood fraom the Defendant’' s veins. 1f he has 10 per cent aof

it

he hoat +this ameans 10 percent of the whole including the
inventory as at January 1i, 128%. The amount of the inventory
was given at $£3,195.47 and a3 the Schedule indicates it seems to
refer to groceries and the like which may very well have been

debited alraady. I reject this claim as being speculative. The
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Flaintiff was still on the vessel at or about January 11, 198%.

K.G.15 referrad to at Schedule N of P.A.l relates to the settle-
ment aof the law suit by John Tempro and Veradero Carib C.A..
Although it has not been established by documentary evidence that
the Plaintiff paid US$20,259.25 in settlement of the law suits
and related legal expenses I allow him $50,000.00 under this

head.

At Schedule 0 reference is made to xhibit K.G.16 which
represents a claim of $40,512.19 in respect of the period before
and after the vessel commenced operations. So this indicates
that besides periodical expenses there is another claim far cother
pupenses nnt supported by  documents. I notice a list of
squipment purchased for $24,445.37 and since it has not been
challenged that the equipment was purchased, I allow a sum of

£30,000 under this head.

In respect of a related claim, Exhibit K.G.17, found at Schedule
F of P.A.L, I allow the sum of $3,18§.?2 aftter deducting the

amount not supported by documents.

Coopers and Lybrand examined and reported only on Exhibits K.8.2-
17. In evidence the Plaintiff tendered K.B.18 making a claim faor
$¥25,207.15 as expenses paid from his cheque book for a period May
tao September 1988 in part. 1 do naot know that these have not
already been included in the bills charged by C.Y.S. I do not
believe the Plaintiff that this is a legitimate claim. This

claim is reiected.
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K.B.19 Wwas also admitted in evidence. It represents
disbursements from the FPlaintiff’'s bank account in Tortola.
There 1is a note from Will in Tortola to the Plaintiff but the
claim shows little connection to the Amizade. I reject that

claim as well.

In K.B.20 there is a claim for expenses resulting from the
seizure of the boat. It is & claim Ffor $45,985.01. The
allowance or rejection of this claim will depend on my view of
the Order aof the Court made on March 3, 1989 which will be dealt

with below.

I reject the claim of US$1.597.00 for air fares for Cornelius and
Martin for these, as I have stated, were not intended to create
iegal relations. I likewise reject the claim for US$294.00C for
fogod and water in Tortola and the claim of US$7,500 far the
Flaintif+f's services as skipper of Amizade. I referred ta this

last claim above.

By K.3.21 the Flaintiff claims 10 per cent of revenue arising
from a document dated February 17,198%. If this claim is valid
then it means the First-named Defendant would be entitled to 90
per cent of the 323,000 approximately which the Plaintiff put 1in
his pocket before the boast account was opened. In any case, his
pleadings do not disclose that he is claiming revenue. The
picture of the business of Amizade showed that there was a total

loss where expenses sxceesded revenue. This claim is rejected.

G\
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By #.B. 22 the Flaintiff claimed an amount of #3,721.83 for his
own equipment placed on thz boat. But the First-named Defendant
had sent goods for the boat as well. In his evidence in chief
the Plaintiff stated: "Hr. Pauw never sent money. At sozetime in
October 1988 he sent several items for completion of some of the
systems.” and under cross-examination hne stated: “MNr.o Pauw
brought in October 1788 a desalination plant for the beat..... It
I5 quite EXpPenSIVE..c.cswncenann. . The equipment Pauw sent that ae

loaded From Grenada iz aboul YS5$2,000. 1 was aware he purchased

others that did not arrive.” That claim is rejected.

By K.B.23 the Plaintiff claims an amount of $234.82Z. I allow

this hsad.

By ¥K.G.24 the Plaintiff claims an amount of %1,764.C2 for hotel
room at C.Y.C. VYacht club for the period November 26,1987,
through Decembar S, 1989. 1 am not told why the Defendants have
to pay the Plaintiff’'s hotel bill for services nine months after

he brought this action. This claim is rejected.

By K.B.25 the Plaintiff claimed %6,250.00 for overdraft on the

Amizade account. I allow that amount.

By K.G.2& the Plaintiff claims an amount of $2,814.30 for
telephone bills. When this exhibit is examined one observes a
bit af yvellow writing paper with a lot of "x"es and figures, memg
pad with numbers and accounts. There is nothing to show any
connection with a telephone company or the Amizade. This claim

is rejected.


http:2,814.30
http:6,250.00
http:1,764.02
http:3,721.85

S\

This geems to end the Plaintiff’'s evidence on his expenses. I
have already stated that there is no claim for revenue and in
fact I find there are no profits agver—all far which a claim could
be made. I should just make some brief comments on K.B6.27 to

K.G.32.

K.B.27 is related to Schedule 1I and represents the amount of
$2,3074.00 collected by the Plaintiff. K.B.28 is a cheque
register. It is not clear what this is saying. K.5.2% shows
bank statements from February 1989 to May 198%. There is alsa a
lodgment book and check stubs. Coopers % Lybrand did not comment
on that. The Plaintiff stated that K.G.29 is a summation of the
two marlier exhibits. These are just figures on several pieces
af vyellow paper. No receipt or document from any third party.
In so +ar as there is a claim for 10 per cent of $4,892.82 the

claim is rejected.

K.B5.31 shows revenue to be $85,831,90 for pericd 1988 to 198%9. 1
cannot see any claim arising here since I find it is from that

same revenue that the sxpenses of the Amizade were paid.

K.G.3Z2 simply indicates that the Plaintiff used a cheque book to
pay many different pecople during the years 1987 and 1988. The
cheque stubbs do not indicate the purpase of the payments. This
exhibit alsc indicates that C.S.Y. sent the FPlaintiff bills for

1987, 1928 and 198%.

]
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I should now add up the total for the portiaons of the Plaintiff’s

claim which I have allowed as followg:

K.G.2 - 10,366.77
K.G.3 - 1,511.08
K.BG.4 -~ 9,500.00
K.G.5 - 13,099.26
K.B.& ~ 14,486.72
K.B.7 - 3,641.21
K.G.9 - 3,619.00
K.G.10 - 29&. 20
K.G.11 - 1,010.41
K.G.12 - 4,483.3%
K.G.13 - 1,043.40
K.G.15 - 50,000. 00
K.G.16 - 30,000.00
K.G.17 - 5,184.92
K.G.23 ~ 234.82
K.B.25 -~ &,250. 00

154,731.13

1 reject the submission by learnad Counsel far the Defendant that

the Defendant is not personally respansible for the debt.

The Defendant has counterclaimed for negligence on the part of
the Plaintiff for causing the vessel to run on to reefs on  two
occasiuns. Dn this issue the Plaintiff stated in evidence:
"There mwere two separate vpccasions when the beat struck reefs.
There was one event when ayself and Toeny and crew were
approaching the harbour in Hustique late at night and through
wisiudgment on approaching the boat went on the reef outside the
RarbOUr ccovevrvcunreannens hhevoe s m e e e . s seno .
The second event was during a charter. He were exiting from
South HMWhistle Bay early in the morning at lom tide aﬁdv we also
" bumped a reef, additionally ¥racturing the hull. He did not go
hard aground. He did not stick but it bumped over and It did

fracture the hullz”

v&
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Under cross—esxamination he stated:

"The boat hit a reef twice. I wmas the captain on both
vccasions.  The boat suffered damage and the bilges had to
work wmore than normal for the boat took In water. As

captain of the ship I failed to keep clear off the reefs...
The damage dore to the ship has not yet been repaired

fully.”

The Plaintiff estimated that #7,500 to 39,000 would be the cost of

repairs. The First-named Defendant stated that it would cost
Us#75,000 te repair the damage. There was no detailed

examination of the damage.

In my judgment,from the evidence of the Plaintiff himself, there
iz a clear admission of liability for negligence. No where in
the evidence is there any suggestion that Tony was at the wheels
at the time of either of the incidents. Both Parties have given
zstimates of the amount it would take to repair the fractured
hull consequent upon the acts of negligence. The Plaintiff would
be inclined to keep the amount as low as possible and the Defen-
dant would enlarge it as much as possible. Doing the best that I
can I award the Dafendant £25,000 for the damage caused to the

huii.

Tha First-named Defendant has also counterclaimed for damages’fgrwwwﬂw_mﬂ__

wrongful refusal to release the ship. Learned Counsel for the
Defendants submitted that on March 3, 1989 the Court made an

Order to release the ship but the Plaintiff has not obeyed the

o\



Order. Counssl asked for damages for wrongful rafusal to release
the ship. Counsel +for the Flgintiff contends that the Order
shows that something else had to be dane. Counsel further
submitted that the Judge by the Order was inviting the Parties to
go and talk and that is why he did not say that the boat "shall

be released" but he used the waords "will release the vessel”.

I notice that the Parties were hefore the learned Judge on
Friday, March 3, 198%9. The 0Order indicated that the vessel was
to be released on the same day. I cannot see anything in the
Order to suggest any condition precedent to the release af the
vessel. It was an Order of the Court even though the word
"shall"” was not used. I hold that the Plaintiff has wrongfully
refused ta release the boat and the Defendant is entitled to
damages. The Defendants claimed damages at US$Z,723.00 a wealk
based on a charter price which was being paid to the Amizade at

the time.

Under cross—-examination the Plaintiff stated:

“WYhen the boat was arrested it was In the process of

fulfilling charter obligations. The value was about
4Us$3,700 gross, not nett, per nmeek. This was a maxIBum
guarantee that wmould cover opur expenses. It is the best

arrangerent I could get under the circumstances.”

1 accept the Plaintif+‘s gross figure. I have to determine what
profits the boat could have made, if any. I take into considera—
tion the boat would not have been on charter throughout the

period. I allaw the Defendant #4,000 per manth under this head.

bd
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From February 24, 1989 tao the end of the year would be about 22

manths, s0 I allow the Defendant $88,800 under this head.

I accept also that the vessel has depreciated since the wraongful
detention. The Farties have given very different figures as to
the present value of the vessel. I assess the value to be some-—
where between the figure of US$400,00 given by the Plaintiff and
US$200,000 given by the Defendant. 1 assess the value to be

US$E00,000.

1 award the Plaintiff the sum of $75,000.00 for depreciation

consequent upon the wrangful detention of the vessel.

In his prayer to the statement of claim the Plaintiff has claimed
10 percent of the Second Defendant based on its current market
valua. Following upon this I award the Plaintiff US$30,000 or

roughly ECﬁ}éo,oao.

1 have not bothered to concern myself about a number of claims
emanating from the evidence but which were not pleaded. This
applies tao both Parties. For example, when he was Croass-—

examined, the Plaintiff stated:

"l ended up paying him from my funds monies way In excass of
what I would pay him If there mas a properly drawn up

agreement.”

The quotation above was with reference to John Tempro. Buite
apart from it being liable to be considered an error af manage-

ment, the Defendants have not in their counterclaim asked for

2&



http:75,000.00

damages for this injury.

There is also no counterclaim from the circumstances that the
vessel romained in Venezuela for three monthz to do something
which would normally have taken two weeks. There was no counter-—
claim for the engine of the Amizade blowing up yet alot of time

was taken at the trial on this issue.

The Defendant has not counterclaimed for any revenues from the
vessal which did not or may noct have found place in the boat

accounts.

It is only left for me to compute the final figures.

-t

The Defendants are orderad to pay the Plaintiff the following:

al monies dus and owing to the Plaintiff #154,731.15

B2 10 % of ocwnership in Amizade £/80,000.00

The Plaintiff is ordersd to pay the Defendant the following:

a) Damages for negligence $25,000.00
bl damages for wrongful refusal to

release ship £88,000.00

o} damages for depreciation £75,000. 00

£188,000.00

By deducting the latter amount from the former, 1 order the

Defendants to pay the Plaintif+f ;}ﬁ&,?31.15 and fifty per cent of
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the Plaint

For the

First—-name

iff s costs to be taxed, if not agreed.

avoidance of doubt my order is toc the effect that the

Defendant is to have the Amizade all to himself

upon




